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TO  THIS  FOURTH  EDITION. 


_  I 

In  the  present  edition  an  alteration  has  been  made 
in  the  arrangement  of  the  second  volume.  The  cases 
lelatiog  to  Seamens'  Wages,  and  the  Ship  Registiy 
Acts,  instead  of  being  distrilnited,  as  in  the  former 
editions,  under  the  titles  of  Master  and  Servant,  and 
Trover,  have  been  placed  under  a  separate  title  of 
Shipping.  The  modem  statutes  and  decisions  have 
been  introduced  under  the  proper  heads,  except  in  a 
few  instances,  which,  coming  too  late  for  insertion 
there,  will  be  found  among  the  Addenda. 
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ADVERTISEMENT 


TO  THE  THIRD  EDITION, 


T 

Another  impressioii  of  this  work  having  been 
called  for,  the  Compiler  has  embraced  the  opportunity 
to  insert  two  new  Chapters,  under  the  titles  of  Man- 
damus and  Quo  Warranto,  in  which  he  has  endea* 

voured  to  treat  those  important  subjects  in  as  full  and 

« 

comprehensive  a  manner  as  the  nature  of  an  abridge 
ment  will  permit.  The  oases  whidi  have  been  decided 
since  the  publication  of  the  second  edition,  are  in- 
serted under  the  proper  beads.  An  Appendix,  con- 
taining some  practical  forms,  which  may  be  useful  at 
the  sittings  and  assizes,  has  been  subjoined ;  and  the 
Index  to  the  principal  matters  has  been  enlai^ged.  In 
other  respects,  this  edition  corresponds  with  the  former. 


lAneoliCi  Itm^ 
July,  1812. 


PREFACE 


to  THE  SECOND  EDITION. 


1  HE  object  of  the^  following  work  is  to  inve&tigat^  and 
explain  that  branch  of  jurisprudence,  vhich  teaches  the 
nature  and  extent  of  the  remedies  prescribed  by  the  law  of 
England  for  the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed,  civil  injuries.    Considering  the  utility  and 
impoitanoe  of  die  subject,  it  camiot  fail  to  esdte  the  surprise 
of  the  reader,  when  he  is  informed  that  a  well-digested  trea- 
tise on  the  law  of  actions  remained  for  so  great  a  length  of 
time  a  desideratum  in  the  profession,  that  it  was  not  until  die  , 
jear  ITAT^  that  an  aaonymout  compilation,  (the  iin^t  dej^erving 
any  notice)  entiderl  ''An  Introduction  to  the  Law  relative 
to  Trials  at  Nisi  Prius,*'  was  published.    The  same  work  was 
rep^tiihked  by  the  late  Mr.  J.  BuHer,  in  the  year  1772;    Ah- 
tbougjh  tbe  title  page  is  silent  as  to  this  being  a  second  edition* 
yet,  from  an  examination  of  tbe  contents,  it  appears  veiy 
clearly  that  Mr.  J.  Sutler's  book  is  merely  a  republication  of 
the  anonylnous  treatise  published  in  1797.    It  is  veiy  rer  - 
iMrkabie,  that  at  this  day  so  many  different  opinions  should 
exist  as  to  the  real  author  of  this  compilation ;  some  persons 
ascribing  it  to  Mr.  Ford,  others  to  the  kte  Mr.  J.  Clive,  and 
others  to  Mr.  Bathurst.    Unquestionably  it  was  the  received 
opinion  at  the  bar,  upon  the  first  appearance  of  this  woVk, 
that  it  had  been  compiled  by  Mr.  Bathurst^  afterwards  Lord 
Apsley,  for  bis  own  private  use.    But  the  dedication  by  Mr. 
BuUer  to  Lord  Apsley,  prefixed  to  the  edition  in  177*2,  which 
must  have  escaped  the  notice  of  those  persons  who  have  so 
confidently  ascribed  this  work  to  a  different  author,  places 
the  question  beyond  the  reach  of  controversy.    That  dedi- 
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cation  expressly  recognises  this  treatise  as  owing  its  origin  t& 
a  collection  of  notes  formerly  made  by  Lord  Apsley  for  his 
own  private  use.  • 

Mr.  Bathurst's  book  having  passed  though  several  editions, 
was  succeeded  by  a  similar  work,  entitled  "  A  Digest  of  .the 
Law  of  Actions  and  Trials  at  Nisi  Prius,"  by  Mr.  Espinasse, 
of  which  there  have  been  three  editions.* 

The  compiler  of  the  following  pages  conceived  that  a  trea« 
tise,  intended  as  a  companion  at  the  sittings  in  London  and 
Middlesex,  and  on  the  circuit,  might  be  cast  into  a  more  con- 
venient  form  than  that  adopted  by  either  of  the  former. writers; 
and  that  the  cases  might  be  abridged  with  greater  accuracy 
and  precision.  Under  this  impression,  the  Abridgment  of 
the  Law  of  Nisi  Prius  was  prepared  and  published  in  three 
parts  successively,  in  the  years  1806, 1807,  and  1808.  The  se- 
cond edition  is  now  submitted  to  the  candour  of  the  pro- 
fession. 

The  <!:ase8  which  have  been  decided  since  the  publication 
of  the  former  impression,  and  which  are  inserted  under  the 
proper  heads ;  two  new  chapters  on  the  law  relating  to  part* 
tiership,  and  stoppage  in  transitu,  subjects  of  considerable 
importance  in  the  present  state  of  trade  and  commerce ;  to« 
gether  with  a  general  index,  constitute  the  principal  dif- 
ference between  this  and  the  former  edition.-  A  few  cases 
decided  by  Lord  C.  J.  Raymond  (inserted  for  the  first  time  in 
the  present  edition,  principally  under  title  Common),  hate 
been  transcribed  from  the  MSS.  of  the  late  Mr.  Serjeant  Leeds 
which  form  a  part  of  Mr.  Serjeant  HilPs  collection^  lately 
purchased  by  the  Society  of  Lincoln's  Inn. 

Lincoins  Inn, 
Nov.  1809. 
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CHAP,    h 


OF  THE  ACTION  OF  ACCOUNT; 

I.  In  what  Cases  the  Action  of  Account  nuzy  he 

maintained. 
n.  Of  the  Pleadings  and  Evidence. 
HI.  Of  the  Judgment, 

1.  To  account.  %  Final. 

IV.  Execution. 


I.  In  what  Cases  the  Action  of  Account  may  be 

maintained. 

A  PREFERENCE,  of  late  years,  having  been  given  td 
the  mode  of  proceeding  by  bill  in  a  court  of  equity,  (where 
a  discovery  by  the  defendant's  answer  upon  oath  may  be  ob- 
tained,) and  having  the  account  taken  before  a  madter  in 
the  Court  of  Chancery,  or  before  the  deputy-remembrancer 
in  the  Court  of  Exchequer,  the  action  of  account  has  in  a 
great  measure  fallen  into  disuse.  It  will  not,  therefore,  be 
necessary  to  enter  fully  into  the  nature  of  this  action,  but 
briefly  to  apprise  the  reader  in  what  cases  it  may  be  main-> 
tained,  what  pleas  may  be  pleaded  to  it,  and  in  what  form 
judgment  may  be  entered. 

To  maintain  an  action  of  account*,  there  must  be  either 
a  privity  in  deed,  by  the  consent  of  the  party,  (for  an  action 
or  account  does  not  lie  against  a  disseisor  or  other  wrong- 
doer,) or  a  privity  in  law,  as  in  the  case  of  a  guardian,  &c. 

By  the  common  law,  an  action  of  account  may  be  main- 
tained by  the  heir,  after  be  has  attained  the  age  of  14years^^ 

«  1  Intt.  17«.».  b  Litt.  133.    i  last.  89.  s. 
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2  ACCOUNT. 

against  the  guardian  in  socage  (1);  so  at  the  Common  law 
account  will  lie  against  a  bailiff  (2)  or  receiver',  and  in  favour 
of  trade  and  commerce  by  one  merchant  against  another. 
But  this  action  did  not  lie  for  oxie  joint-tenant,  or  tenant  in 
common,  against  his  companion,  although  he  should  have 
taken  the  whole  profits  to  his  own  use,  unless  he  had  been 
appointed  bailiff  to  render  an  account'.  But  now,  by  stat 
4  Ann.  c.  16.  s.  27*  an  action  of  account  may  be  maintained 
by  one  joint-tenant,  or  tenant  in  common,  his  executors  or 
administrators,  against  the  other,  as  bailiff,  for  receiving 
more  than  his  share  or  proportion,  and  against  the  execu- 
tors or  administrators  of  such  joint-tenant,  or  tenant  in' 
common. 

One  tenant  in  common  brought  an  action  of  account 
against  another*,  and  charged  him  as  bailiff  and  receiver. 
As  to  the  account  against  him  as  bailiff,  the  defendant  en- 
tered into  the  account;  and  as  to  the  account  against  him 
as  receiver,  demurred  specially,  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  money: 
the  court  held  the  exception  good,  notwithstanding  4  Ann. 
c.  16.  s.  27.  for  that  statute  only  empowered  the  plaintiff  to 
charge  the  defendant  as  bailiff;  but  as  the  plaintiff  had  gone 
further,  and  charged  the  defendant  as  receiver,  he  ought  to 
have  shewn  by  whose  hands  he  received  the  money,  as  was 
required  by  the  common  law^  As  the  statute  is  a  general 
statute,  it  is  not  necessaiy  for  the  plaintiff  to  set  it  forth,  or 
to  refer  to  it;  but  he  must  set  forth  so  much  as  to  bring  his 
case  within  the  statute^;  and  therefore,  in  an  action  of  ac- 
count, by  one  tenant  in  common  against  another,  upon  this 
statute,  the  plaintiff  must  state  in  his  declaration,  that  he 
and  defendant  were  tenants  in  common,  and  that  defendant 

c  1  Inst.  173.  a*  f  I  Inst.  179.  s. 

d  1  Iiuit.  300.  b.  g  Wheeler  t.  Horne^  Witlcs,  908. 

c  Walker  ▼.  Holiday,  Comyn^s  Rep, 

973. 


(1)  The  guardian  in  socage,  like  all  other  accountants,  by  the 
common  law  may  claim  au  allowance  of  all  his  reasonable  costs  and 
expenses. 

{i)  67  baflifF  is  understood  a  servant,  who  has  administration 
and  charge  of  lands,  goods,  and  chattels,  to  make  the  best  benefit 
to  the  owner.  Against  such  bailiff  an  action  of  account  lies  for  the 
profits  which  he  hath  mised  or  made,  or  might  by  his  industry  or 
care  have  reasonably  raised  or  made,  his  reasonable  charges  and 
expenses  being  deducted.  Au  infant  shall  not  Ue  charged  on  such 
account.     1  Inst*  172.  a. 
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faes  received  more  than  his  just  share.    It  is  not  sufficient 
to  charge  defendant  merely  as  baihfi  (3). 

Where  there  is  a  running  account  between  a  merchant  and 
broker,  the  proper  remedy  for  recovering  the  balance  is  by  an 
action  of  account  and  not  of  assumpsit^;  but  for  the  balance  of 
an  account  assumpsit  lies,  though  the  items  on  each  side  are 
numerous.    5  Taunt  431. 

At  the  common  law',  executors  in  general  could  not 
have  this  action  for  an  account  to  be  made  to  the  testator^ 
because  the  account  rested  in  privity;  but  the  stat  Westm. 
2.  13  Edw.  1.  Stat  1.  c.  23.  gave  this  action  to  executors, 
and  (according  to  Sir  Edwara  Coke,  1  Inst  89.  b.  2  Inst. 
404.)  the  statute  of  31  Edw.  3,  stat  1.  c.  11.  (4)  to  stdminis-* 
trators.  The  stat  25  Edw.  3.  stat  5.  c.  5.  has  extended  the 
same  remedy  to  the  executors  of  executors. 

At  the  common  law,  this  action  did  hot  lie  against  the 
executors  of  the  accountant  (5);  but  by  stat  4  Ann.  c.  16; 

h  Scott  r.  M^Intosb,  a  Camp.  N.  P.  C.    i  Lit.  ■.  135.     1  Init.  89.  b.  90.  b. 
23S.  3  lllSt.  403. 


(3)  An  action  of  account  against  a  tenant  in  common  on  this  sta- 
tute, differs  from  an  action  of  account  against  a  bsdliff  at  common 
law ;  for  a  bailiff  at  common  law  was  answerable,  not  only  for  his 
actual  receipts,  but  for  what  he  might  have  made  of  the  lands  with- 
out his  wilful  default :  but,  by  the  words  of  this  statiite,  a  tenant 
in  common,  when  sued  as  bailiff,  is  answerable  only  for  so  much  as 
he  has  actually  received  more  than  his  just  share  and  proportion. 
Per  Willcs,  C.  J.  delivering  the  opinion  of  the  court  m  Wheeler 
r.  Home,  Willes,  i^og^  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy^ 
to  depute  the  next  and  most  lawful  friends  of  the  intestate  to  ad* 
minister  his  goods ;  which  deputies  shall  have  an  action  to  demand 
and  recover,  as  executors,  the  debts  due  to  the  intestate.  See  a 
precedent  of  a  declaration  in  account  by  an  administrator.— Vi-^ 
dian*8  Entries,  p.  75.- 

(5)  These  rules  of  the  common  law,  viz.  1.  That  account  did  not 
lie  by  executors*;  2,  That  account  could  not  be  maintained 
against  executors,  had  some  exceptions.  As  to  the  first,  an  ac- 
count might  liave  been  maintained  at  the  common  law  by  the  exe^ 
cntors  of  merchants;  as  to  both,  in  the  case  of  the  king,  the  action 
iayf.  It  should  also  be  remarked,  that,  though  at  the  common 
law,  executors  in  general  were  not  compellable  to  account,  yet  if 
they  consented  to  settle  an  account,  they  were  liable  to  an  action 
of  debt  for  the  balance  $. 

•  Hargrave*8  Co.  Lit.  90.  b.  n.  (3).  t  F-  N.  B.  117.     11  Rq>.  fiO.  a. 

X  F.  N.  B.  267.     Lord  Hak'i  note. 
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•^  ^  «>■  ^^^  -^1^    ^t^     ^t^    ^m  *       ^m     w 

I.  27.  an  action  of  account  may  be  maintained  against  tbe 
executors  or  administrators  of  a  guardian,  bailiff,  or  re- 
ceiver. 

This  action  does  not  lie  against  an  infant''(6);  nor  by  one 
executor  against  another*,  for  the  possession  of  the  one  is  the 
possession  of  the  other. 


11.  Of  the  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action",  that  he 
vas  never  bailiff  or  receiver,  or  that  he  has  fully  accounted, 
or  any  matter,  which  tends  to  shew  that  he  was  never  ac- 
countable: or  a  release. 

When  the  plaintiff  charges  the  defendant  as  receiver  from 
such  a  time  to  such  a  time*^,  the  defendant  must  answer  the 
whole  time  (7)  precisely  (8). 

By  Stat  21  Jac.  I.  c.  16.  s.  3.  actions  of  account  (other 
than  such  accounts  as  concern  the  trade  of  merchandize  be- 
tween merchant  and  merchant,  their  factors,  or  servants,) 
must  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  action. 

If  the  defendant  plead,  that  he  was  never  receive?*,  he 

k  I  lost.  88  b.    1  Intt.  179.  a..  n  Soiitbcot  ▼.  Rider,  T.  Raym.  57. 

1    F.  N  n.  371.  4to.  edit.  i]Ote( f).  o  3  Roll.  Abrid.  683.  (F).  pi.  l. 

ID  1  R.  A.  131.  vet.  Intr.  16.      Hast. 
Entr.  17. 19.21. 

(6)  Hence  an  infant  cannot  be  guardian  in  socage  I  Inst. 
88.  b. 

(7)  It  18  a  general  rule  in  pleading,  that  the  plea  must  answer 
every  material  part  of  the  declaration.  If  a  plea  bezin  with  an  an- 
swer to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an* 
swer  to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur ;  but  if 
the  plea  begin  as  an  answer  to  part,  and  is  in  truth  an  answer  to 
part  only,  it  is  a  discontinuance,  of  which  the  plaintiff  may  take 
advantage ;  the  plaintiff,  however,  ought  not  to  demur  in  this  case, 
but  to  take  his  judgment  for  the  part  unanswered  by  nil  dicit;  for 
if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is  disconti- 
nued. 1  Roll's  Abrid.  48?.  pi.  10. — Weaks  v.  Peach,  I  Salk.  179. 
Market  v.  Johnson,  I  Salk.  1 80.  —Vincent  v.  Beston,  I  Lord  Raym. 
716.— Peers  v.  Henriques,  2  Lord  Raym.  841. — Gilb.  Hist.  C.  B. 
155.  158. 

(8)  Money  cannot  be  paid  into  court  in  this  action ;  per  Willes, 
C.  J.  Bull.  N.  P.  128. 
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cannot  give  in  evidence  a  bailment  to  deliver  to  another  per- 
son, and  that  he  has  delivered  accordingly:  for  though  this 
special  matter  prove  that  he  is  not  accountable,  yet,  as  upon 
the  delivery,  he  was  accountable  conditionally,  (viz.  if  he 
did  not  deliver  over,)  the  evidence  does  not  support  the 
plea.^ 

So  a  release  cannot  be  given  in  evidence  under  the  plea, 
that  the  defendant  was  never  receiver'. 

In  account  against  the  defendant*^  as  receiver  by  the  hands 
of  A,  it  is  suliicient  for  the  plaintiff  to  prove  that  A  di- 
rected the  defendant  to  borrow  of  another  to  pay  the  plain-, 
tiff;  that  the  defendant  borrowed  accordingly,  and  that  A 
gave  bond  to  the  lender. 


III.  Of  the  Judgment i 
1.  To  account,  2,  Final, 


I.  There  are  two  judgments  in  this  action: — the  first 
judgment  is,  that  the  defendant  do  account',  usually  termed 
a  judgment  quod  computet  (9).  This  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only  and  not  definitive', 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered'; 
for  where  the  defendant  pleaded  that  he  had  fully  account- 
ed, and  issue  being  joined  thereon,  the  jury  found  for  t^ie 
plaintiff,  and  ass^sed  damages  and  costs,  and  judgment 
was  entered  accordingly,  and  execution  taken  out;  -the 
court,  on  motion,  set  aside  the  judgment  and  execution, 
observing  that  the  judgment  was  wrong,  for  it  ought  to 


p  Willoughby  ▼.  Small,  i  Brownl.  94.    ■  Mcrcalfi  case,  ii  Rep.  38.  a. 
q  Harrington  v.  Deane,  Hob.  36.  t  Hughes  ▼.  BurgcM,  Ca.  Temp, 

r  Co.  Eot.  46.  b.    Raat.  Eot.  17.  394. 


Hard. 


(9)  The  form  of  this  judfl;ment,  in  the  case  of  Godfrey  v.  Saun- 
derti,  3  Wil8.  88.  was  as  follows: — **  therefore  it  is  considered,  that 
the  defendant  account  with  the  plaintiff  of  the  time  aforesaid,  in 
which  he  (defendant)  and  the  said  S.  S.  were  the  bailifis  of  the 
plaintiff,  and  had  the  care  and  administration  of  the  aforeMiid 
goods  and  merchandises,  &c.  to  be  merchandised  and  made  prolit 
of  for  plaintiff;  and  the  defendant  in  mercy,  &c.  because  he  hatl 
not  before  accounted^  &c/' 


0  ACCOUNT. 

have  been  only  a  jildgment  to  account;  and  they  compared 
the  irregularity  in  this  case  to  the  irregularity  of  signing 
final  judgment  before  interlocutory  judgment 

After  the  judgment  to  account,  the  defendant  usually  afTere 
to  account,  and  thereupon  the  court  assigns  auditors  to  take 
lind  declare  the  account  between  the  parties,  ^rhe  auditors 
assigned",  are,  in  general,  some  of  the  officers  (10)  of  the 
court,  who  may  convene  the  parties  before  them  from  day 
to  day,  until  the  account  is  determined.  If  the  auditors 
find  the  parties  remiss  and  negligent,  they  must  certify  to 
the  court  that  they  will  not  account  By  stat  4  Ann.  c.  16. 
8.  27.  the  auditors  are  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and 
for  the  trquble  in  auditing  and  taking  such  account,  shall 
have  such  allowance  as  the  court  shall  judge  reasonable,  to 
be  paid  by  the  party  on  whose  side  the  balance  of  account 
shall  be. 

Special  bail  is  not  to  be  found  until  after  the  judgment  to 
account*  (11),  If  the  defendant^  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to 
account,  there  must  issue  a  capias  ad  computandum  for  the 
purpose  of  bringing  him  into  cpurt. 

With  respect  to  pleading  before  the  auditors,  the  follow- 
ing rules  are  to  be  observed:  1.  In  order  to  avoid  trouble 
and  charge  to  the  parties*,  what  might  have  been  pleaded  in 
"bar  to  the  action  shall  not  be  allowed  as  a  discharge  before 
the  auditors.  2.  If  the  party  is  once  chargeable  and  ac- 
countable*, he  cannot  plead  any  matter  in  bar,  except  a 
release,  or  plene  computamt ;  but  must  plead  before  the  au- 
ditors. The  exceptions  proceed  on  this  ground,  that  a 
release,  and  the  having  fully  accounted,  are  total  extinc- 
tions of  the  right  of  action*,  of  which  the  court  is  to  judge; 
and  even  in  these  cases  they  must  be  pleaded  specially,  and 
cannot  be  given  in  evidence  on  ne  unques  receivor.    3.  No- 

D  WilliuDfl  T.  Lee,  i  lllod.  43.    See  i  Tnylor^.  Page,Crp.Car.  ll6.3  Will. 

the  form,  3  Wilg.  eg.  H3.  S.  P. 

y  Reeves  r.  Gibion,  i  Ler.  300.  s  3  Wils.  ii3. 114. 

y  Chester  v.  Hunt,  C.  B.  M.  13  G.  s.  hi  Browiil.  24.  95. 


(10)  In  Godfrey  v.  Saunders,  C.  B.  £.  10  G.  3.  3  Wils.  73.  the 
three  prothonotaries  were  assigned  auditors. 

(11)  It  was  said,  by  all  the  prpthonotaries  in  the  Court  of  Com- 
mon Pleas,  that  the  defendant  upon  the  first  writ  should  not  be 
Jield  to  special  bail,  yet,  in  special  cases,  by  the  discretion  of  th^ 
fourty  he  shall  find  bail.     Noy,  28. 
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thine  can  be  pleaded  before  the  auditors*  contrary  to  what 
has  oeen  previously  pleaded*  and  found  by  verdict,  because 
the  consequence  would  be,  either  two  contradictory  ver- 
dicts, which  would  peiplex  the  court,  or  two  similar  ver- 
dicts, which  would  be  nugatoiy.  4.  If  the  defendant  plead, 
before  the  auditors',  any  matter  in  discharge,  which  is 
denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the 
auditors  must  certify  the  record  to  the  court,  who,  there- 
upon, will  award  a  venire  facias  to  try  it;  and  if  on  the  trial 
the  plaintiff  make  default,  he  shall  be  nonsuited;  but,  not- 
withstanding the  nonsuit,  he  may  bring  a  scire  fqcias  upon 
the  first  judgment 

2.  The  final  judgment  is*,  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  he,  the  defendant,  is 
found  in  arrear(12).  A  writ  of  error  lies  upon  this  last 
judgment  only;  but,  although  it  be  found  erroneous,  and 
reversed,  the  first  judgment  shall  stand  in  force;  for  the 
two  judgments  are  distmct  and  perfect  (13). 


IV.  Execution. 


It  is  not  unworthy  of  remark,  that  this  action  is  the  first 
of  a  civil  nature  in  which  process  of  execution  against  the 
person  was  given.  This  proce^  is  given  by  staL  Westm. 
2.  13  Edw.  1.  c.  11.;  but,  under  this  act,  the  guardian  in 
socage  cannot  be  committed  to  prison,  for  he  is  in  loco  pa- 
rentisy  and  the  words  of  the  statute  are  de  seroientibus,  ba* 
livisy  &c. 

c  3  Wils.  114.  c  Mctcairi  caee,  ii  Rep.  40.  a. 

d  Bull.  N.  F.  138. 


(19)  The  form  of  this  judgment  for  the  plaintiff  upon  demurrer 
to  plea  before  the  auditors,  in  Godfrey  v.  Saunders,  3  Wils.  94.  was 
as  follows :  "  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  £19,000,  (the  sum  laid  in  the 
declaration)  for  the  value  of  the  goods  and  merchandises  aforesaid, 
and  also  2791.  7s.  9d.  for  his  damages,  as  well  by  reason  of  the  in- 
terpleading aforesaid,  as  for  his  costs  and  chaises  by  the  plaintitf, 
in  and  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff 
by  the  court  here  adjudged  with  his  assent;  and  that  the  said  de- 
fendant be  in  mercy,  &c." 

(13)  The  reader,  who  is  desirous  of  further  information  concerU'r 
ing  the  nature  of  this  action,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v.  Saunders,  3  Wils.  73. 


(    8    ) 


CHAR  IL 


OF   ADULTERY. 

I.  Of  the  remedy  for  this  Injury^  and  in  what  Case^ 

an  Action  may  be  maintained. 
II.  Of  (he  Venue — Declarationr^Plea. 
III.  Of  the  Evidence,  and  herein  of  the  Marriage  Act, 

26  G.  2.  c.  33. 
J  V.  Of  the  Damages. 


I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases 

an  Action  may  be  maintained. 

In  ancient  times  adultery  was  inquirable  in  toums  and 
leets*,  and  punished  by  fine  and  imprisonment;  but  at  tlie 
present  day  this  offence  belongs  to  the  ecclesiastical  courts, 
and  the  temporal  courts  do  not  take  anv  cognizance  of  it  as 
a  public  wrong.  Several  attempts,  indeed,  have  been  made 
by  the  legislature  to  bring  this  offence  within  the  pale  bf 
•criminal  jurisdiction,  but  they  have,  for  the  most  part,  been 
wholly  ineffectual  (1).  During  the  time  of  the  common- 
wealth, in  the  year  1650,  when,  as  Blackstone  justly  re- 
marks'*, the  ruling  powers  found  it  for  their  interest  to  put 
on  the  semblance  of  a  very  extraordinary  strictness  and 

a  3  Inat.  ao6.  »>  4  B*.  Com.  p.  6a.    . 


(1)  In  the  year  1604,  (2  James  I.)  a  bill  was  brought  into  parliar 
ment  "  for  the  better  repressing  the  detestable  crime  of  adultery.'* 
This  bill  was  committed,  but  when  the  report  was  made  by  the 
committee,  the  Earl  of  Hertford  swd,  that  thev  found  the  bill 
rather  concerned  some  particular  persons  than  the  public  good, 
^hereupon  the  bill  was  dropped.    See  5th  voL  of  Pari.  Hist.  p.  88. 
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Eurity  of  morals,  adulteiy  was  made  a  capital  crime  (2)« 
ut  at  the  restoration,  when. men,  from  an  abhorrence  of 
the  hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme 
of  licentiousness,  it  was  not  thought  proper  to  renew  a  law 
of  such  un£iishionable  rigour;  suiultery,  therefore,  at  the 
present  day,  as  far  as  respects  the  temporal  courts,  is  con« 
sidered  merely  as  a  civil  injury;  and  the  only  remedy,  which 
the  law  aflPords,  is  an  action,  whereby  the  husband  may  re- 
cover, ap^inst  the  adulterer,  a  compensation  (3)  in  damages 
for  the  loss  of  the  society,  comfort,  and  assistance  of  his 
wife,  in  consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities*  to  shew  that 
the  action  for  adultery  is,  for  some  purposes  at  least,  to  be  con- 
sidered as  an  action  on  the  case,  yet,  from  a  late  decision  in 
the  Court  of  Common  Pleas,  it  must  now  be  considered  as  the 
subject  of  an  action  of  trespass.  The  case  alluded  to  is,  that 
of  Woodward  v.  Walton,  C.  B.  Trin.  47  Greo.  3.  2  Bos.  and 
PuL  N.  R.  476'.  The  court  there  held,  that  an  action  for  de- 
bauching the  plaintiiTs  daughter  per  quod  servilium  amuit  is 
an  action  of  trespass,  and  that  consequently  a  count  for  that 
purpose  might  be  joined  with  a  count  for  breaking  and  enter* 
ing  the  plaintifl['*s  house.  Sir  J.  Mansfield,  delivering  the  opi- 
nion of  the  court,  introduced  the  following  remarks: — ^**  A 
little  confusion  has  arisen  in  some  of  the  cases  from  the  inser- 
tion of  the  words  vi  et  armis  in  declarations  in  actions  on  the 
case,  those  words  being  generally  applicable  to  actions  of 

c  Cooke  ▼.  S«yer,    6  East,  388^  9.        Timbrell>  5  T.  R.  361.  and  6  Eaat, 
Batcbeior  ▼.  Bigg,  3  VViU.  SI9.  3        391. 
Bl.  R.  854.  perGroieJ.ia  WeedonT.  ^ 


(2)  The  provisions  of  the  statute  made  for  this  purpose  were 
iheae^^**  that  if  any  married  woman  should  be  convicted  of  being 
carnally  known  by  any  man  other  than  her  husband,  (except  in  case 
of  ravishment,)  such  offence  should  be  adjudged  fdony,  and  every 
person,  as  well  the  man  as  the  woman,  offending  therein,  should 
sofier  death  without  benefit  of  clergy >  provided  that  this  should  not 
estend,  Ist,  to  any  man,  who  did  not  know  at  the  time  of  such  of- 
fence committed,  that  the  woman  was  then  married;  or,  2ndly,  to 
any  woman  whoee  husband  should  be  beyond  the  seas  for  three 
years,  or  reputed  dead;  or,  Sdly,  to  any  woman  whose  husband 
sliould  absent  himself  for  three  years  in  an^  place,  so  as  the  wife 
tshould  not  know  her  husband  to  be  living  within  that  time/*  See 
Scobdrs  Acts,  Part  9,  p.  121.     Fo.  Ed. 

(3)  Strictly  speaking  an  injury  of  this  kind  will  not  admit  of  any, 
niuch  less  a  pecuniary  compensation. 
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trespatt  only;  and  I  certainly  do  not  ^lecdlect  to  htye  seea 
them  used  in  actions  upon  the  case.  In  actions  like  the 
present,  as  far  as  my  recollection  goes,  the  form  of  the  de- 
claration has  always  been  in  trespass  9t  et  armis  et  contra 
pacem.  I  cannot  distinguish  between  this  action  and  an 
action  for  criminal  conversation.  If  that  be  the  subject  of 
trespass,  this  must  be  so  too.  In  the  action  for  criminal 
conversation,  the  violence  is  not  the  ground  of  the  action: 
both  in  that  case  and  in  this,  if  the  injury  were  committed 
with  vicdence,  it  would  amount  to  a  rape.  I  do  not  see» 
therefore,  any  good  reason  why  either  of  them  should  be 
the  subject  of  an  action  of  trespass.  But  it  seems  from  the 
cases  which  we  have  looked  into,  that  the  action  for  criminal 
conversation  has  been  considered  for  years  as  the  subject  of  an 
action  of  trespass.  In  actions  by  a  master  for  an  assault 
Upon  his  servant,  per  quod  servitium  amis  it  ^  there  is  no  tres- 
pass against  the  plaintiff;  the  sole  foundation  of  the  action 
18  the  loss  of  service;  yet  this  also  has  been  considered  aa 
an  action  of  trespass."*** 

Having  endeavoured  to  explain  the  nature  of  the  action,  the 
next  object  of  inquiry  is,  under  what  circumstances  the  law 
permits  this  action  to  be  maintained;  and  first,  it  is  essentially 
necessary,  that  the  husband  should  present  himself  in  court, 
with  clean  hands,  as  has  beer^  said,  tiiat  is,  without  any  im* 
putation  of  having  courted  his  own  dishonour,  or  having 
oeen  instrumental  to  his  own  disgrace;  for  it  is  now  settled', 
that  if  the  husband  has  consents  to,  or  provided  means  for 
the  adulterous  intercourse  of  his  wife  with  the  defendant, 
the  ground  of  the  action  is  removed,  and  the  defendant  will 
be  entitled  to  a  verdict;  for  volenti  non  Jit  injuria  {A).  So 
if  the  husband,  after  marriage,  transgresses  those  rules  of 

d  See  Ditchan  ▼.  Bond,  B.  R.  £.  54  T.  i6  Geo.  2.    Agreed  by  the  oonrt 

G.  9.  9  MaHle  and  Selwyn,  436.  S.  P.  in  Duberley  v.  Gunning,  4  T.R.  651 . 

lecocnixtng  Woodward  t.  Walton.  and  there  laid  by  Bailer  J.  Co  be  let- 

e  Per  de  Grey,  C.  J.  in  Howard  ▼.  Bur-  '  tied  law. 
touwoQd,  C.  B.  Middx.  Sitt.  after  T. 


(4)  From  Lord  Kenyon's  account  of  Gibber  v.  Sloper,  in  4  T.  lU 
655,  it  would  appear  as  if  the  verdict  in  that  case  had  been  ^ivea 
in  conformity  with  this  positioD,  But,  in  fact,  the  jury  in  Gibber 
V.  Sloper  found  a  verdict  for  the  plaintifF  with  jSlO  damages.  The 
cause  was  tried  before  Lee»  G.  J.  at  the  Middlesex  sittinffs  after  Mi« 
chaelmas  term»  1738:  Strange,  solicitor-general  for  rae  plaintifF; 
Mr«  Murr^  (afterwards  Lord  Mansfield)  and  other  counsel^  for  the 
defendant    The  case  is  truly  stated  in  Buller*8  N.  P.  p.  27»  as 
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GCfoduct  which  decency  requires^  and  affectioD  demands 
from  him,  and  in  an  open,  notorious^  and  undisguised  man* 
ner,  carries  on  a  criminal  correspondence  with  other  women^ 
he  cannot  maintain  this  action  (6). 

f  Wyndhttm  ▼.  LaM  Wycombe,  4  Es|».        Blaadftyrd,  tbere  cited,  both  rakd 
N.  P.  C.  16.  ftod  Start  r.  Marq.  of       by  Kenyoo,  C.  J.  (s). 


follows:  "In  Cibber  ▼•  Sloper,  it  was  holden,  that  the  action  lay, 
though  the  privity  and  consent  of  the  husband  to  the  defendant's 
connexion  with  the  wife  were  clearly  proved.'*  The  clear  proof 
here  alluded  to  was  this — that  the  plaintiff  and  defendant  lived  in 
the  same  house;  that  their  bed-chambers  were  adjoining  to  each 
other;  and  that  there  was  a  communication  between  Uiem  by  a 
door.  Mrs.  Cibber  used  to  undress  herself  in  her  husband's  room, 
and  leave  her  clothes  there,  and  putting  on  a  bed-gown,  retired  to 
Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  hs^r  husband's 
bed,  Mr.  Cibber  shutting  the  door  after  her,  and  wishing  hear  good 
night.  It  was  proved  also,  that  Mr.  Cibber  sometimes  called  Mr. 
Sloper  and  Mrs.  Cibber  up  to  breakfast.  It  is  observable,  that 
Lord  Kenyon,  at  a  time  subsequent  to  that  above-mentioned,  vis. 
on  the  first  trial  of  Hoare  v.  Allen,  Middlesex  sittings  after  M.  T* 
41  G.  3.  MSS.  stated  this  case  correctly  with  the  exception  of  the 
name  of  the  Chief  Justice.  Lord  Kenyon  then  said,  *'  that  Cibber 
V.  Sioper  was  tried  before  Lord  Mansfield,  (Lee  was  Chief  Justice) 
who  thought  the  conduct  of  the  husband  so  gross,  that  it  was  a 
case  for  small  damages,  but  that  it  did  not  go  to  the  ground  of  the 
action ;  since  that  time,  however,  it  had  been  thought,  that  where 
the  husband  furnished  means  for  th^  criminal  intercourse,  the  action 
would  not  lie." 

(5)  It  is  to  be  observed,  that  although  the  opinion  of  Lord  Ken- 
yon, C.  J.  as  delivered  in  Sturt  v.  Marq.  of  Blandford,  coincided 
with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  ver- 
dict for  the  plaintiff,  with  lOOl.  damages. 

(6)  Lord  Alvanl^,  C.  J.  <iiffered  in  opinion  with  Lord  Kenyon 
on  this  point:  Lord  A.  thought  that  the  infidelity  or  misconduct 
of  the  husband  could  not  be  set  up  as  a  legal  defence  to  the  adul- 

aof  the  wife ;  that  circumstance  alone  wliich  struck  him  as  fur- 
ing  any  defence  was,  where  the  husband  was  accessary  to  his 
own  dishonour ;  in  that  case  he  could  not  complain  of  an  injury 
which  he  had  brought  on  himself,  and  had  consented  to;  but  that 
the  wife  had  been  injured  by  the  husband's  misconduct,  coald  not 
warrant  her  in  injuring  him  in  that  way,  which  was  the  keenest  of 
all  injuries.  In  a  case  of  this  kind,  therefore,  (Bromley  v.  Wal- 
lace, 4  Esp.  N.  P.  C.  237.)  Lord  Alvanley  directed  the  jury  to 
consider  eridence  of  infidelity  in  the  husband,  as  going  in  mitigap- 
tion  of  dama^  only*  and  not  as  furnishing  an  answer  to  the  ac- 
tion, or  as  entttling  uie  defendant  to  a  verdict. 
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So  if  the  wife  be  suffered  to  live  as  a  prostitute^  with  the 
privity  of  the  husband,  and  the  defendant  has  thereby  been 
drawn  in  to  commit  the  act  of  which  the  husband  com- 
plains, the  action  cannot  be  maintained  (7).  But  if  the  bus- 
oand  has  been  guilty  of  negligence  merely,  or  inattention  to 
the  behaviour  and  conduct  of  his  wife  with  the  defendant**, 
not  amounting  to  a  consent,  such  circumstance  will  go  in 
mitigation  of  damages  only. 

In  an  action  for  adultery  with  the  plaintiff's  wife',  it  ap- 
peared that  the  plaintiff  and  his  wife  had  agreed  to  live  se- 
parately: the  plaintiff  proved  several  acts  of  adultery  com- 
mitted by  the  defendant  after  the  separation  of  the  plaintiff 
and  his  wife,  but  there  was  not  any  direct  proof  of  adultery 
before  the  separation.  Lord  Kenyon,  C.  J.  being  of  opinion 
that  the  gist  of  the  action  was  the  loss  of  the  comfort  and 
society  of  the  wife,  which  was  alleged  in  the  declaration  in 
the  usual  manner,  but  was  not  supported  by  the  evidence, 
nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice. 

In  a  recent  case*^,  where  the  husband  and  wife  had  entered 
into  a  deed  of  separation  with  trustees,  and  the  wife  was 
living  separate  from  the  husband,  though  not  in  pursuance 
of  the  terms  of  the  deed,  at  the  time  of  the  adulterous  inter- 
course. Lord  EUenborough,  C.  J.  said  that  he  did  not  consi- 
der the  question,  "  whether  the  mere  fact  of  separation  be- 
tween husband  and  wife  by  deed,  was  such  an  absolute  re- 
nunciation of  his  marital  rights,  as  prevented  the  husband 
from  maintaining  an  action -for  the  seduction  of  his  wife,** 
as  concluded  by  the  preceding  decision  in  Weedon  v.  Tim- 
brell.  But  in  the  case  then  before  the  court,  the  court  being 
of  opinion,  that  taking  the  whole  deed  into  consideration,  it 
was  evident,  that  the  only  separation  in  the  contemplation 
of  the  parties,  was  a  separation  with  the  approbation  of  the 
trustees;  and  that,  as  the  wife  had  left  the  husband  without 
such  approbation,  she  wad  not  at  the  time  of  the  adulterous 
intercourse  living  separate  from  the  husband  by  his  consent, 

g  Per  Lord  Mansfield,  C.  J.  in  Smith    i  Weedon  v,  Timbrell,  5  T.  R.  357. 

T.  Allison,  Bull.  N.  P.  27.  Hodges    k  Chambers  t.  Caulfield,  6  East's  Rep. 

▼.  Windham,  Peake,  N.  P.  C.  39.  S44. 

b  Agreed  by  the  court  in  Dubcrley  r. 

Gunning,  4  T.  R.  651. 


(7)  **  If  the  wife  is  a  prostitute,  and  the  husband  is  not  privy  to 
it,  it  goes  only  in  mitigation  of  damages.*'  Per  de  Grey,  C.  J.  in 
Howsod  ¥•  Burtonwood,  and  Buller's  N.  P.  97»  S.  P» 
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and  consequently  the  event  and  situation  provided  for  in 
the  deed  had  not  happened;  and  in  that  view  of  the  case, 
there  could  not  be  any  question*  but  that  the  plaintiiTs 
right  to  recover  was  not  affected  by  the  deed;  and  further, 
if  the  wife  had  left  the  husband  with  the  approbation  of  the 
trustees,  yet,  as  the  deed  had  provided  "  that  the  wife  might 
have  the  care  of  the  younger  children  of  the  marriage,  and 
visit  the  others,  more  especially  when  they  should  be  ill,  so 
as  to  require  the  attention  of  a  mother,*'  the  husband  had 
not  in  this  case,  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  Timbrell)  given  up  all  claim  to  the  be- 
nefit to  be  derived  from  the  society  and  assistance  of  his 
wife;  consequently,  that  the  case  of  Weedon  v.  Timbrell,  al- 
lowing it  the  fullest  effect  according  to  the  terms  of  it,  could 
not  be  considered  as  an  authority  against  the  plaintiff  in  this 
action. 

Where  several  defendants  have  carried  on  an  adulterous 
intercourse  with  the  plaintiff's  wife,  the  plaintiff  may  main- 
tain separate  actions,  although  the  cause  of  action  has  ac- 
crued during  the  same  periods 


II.  Of  the  Venue^^Declaration — Piea. 

This  is  a  transitory  action;  .and,,  consequently,  the  venue 
may  be  laid  in  any  county,  subject,  however,  to  being 
changed,  upon  the  usual  affidavit,  that  the  whole  cause  of 
action  arose  in  another  county,  and  not  elsewhere  out  of 
such  other  county.  Although  the  marriage  be  a  material 
inducement  to  the  ri^ht  of  uie  plaintiff,  to  maintain  the  ac- 
tion in  respect  to  the  trespass  on  the  wife,  yet  it  forms  no 
part  of  the  cause  of  action :  the  trespass  committed  on  the 
wife  constitutes  the  whole  cause  of  action." 

» 

The  declaration  in  this  action  is  verv  concise;  in  substance 
it  is  as  follows:  viz.  that  the  defendant,  with  force  and  arms^ 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
and  carnally  knew  her,  whereby  the  plaintiff  wholly  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife*  and  of  her  aid  and  assistance  in  his  domestic  affairs, 
and  other  lawful  business. 

1  Grcfton  ▼.  M'Taggart,  i  Camp.  N.  m  Gaiird  v.  Hodge,  lO  East,  39r- 

P.  C.  415. 
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The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  limitations  (8)  may  be  pleaded  in  bar  of 
this  action;  but  the  gist  of  the  action  being  the  injuiy  sus* 
tained  by  the  husband  in  consequence  of  the  adultery,  the 
proper  plea  under  that  statute  is,  not  guilty  within  six 
years". 

In  a  late  case®  where  the  plaintiff  complained  '*of  a  plea 
of  trespass,  that  the  defendant,  with  force  and  arms,  assaulted 
and  seduced  the  plaintiff's  wife,  per  quod  comoriium  amisit, 
igc.  contra  pacem^  S^c*'  and  the  defendant  pleaded  not  guilty 
within  six  years;  on  general  demurrer,  a  question  arose, 
whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer 
was  cited.  Lord  Ellenborough,  C.  J.  said,  it  might  be  ma^ 
terial  to  consider  that  point,  if  the  Question  were,  whether 
the  limitation  of  six  or  four  years  only  applied  to  this  case: 
but  the  defendant  haying  taken  the  longer  period,  and 
pleaded  not  guilty  within  six  years,  that  of  course  must  in- 
clude not  guilty  within  four  years,  and  the  plea  not  haying 
been  specially  demurred  to,  was  therefore  good  in  either  way 
of  considering  it;  he  added  further,  that  he  did  not  know 
what  his  opinion  would  haye  been  if  the  point  had  then  first 
arisen;  but  it  haying  been  considered  in  Cooke  y.  Sayer,  as 
an  action  on  the  case,  he  should  be  inclined  so  to  consider  it. 
Lawrence,  J.  cited  the  case  of  Parker  y.  Ironfield,  in  which 
Buller,  J.  had  considered  an  action  of  a  similar  nature  for  the 
seduction  of  a  daughter,  per  quod  seroitium  amisit,  as  an  ac- 
tion on  the  case.  Le  Blanc,  J.  did  not  giye  any  opinion  as 
to  this  point;  but  obseryed,  that  the  action  before  tne  court, 
be  it  either  case  or  trespass,  was  within  the  statute  of  limi- 
tations; therefore,  in  either  way  of  considering  it,  the  plea 
was  a  good  bar  [not  being  specially  demurred  to.] 

n  Cooke  ▼.  Sayer,  6  Easfs  Rep.  3SS.        387.    But  leeWoodward  y.  Walfon, 
3Barr.753.  Bull.  N.  P.  28.  ante,  p.  9,  aiii)  iMtcham  ▼.  Bond, 

•  Macfadzen  v.  OliraDt,  6  Eaira  Rep.        9  Mai»lt  and  Sdwyn,  436. 


(8)  By  stat.  21  Jac.  1.  c.  1 6.  a.  3.  all  actions  on  the  case  (other 
than  for  slander)  must  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action ;  and  actions  of  trespass,  of  as- 
sault, battery,  wounding,  and  imprisonment,  within  ybur  years.  It 
appears,  from  the  language  of  the  court  in  Cooke  v.  Saver,  6  East's 
R.  388.  that  they  considered  the  action  for  adultery  as  falling  with- 
in the  former  description  of  actions,  and  consequently  that  the  limi** 
tation  of  time  was  six  years«     But  see  ante,  p«  9* 
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II L  Of  the  Evidence^  and  herein   of  the  Marriage 

Act,  26  G.  2.  c.  33. 

In  other  actions^  evidence  of  cohabitation,  general  repu- 
tation, acknowledgment  of  the  parties,  and  reception  by 
their  friends,  is  sufficient  to  establish  the  relation  of  husband 
and  wife.  But'  in  this  action,  in  order  that  it  may  not  be 
converted  to  bad  purposes,  by  persons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  are  not  marri^, 
it  has  been  holden  to  be  indispensably  necessanr  for  the 
plaintifi'  to  prove  the  marriage  ceremony  having  been  per- 
formed, either  by  the  testimony  of  some  person  who  waa 
present  at  the  marriage,  or  by  the  production  of  the  register, 
<H-  of  an  examined  copy  thereof^. 

Such  strictness  being  required  as  to  the  proof  of  marriage 
in  this  action,  it  will  be  necessary  to  make  some  remarks 
touching  marriage  in  general,  in  order  that  the  reader  may 
be  apprised  of  the  solemnities  which  the  law  deems  essential 
to  constitute  a  valid  marriage. 

At  the  common  law',  any  contract  made  per  verba  de  pras^ 
senti,  or  in  words  of  the  present,  or  in  case  of  cohabitation, 
per  verba  de  futuro  also,  between  persons  able  to  contract, 
was  deemed  a  valid  marriage  to  many  purposes,  and  the  par- 
ties mig^ht  have  been  compelled  in  the  spiritual  courts  to  ce- 
lebrate it  in  facie  ecclesice.  In  order  to  constitute  a  valid 
marriage,  befbm  the  marriage  act,  it  appears  to  have  been 
wholly  immaterial  whether  the  ceremony  was  performed  by 
a  protestant  or  a  Roman  catholic  priest,  in  a  private  lodging 
or  a  public  chapel.  In  the  case  of  the  King  v.  Fielding,  5  St. 
Tr.  614.  the  marriage  ceremony  was  performed  in  a  private 
lodging  bv  a  Roman  catholic  priest,  m  the  year  1705;  and 
upon  evidence  that  the  prisoner,  in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  weddra  wife, 
said  that  he  would ;  and  that  the  woman  answered  affirma-^ 
tively  to  the  question  put  to  her,  whether  she  would  have 
Mr.  Fielding  for  her  husband ;  Mr.  Justice  Powel,  upon  a 
question  of  felony,  considered  it  as  a  marriage  contracted  per 
verba  de  prtesenti;  in  like  manner  as  it  was  considered  by 
Lord  Holt  in  Jesson  v.  Collins,  Salk.  487.  and  6  Mod.  155. 

p  Morns  r.  Miller,    4    Burr.    905?.    q  See  R.  v.  Iqfaabitantf  of  Bniroptoa> 
.  I  Bl.  R.639.S.  C.  and  Ball.  N.P.  97.        10  fiasf,  989. 

and  per  Lord  Mansfield,  C.J.  in  BirC 

▼.  Barlow,  Dong.  174.  S.  P. 
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See  further  on  this  subject  R.  v.  Brampton,  po5^  n.  (17).  It 
appears  doubtful,  whether,  at  ^he  common  law,  it  was  neces- 
sary that  the  ceremony  should  have  been  performed  by  a  per- 
son in  holy  orders;  (see  the  argument  in  R.w  Luffingtoir, 
1  Burr.  S.  C.  232.  and  some  remarks  on  this  point,  1  Bl. 
Com.  439.)  certainly  the  ecclesiastical  law  required  it,  and  if 
a  husband  demanded  a  right  in  the  ecclesiastical  court,  which 
was  only  due  to  him  by  the  ecclesiastical  law,  it  was  neces- 
saiy  for  him  to  prove  in  that  court,  that  he  had  been  married 
by  a  person  in  holy  orders.  Haydon  v.  Gould,  Salk.  119. 
Having  endeavoured  to  explain  the  rules  of  law  which  pre- 
vailed, prior  to  the  marriage  act,  it  becomes  necessary  to  set 
forth  tne  provisions  of  that  important  statute,  in  order  that 
the  reader  may  obtain  an  accurate  knowledge  of  the  altera- 
tions, which  have  been  made  in  the  law  on  this  subject 

From  the  preamble  of  this  statute'  (sometimes  termed 
Lord  Hardwicke*s  Act,  but  more  frequently  the  marriage 
act)  it  appears  to  have  been  made  for  the  purpo^  of  pre- 
venting the  mischiefs  and  inconveniences,  whicn  had  arisen 
from  Clandestine  marriages.    The  provisions  are  as  follow: 

First,  all  banns  shall  be  published  in  the  parish  church',  or 
in  a  public  chapel  in  which  banns  have  been  usually  pub- 
lished (9),  belonging  to  the  parish  or  chapelry  wherein  the 

r  Stat.  26  Geo.  2.  c.  33.  s  S .  i. 


(9)  Upon  these  words  a  question  arose,  in  the  year  1 781,  whether 
this  statute  was  to  be  construed  to  mean  such  chapels,  wherein 
banns  were  usually  published  at  the  time  when  the  marriage  in' 
question  took  place,  or  such  chapels  only  as  existed  at  the  time  of 
passing  the  act.  The  Court  of  King's  Bench  were  of  opinion,  that 
the  legislature  clearly  meant  chapels  existing  at  the  time  of  the  act ; 
and,  consequently,  that  a  marriage,  celebrated  in  a  chapel  erected 
since  the  statute  26  Geo.  2.  c.  33.  was  void,  although  banns  had 
been  frequently  published  there,  and  marriages  de  facto  celebrated 
there  previously  to  the  marriage  in  question.  R.  v.  Inhabitants  of 
Northfield,  Doug.  658.  As  soon  as  the  determination  of  the  court' 
in  this  case  was  known.  Lord  Beauchamp  introduced  a  bill  into 
parliament,  which  passed  into  a  law,  for  making  all  marriages,  %^hich 
had  been  celebrated  in  any  parish  church»  or  public  chapel»  erectecf 
since  stat.  26  Geo.  2.  c.  33.  and  consecrated,  valid  in  law,  and  to 
exempt  the  clergymen,  who  had  celebrated  such  marriages,  from 
the  penalties  of  that  statute.  Vide  31  Geo.  3.  c.  53.  The  opera-> 
tion  of  the  ^tat.  21  Geo.  3.  c.  53.  not  being  prospective,  a  similar 
provision  w^  made  by  stat.  44  Geo.  3.  c.  77-  in  respect  of  marriages 
solemnized  before  the  25th  of  March,  1 8O59  in  any  church,  or  pub- 
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persons  to  be  married  reside,  upon  three  Sundays  preceding 
the  marriage;  and,  if  the  parties  dwell  in  different  parishes 
or  chapelries,  then  the  banns  are  to  be  published  in  the 
church  or  chapel  belonging  to  the  parish  or  chapelry,  where- 
in each  of  the  persons  dwell;  if  both  or  either  dwell  in  an 
extra-parochial  place  havii^  no  church  or  chapel,  then  the 
banns  are  to  be  published  in  a  church  or  chapel  belonging 
to  the  adjoining  parish,  and  in  such  case  the  clergyman  shaR 
certify  the  publication  in  the  same  manner  as  if  either  of  the 


lie  chapel  in  England,  &c.  erected  since  the  making  the  statute  36 
Geo.  2.  and  consecrated  ;  and  in  like  manner  as  by  the  last-men- 
tioned act  (21  G.  3.  c.  53.  s.  3.)  registers  of  these  marriages,  or  co- 
pies thereof,  are  to  be  received  in  evidence  in  courts  of  law  and 
cqaitj  :  provided^  that  in  all  such  courts  the  same  objections  shall 
be  available  to  the  receiving  such  registers  or  copies  in  evidence, 
as  would  have  been  available  to  the  receiving  the  same  as  evidence, 
if  such  registers  or  copies  had  related  to  marriages  solemnized  in 
parish  churches*  or  public  chapels,  in  which  banns  were  usually 
published  before,  or  at  the  time  of  passing  the  act  S6  G.  3.  And 
by  stat.  48  G.  3.  c.  127*  the  same  provisions  have  been  made  in  re- 
spect of  marriages  solemnized  before  August  23d,  1808,  in  any 
church,  &c.  with  this  farther  enactment,  **  that  the  registers  of  all 
marriages  solemnized  in  any  public  chapels,  thereby  enacted  to  be 
valid,  shall,  within  thirty  days  next  after  the  23d  of  August,  1808» 
be  removed  to  the  parish  church  of  the  parish  in  which  such  cha- 
pel shall  be  situated ;  and,  in  case  such  chapel  shall  be  situated  in 
an  extra^parochial  place,  then  to  the  parish  church  next  adjoining, 
to  be  kept  with  the  marriage  registers  of  such  parish,  and  in  like 
manner  as  parish  registers  are  directed  to  be  kept  by  stat.  26  G.  2. ; 
and  within  12  months  after  the  removal  of  such  registers  to 
such  parish  churches  respectively,  two  copies  thereof  respectively 
shall  be  transmitted  by  the  respective  churchwardens  of  such  pa- 
rishes to  the  bishop  of  the  diocese,  or  his  chancellor,  subscribed  by 
the  hands  of  the  minister  and  churchwardens,  to  the  end  that  the 
same  may  be  faithfully  preserved  in  the  registry  of  the  bishop.*' 

N.  In  cases  where  the  marriage  has  been  solemnized  in  a  chapel, 
the  plaintiff  ought  to  be  prepared  with  the  registers  and  other  evi- 
dence* to  show  that  banns  are,  and  have  been  usually  published 
there,  in  order  to  found  a  presumption,  tha'^  it  is  a  chapel  in  which 
marriages  may  be  lawfully  solemnized  according  to  the  provisions 
of  the  marriage  act.  But  in  Taunton  v.  Wybom,  2  Camp.  N.P, 
C.  297*  it  ^as  holden  primd  facie  sufficient  for  this  purpose  to  pro- 
dace  an  old  register  of  marriages  solemnized  in  the  chapel  before 
the  passing  of  the  marriage  act,  and  a  register  of  banns  published 
there  since,  and  to  prove,  by  living  witnesses,  that  marriages  had 
been  solemnized,  and  banns  published  there  of  late  years. 
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parties  dwelt  in  such  parish:  and,  further,  it  is  required, 
that  the  marriage  shall  be  solemnized  in  one  of  the  parish 
churches  or  chapels,  where  the  banns  have  been  published. 

Notice  shall  be  given'  to  the  minister  of  the  true  christian 
and  surnames,  places  of  abode  witliin  the  parish,  &c.  and 
time  of  residence  there,  of  the  parties  seven  days  before  the 
publication  of  the  banns;  otherwise  the  minister  shall  not  be 
obliged  to  publish  them.  N.  A  person  whose  baptismal  and 
surname  was  Abraham  Landey,  was  married  by  banns  by 
the  name  of  George  Smith,  having  been  known  in  the  pa- 
rish where  he  resided  and  was  married,  by  that  name  only 
from  the  time  of  his  first  coming  into  the  parish  till  his  mar- 
riage, which  was  about  three  years;  itwasholden,  that  the 
marriage  was  valid*.  So  where  a  person  had  gone  by  an 
assumed  name  for  sixteen  weeks,  in  order  more  effectually  to 
conceal  himself,  having  deserted  from  the  army,  and  then 
was  married  by  his  assumed  name  by  licence;  the  marriage 
was  holden  good,  no  fraud  being  intended  in  respect  of  the 
marriage.     R.  v.  Burton  on  Trent,  3  M.  and  S.  537. 

No  minister*  shall  be  punishable  by  ecclesiastical  cen- 
sures for  solemnizing  marriages,  where  both  or  one  of  the 
parties  are  under  21,  aftei:  banns  published,  if  the  parents 
or  guardians  (whose  consent  is  required  by  law)  do  not  give 
notice  of  their  dissent;  if,  however,  such  parents  or  guar- 
dians, or  one  of  them,  publicly  declare  their  dissent  at  the 
time  of  publication,  then  the  bamis  will  be  void. 

Licences  shall  be  granted'  to  solemnize  marriages  in  the 
church  or  chapel  of  the  parish  or  chapeliy  only,  within 
which  the  usual  place  of  aoode  of  one  of  the  parties  shall 
have  been  for  four  weeks  before  the  marriage;  or  where 
both  or  either  of  the  parties  dwell  in  an  extra-parochial 
place,  then  in  the  church  or  chapel  of  the  adjoining  parish 
or  chapelry  (10).     N.  Parishes,  having  no  parish  church  or 

t  K.  2.  Z  S.  3. 

u  R.  y.   BilliD^liant,  3  Maule  y  S.  4. 

and  Selwyu,  2S0. 


(10)  Notwithstanding  the  provisions  in  the  2d  section,  and  in  this 
section,  as  to  the  residence  of  the  parties,  it  is  to  be  observed,  that 
after  the  solemnization  of  any  marriage,  either  by  banns  or  licence, 
it  is  not  necessary,  in  support  of  such  marriage,  to  give  any  proof 
of  the  residence  of  the  parties ;  nor  is  evidence  to  the  contrary  ad- 
missible.    See  the  10th  section  of  tliis  statute. 
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chapel*,  or  none  where  divine  service  is  usually  <^elebrated 
eveiy  Sunday,  are  deemed  extra-parochial. 

The  archbishop  of  Canterbury's  right  of  granting*  special 
licences  to  marry  at  any  convenient  time  or  place  is  expressly 
reserved  to  him. 

Persons  convicted  of  solemnizing  matrimony**  in  any  other 
place  than  a  church  or  public  chapel,  where  banns  have 
been  usually  published  (11),  except  by  special  licence,  or  of 
solemnizing  matrimony  without  publication  of  banns,  ex- 
cept by  licence  from  persons  duly  authorised  to  grant  the 
same,  are  to  be  deemea  guilty  of  felony,  and  shall  be  trans- 
ported for  14  years;  the  prosecution  for  such  felony  hav- 
ing been  commenced  witnin  three  years  after  the  offence 
committed;  and  all  marriages  solemnized  after  'ibth  ]\^arch, 
1754,  in  any  other  place  than  a  churchy  or  such  public  cha* 
pel,  unless  by  special  licence^  or  solemnized  without  publica-^ 
tion  of  banns  or  licence  from  a  person  duly  authorized  to 
grant  the  same,  shall  be  void. 

After  the  solemnization*'  of  any  marriage  by  banns,  it 
shall  not  be  necessary,  in  support  of  such  marriage,  to  give 
any  proof  of  the  actual  dwelling  of  the  parties-  in  the  re- 
spective parishes  wherein  the  banns  were  published;  or 
where  the  marriage  is  by  licence,  it  shall  not  be  necessary 
to  give  any  proof  that  the  usual  place  of  abode  of  one  of 
the  parties,  for  the  space  of  four  weeks,  was  in  the  parish 
where  the  marriage  was  solemnized;  nor  shall  any  evidence 
in  either  of  the  said  cases,  be  received  to  prove  the  contrary 
in  any  suit  touching  the  validity  of  such  marriage. 

•^Alt  marriages  solemnized*  by  licence,  where  either  of 
the  parties,  not  being  a  widower  or  widow,  is  under  the  age 
of  21  years,  without  the  consent  of  the  father  of  such  of  the 
parties  so  under  age  (if  then  living)  first  had,  or  if  dead,  of 
the  guardian  of  Uie  person  of  the  party  so  under  age,  law- 
fully appointed,  or  one  of  them:  and  if  there  be  no  such 
guardian,  then  of  the  mother  (if  living  and  unmarried);  or  if 
there  be  no  mother  living  and  unmarried,  then  of  a  guardian 
of  the  person  appointed  by  the  Court  of  Chancery,  shall  be 
void." 

An  illegitimate  child  has  been  holden  to  be  within  the 

s  S.  6.  ft  S.  5.  b  S.  8.  c  S.  10.  d  S.  11. 


(II)  See  note  9. 
Ca 
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meaning  of  this  clause  (R.  v.  Hodnett,  1  T.  R.  96.)  Whether 
the  consent  of  the  putative  father,  or  of  the  natural  mother 
be  sufficient  to  give  validity  to  the  marria^  of  such  child, 
appears  to  have  been  a  vexata  qtoBstio.  In  R.  v.  Edmonton, 
ft.  R.  E.  24  G.  3.  2  Bott  76,  pi.  114,  and  cited  in  1  T.  R.  97, 
it  was  holden,  that  the  consent  of  the  putative  father  was 
sufficient;  but  in  Homer  v.  Lydiard,  and  Daniel  v.  Cooke, 
Sir  William  Scott  was  of  opmion,  that  the  consent  could 
only  be  given  by  a  guardian  appointed  by  the  Court  of  Chan- 
cery. The  same  question  was  submitted  to  the  considera- 
tion of  the  Court  of  King's  Bench,  in  the  case  of  Priestly 
v.  Hughes,  sent  by  the  master  of  the  rolls.  After  the  case 
had  been  twice  argued,  three  judges,  viz.  Lord  EUenbo- 
rough,  C.  J.  Le  Blanc,  and  Bayley,  Js.  certified*,  that  they 
were  of  opinion,  that  all  marriages,  whether  of  legitimate 
or  illegitimate  persons,  are  within  the  general  provision  of 
this  statute,  and  that  the  consent  of  the  natural  mother  is 
not  a  sufficient  consent  within  the  preceding  section.  Grose 
J.  certified,  that  it  seemed  to  him  from  the  words  of  the  11th 
section,  that  the  legislature  had  in  their  contemplation  such 
legitimate  children  who  had,  or  might  have,  either  parents 
to  consent  to  the  marriage  of  such  children,  or  guardians 
whom  the  legislature  intended  to  substitute  for  such  parents, 
undef  different  circumstances;  and  that  they  had  not  in 
their  contemplation  to  provide  for  the  marriages  of  illegiti- 
mate children,  whose  parents  could  not  legally  forbid  the 
banns,  if  they  were  to  be  married  by  banns^  and  who  could 
have  no  such  parents  as  are  intendea  to  be  described  in  the 
11th  section,  i.  e.  legitimate  parents,  if  they  were  to  be  mar- 
ried by  licence. 

The  12th  section,  contemplating  the  possibility  of  the 
guardian  or  mother  of  the  parties  being  non  compos  mentis, 
or  in  parts  beyond  the  seas,  or  that  they  may  be  induced 
unreasonably,  or  by  undue  motives,  to  abuse  the  trust  re- 
posed in  them,  enacts,  that  in  such  cases  the  party  desirous 
of  marrying  may  apply,  by  petition,  to  the  chancellor,  lord 
keeper,  or  lords  commissioners  of  the  great  seal,  who  may 
proceed  in  a  summary  way;  arid  if  the  marriage  proposed 
shall  appear  to  be  proper,  may  by  order  of  court,  declare 
the  same  to  be  so,  and  such  order  shall  be  as  good  as  if  the 
guardian  or  mother  of  the  party  petitioning  had  consented  to 
such  marriage. 

No  suit'  or  proceeding  shall  be  had  in  any  ecclesiastical 
court,  in  order  to  compel  a  celebration  of  any  marriage  in 

c  n  East,  20.  f  S.  13. 


ADULTERY.  21 

facie  ecclesia^  by  reason  of  any  contract  of  matrimony,  whe- 
ther per  verba  de  prcesenti,  or  per  verba  defuturo  (12). 

"  The  church*  and  chapel  wardens  of  every  parish  or  cha- 
peliy  shall  provide  proper  books,  in  which  all  marriages 
and  banns  of  marriages  respectively,  there  published  or  tso- 
lemnized,  shall  be  r^isteral  (every  page  of  which  is  to  be 
regularly  numbered  and  lined  at  proper  distances,  in  the 
manner  thererein  mentioned,)  and  shall  respectively  be  signed 
by  the  parson,  vicar,  minister,  or  curate,  qr  by  some  other 
person  m  his  presence,  and  by  his  direction;  and  all  such 
books  shall  belong  to  evefy  such  parish  or  chapel  and  be 
kept  for  public  use.*' 

In  order  to  preserve**  the  evidence  of  marriages,  and  to  ^ 
make  the  proof  thereof  more  certain  and  easy,  "all  mar- 
riages shall  be  solemnized  in  the  presence  of  two  or  more 
witnesses,  besides  the  minister;  ana  immediately  after  such 
celebration,  an  entry  thereof  shall  be  made  in  such  register, 
in  which  it  shall  be  expressed,  that  the  marriage  was  by 
banns  or  licence;  and  if  both  or  either  of  the  parties  mar- 
ried by  licence  be  under  age,  with  consent  of  the  parents  or 
guardians,  and  shall  be  signed  by  the  minister  with  his  pro- 
per addition,  and  also  by  the  parties  married,  and  attested 
by  such  two  witnesses, '  which  entiy  is  directed  to  be  in 
the  form,  or  to  the  effect  therein  set  forth.  N.  An  omission 
in  the  entry  will  not  affect  the  validity  of  the  marriage,  R, 
V.  St  Devereux,  Burr.  Set.  Cases,  506. 1  Bl.  R.  367.  S.  C 

Persons  convicted*  of  knowingly  and  wilfully  inserting  a 
false  entry  in  the  register  of  any  thing  relating  to  any  mar- 
riage, with  intent  to  elude  the  force  of  the  act,  or  of  falsely 
making,  altering,  forging,  or  counterfeiting,  or  of  assisting 
in  falsely  making,  &c.  such  entry,  or  of  falsely  making,  &c, 
any  licence,  or  of  publishing  as  true  any  false,  Ape.  register 
or  copy  thereof,  or  any  false,  &c.  licence,  knowing  such  re- 
gister or  licence  to  be  false,  &c..or  of  wilfully  destroying 
any  register  of  marriages,  or  any  part  thereof,  with  intent 
to  avoid  any  marriage,  or  to  subject  any  person  to  the  pe-^ 
nalties  of  this  act,  shall  be  guilty  of  felony  witliout  benefit 
of  clergy  (13). 

%  S.  14.  b  S.  15.  i  S.  l6. 


(12)  See  the  common  law  on  this  point,  ante  p.  15. 

(13)  See  farther  provisions  as  to  registers  of  marriages^  &c.  £2 
G.  3.  c.  146. — But  this  act  is  not  to  repeal  any  of  the  provisions  iQ 
the  marriage  act.    See  the  last  clause,  s.  ^0. 
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Lastly,  it  is  provided,  that  this  act  shall  not  extend  to 
any  of  the  mamages  of  any  of  the  royal  family;  or  to  Scot- 
land (14),  or  to  marriages  among  Quakers  or  Jews  (15)» 
where  both  the  parties  are  Quakers  or  Jews  (16),  or  to  mar- 
riages beyond  the  seas  (17). 


(14)  Scotland  being  excepted,  the  intention  of  the  statute,  so  far 
as  it  provided  for  anhulling  the  marriages  of  minors  without  the 
consent  of  parents  or  guardians,  has  been  frequently  evaded. by  go^ 
ing  into  Scotland  to  be  married  there,  and  returning  into  England 
immediately  afterwards.  The  validity  of  these  Scotch  marriages 
appears  to  have  been  established  by  a  decision  of  the  Court  of 
Arches,  which  was  afterwards  confirmed  in  the  Court  of  Delegates. 
See  Hargrave*s  note  to  Co.  Litt  79*  b.  n.  (1.) 

(15)  It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not  suffi- 
cient to  produce  witnesses  who  were  present  at  the  ceremony  in 
the  synagogue ;  because  that  is  merely  a  ratification  of  a  previous 
ivritten  contract— such  contract,  therefore*  must  be  adduced  and 
proved.  Horn  v.  Noel,  1  Camp.  N.  P.  C.  6l.  A  Jewess  may  give 
parol  evidence  of  her  own  divorce  in  a  foreign  country  according  to 
the  ceremony  and  custom  of  the  Jews  there.  Ganer  v.  Lady 
Lanesborough,  Peake'sN.  P.  C.  I?. Lord  Kenyon  C.  J. 

(16)  It  will  be  observed,  that  Anabaptists  are  not  excepted.  A 
case  occurred  before  this  act  took  efiect,  where  the  plaintiff,  in  an 
action  for  adultery,  was  an  Anabaptist.  Denison  J.  held,  that  as 
this  is  an  action  against  a  wrong  doer,  and  not  a  claim  of  right,  it 
was  sufficient  to  prove  the  marriage  according  to  the  plaintiff's  form 
of  religion.  Woolston  v.  Scott,  Norfolk  Lent  Ass.  1753,  coram 
Denison,  J.  '  Verdict  for  the  plaintiff — Damages  SOO/.  Bull.  N.P. 

(17)  A  soldier  on  service  with  the  British  army  in  St«  Domiugo» 
In  1796,  being  desirous  of  marriage  with  the  widow  of  another  soU 
dier,  who  had  died  there  in  the  service,  and  both  parties  being 
desirous  of  celebrating  their  marriage  with  efl'ect,  they  went  to  a 
chapel  in  a  town  where  they  were,  and  there  the  ceremony  was 
performed  by  a  person  appearing  there  as  a  priest,  and  officiating 
as  such;  the  service  being  in  French,  but  interpreted  into  English 
by  one  who  officiated  as  clerk;  and  which  the  woman  understood 
at  the  time  to  be  the  marriage  service  of  the  Church  of  England, 
After  this  they  cohabited  together  as  man  and  wife  for  11  ^^ears, 
until  the  death  of  the  husband.  On  a  question  as  to  the  settle<p> 
ment  of  the  woman,  a  doubt  was  raised  whether  the  marriage  was 
valid.  The  Court  of  B.  R.  were  clearly  of  opinion,  that  it  was 
a  valid  marriage,  whether  it  was  to  be  considered  as  a  marriage 
celebrated  in  a  place  where  the  law.  of  England  prevailed,  or  as  a 
m^arriage  according  to  the  law  of  St«  Domingo^  whatever  that 
might  bCf    Upon  the  fprmer  ground^  inasmuch  as  there  wlis  n 
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Having  thus  detailed  the  several  provisions  of  this  most 
important  statute,  I  shall  resume  the  subject  under  discus- 
sion, namely,  the  evidence  necessary  to  support  the  action 
for  adultery. 

In  cases  where  the  marriage  is  to  be  proved  by  the  pro- 
duction of  the  register,  or  an  examined  copy,  proof  must 
also  be  adduced,  if  required,  of  the  identity  of  the  parties. 
In  the  case  of  Birt  v.  Barlow,  Doug.  170.  where  a  copy  of 
the  register  was  proved  as  evidence  of  the  marriage.  Black- 
stone  J.  was  of  opinion,  that  the  plaintift'  ought  to  go  fur- 
ther, and  prove  the  identity  of  the  parties,  and  that  such 
identity  must  be  proved  by  the  minister,  or  one  of  the  sub- 
scribing witnesses  to  the  register,  unless  their  not  being 
produced  was  accounted  for  in  the  same  manner  as  was  re- 
quired in  the  case  of  subscribing  witnesses  to  a  deed;  and, 
for  want  of  this  proof,  the  plaintiff  was  nonsuited.  The 
Court  of  King's  Bench  set  aside  the  nonsuit,  admitting, 
however,  that  the  copy  of  the  register  was  not  sufficient  to 
prove  the  identity,  but  conceiving  that  in  tliis  case  the  mi- 
nister and  subscribing  witnesses  were  not  the  only  compe- 
tent witnesses  to  prove  the  identity.  And  BuUer  J.  ob- 
served, that  it  was  not  necessaiy  to  produce  the  original  re- 
gister, and  that  it  was  only  where  that  was  required,  that 
subscribing  witnesses  must  be  called;  that  in  this  case  the 
wife's  maiden  name  was  Harriot  Champneys;  and  suppos- 
ing a  maid  servant  had  proved,  that  she  always  went  by  that 
name  till  the  day  of  the  marriage;  that  she  went  out  that 
day,  and  on  her  return  and  ever  since  had  been  called.  Mrs, 
Birt,  that  would  have  been  evidence  of  the  identity. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage, 
either  before  the  marriage  act  or  since.     So  ruled  by  Ken- 


contract  per  verba  de  prasentiy  which  contracts  were  binding  on 
the  parties  before  the  marriage  act  (which  statute  did  not  affect 
the  present  case,  thid  being  a  marriage  beyond  the  seas,  and  con- 
sequently within  the  exception),  and  because  the  marriage  was  ce- 
lebrated by  a  person  who  publicly  assumed  the  office  of  u  priest,  and 
appeared  habited  as  such.  Upon  the  latter  ground,  because  upon 
the  facts  stated,  every  presumption  must  be  made  in  favour  of  its 
validity,  according  to  the  law  of  the  country  where  it  was  cele- 
brated, the  marriage  ceremony  having  been  performed  there  in  a 
proper  place,  \ind  by  a  person  crfficiating  as  one  competent  to  per- 
form that  function,  and  more  especially  as  it  had  been  followed  by 
a  cohabitation  between  the  parties  as  man  and  wife  for  1 1  years.. 
R.  ▼.  the  inhabitants  of  Brampton^  10  East,  282, 
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yon  C,  J.  in  Reed  v.  Passer,  Peake's  N.  P.  C.  231  •  1  Esp. 
N.  P.  C.  213.  S.  C.  S.  P.  per  de  Grey,  C.  J.  in  Howard  y. 
Burtonwood,  Middlesex  Sittings  after  Trin.  Term^  16  G.  3. 
and  previously  by  Lord  Hardwicke,  and  since  by  Le 
Blanc,  J.  in  Cooke  v.  Lloyd,  Salop,  Summer  Assizes,  1803, 
Peake's  Evidence,  Append,  xxxvi.  But  in  Doe  dem.  Pas- 
singham  v.  Lloyd,  Salop.  Summer  Assizes,  1794,  Heath,  J. 
admitted  these  books  in  evidence.  See  further  on  the  sub- 
ject of  these  books,  Lloyd  v.  Passingham,  16  Vesey,  59. 

The  confession  of  the  wife  is  not  evidence  against  the  de- 
fendant; but  conversations  between  her  and  the  defendant 
may  be  given  in  evidence*.  So  letters  written  to  her  by 
the  defendant  are  evidence  against  him;  but  the  wife's 
letters  to  the  defendant  are  not  evidence /c^r  him. 

In  a  modern  case,  where  the  plaintiff  and  his  wife  were 
servants',  and  necessarily  living  apart  in  different  families. 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  letters  written  by 
the  wife  to  the  husband,  before  any  suspicion  of  the  adul- 
tery, might  be  read  as  evidence  of  the  connubial  affection 
which  subsisted  between  the  plaintiff  and  his  wife,  observ- 
ing, at  the  same  time,  that,  before  he  admitted  the  letters 
to  be  read,  he  should  require  strict  proof  when,  and  under 
what  circumstances  they  were  written,  in  order  to  shew 
that  at  this  time  there  was  not  any  suspicion  of  misconduct 
in  the  wife. 

In  Hoare  v.  Allen",  a  witness  was  called  by  the  husband 
to  prove  the  representation  made  by  the  wife  to  him  of 
the  place  to-  which  she  was  going  previously  to  her  elope- 
ment, in  order  to  remove  all  suspicion  of  connivance  on  the 
part  of  the  husband.  The  Court  of  King's  Bench  were  of 
opinion,  that  this  evidence  being  part  of  me  res  gesUe,  was 
therefore  admissible. 

,k  Biker  ▼.  Morley,  M.D.  London  Sit-  1  Edwftrdt  ▼.  Crock,  4  £sp.  N.  P.  C. 

tiofpi,  30  June,  1741, Lee Ch.  J.  spe-  39.  Keoyon,  C.  J. 

cial  jury.     Verdict  for  dcfeudant.  m  Hoarev.Alleo,  a^p.TC.  P.  C.976. 
9all.  N.P.  28.  S.C. 
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IV.  (y  the  Damages. 

The  damages  given  by  the  jury  in  this  action  are,  in  ge« 
neraly  proportioned  to  the  degree  of  the  injuiy.  Circum- 
stances of  aggravation  of  the  injury,  and  which  may  there^ 
fore  operate  as  an  inducement  with  the  jury  to  give  large 
damages,  are,  the  plaintiff's  having  lived  happily  with  his 
wife  before  her  connection  with  the  defendant",  the  unble- 
mished character,  and  antecedent  virtuous  behaviour  of  the 
wife,  a  provision  having  been  made  for  the  children  of  the 
marriage  by  settlement  or  otherwise,  and  other  similar  to- 
pics which  the  extraordinary  circumstances  of  the  indivi- 
dual case  may  furnish.  Proof  is  frequently  adduced  of  the 
defendant  being  a  man  of  fortune,  by  calling  his  banker,  or 
producing  a  settlement,  under  which  he  may  be  entitled  to 
any  estate,  real  or  personal. 

Circumstances  of  extenuation,  on  the  part  of  the  defend- 
ant, and  which  may  tend  to  the  mitigation  or  diminuticm 
of  the  damages  are,  the  plaintiff's  ill  usage,  or  unkind  treat- 
ment of  his  wife,  evidence  of  his  intolerable  ill  temper,  of 
his  having  turned  his  wife  out  of  his  house*,  and  refused 
to  maintain  her,  &c.  previously  to  the  adulterous  inter- 
course; gross  negligence  or  inattention  of  the  plaintiff  to, 
his  wife's  conduct,  with  respect  to  the  defendants,  the  wan- 
ton manners  of  the  wife,  or  first  advances  made  by  her  to 
the  defendants,  a  prior  elopement  of  the  wife  and  aaulterous 
intercourse  with  another  person,  or  having  had  a  bastard  be- 
fore marriage';  because  by  bringing  the  action  the  husband 
puts  the  general  behaviour  of  the  wife  in  issue.  So  letters 
written  by  the  wife  to  the  defendant,  before  his  connection  with 
her,  soliciting  a  criminal  intercourse*,  &c.  may  be  riven  in 
evidence.  But  the  defendant  will  not  be  permitted  to 
prove  acts  of  niisconduct  of  the  wife  subsequent  to  the  com- 
mission of  the  act  complained  of  in  the  action'. 

Although  the  damages  recovered  are  under  forty  shil- 
lings, yet  the  plaintiff  shall  be  entitled  to  full  costs" ;  this 

Q  BuU.  N.  p.  97.  per  Willet,  C.  J.  Gilb.  EVid.  lis. 

o  Ball.  N.  P.  97.  Ed.  1761.  Bull.  N.  P.  996.  S.  C 

p  Per  Bull.  J.  in  Daberley  ▼.  Gun-  f  Per  Lord  Kenyon,  C.  J.  Eliam  r. 

niog,  4  T.  R.  6S7*  Fftwcett,  2  Eip.  N.  P.  C.  569. 

q  Per  Lord  ElleoborouKh,  C.J.  10  Gar-  t  Per  Lord  Keoyou,  C.J.  S.  C. 

diner  v.Vadu,  March  2, 1805,  Lon-  u  Batcbelor   ▼.    Big|^,    t    Will.  319. 

don  Sitttnga.  9  Bl.  R.  964.  S.  C. 
r  RobcrU  r.  llalftoii,  Hereford,  1745, 


26  ADULTERY. 

action  not  being  within  the  statute  22  and  23  Car.  2.  c.  A 

(18)- 

It  has  been  supposed,  that  in  this  action  a  new  trial  can- 
not be  granted  for  excessive  damages* ;  but  in  the  case  of 
Chambers  v.  Caulfield,  6  East,  266,  Lord  EUenborough, 
e,  J.  delivering  the  opinion  of  the  court  said,  that  if  it  ap- 
peared to  them,  from  the  amount  of  the  damages  given,  as 
compared  with  the  facts  of  the  case  laid  before  the  jury, 
that  the  jury  must  have  acted  under  the  influence,  either  of 
undue  motives,  or  some  gross  error  or  misconception  on 
the  subject,  the  court  would  think  it  their  duty  to  submit 
the  question  to  the  consideration  of  a  secondjury, 

X  See  Wilford  v.  Berkeley,  i  Burr.  609.  Duberley  v.  Gunning,  4  T.  R.  651. 


(18)  See  this  statute,  in  the  following  chapter. 
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CHAP.  III. 


OF  ASSAULT  AND  6ATTERY. 

I.  Of  the  Nature  of  an  Assault  and  Battery,  and  in 
what  Cases  an  Action  for  an  Assault  and  Bat- 
tery may  be  maintained. 

ir.  Of  the  Declaration. 

III.  Of  the  Pleadings. 

IV.  Of  the  Verdict  and  Judgment. 
V.  Of  the  Costs. 


I.  Of  the  Nature  of  an  Assault  and  Battery,  and  in 
what  Cases  an  Action  for  an  Assault  and  Bat*- 
tery  may  he  maintained. 

An  assault  is  an  attempt,  with  force  or  violence,  to  do  a 
corporal  injury  to  another,  as  by  holding  up  a  fist  in  a  me- 
nacing mariner*;  striking  at  another  with  a  cane  or  stick, 
though  the  party  striking  misses  his  aim;  drawing  a  sword 
or  bayonet;  throwing  a  bottle  or  glass  with  intent  to  wound 
or  strike;  presenting  a  gun  at  a  person  who  is  within  the 
distance  to  which  the  gun  will  cany;  pointing  a  pitchfork 
at  a  person  who  is  within  reach**;  or  by  any  other  similar  act, 
accompanied  with  such  circumstances  as  denote  at  the  time 
an  intention  (1),  (coupled  with  a  present  ability)  of  using 

a  FincVii  Lav,  B.  3.  e.g.  i  Hawk,     b  Genner  v.  Sparks,  6  Mod.  173,  4.  and 
P.  C.  c.  6s.  «.  I.  Salk.79. 


(1)  Whether  the  act  shall  amount  to  an  assault,  must  in  every 
case  be  collected  from  the  intention.  Trespass  for  assault:  Plea^ 
Mn  assault  demesne.  Replication,  de  injurid  sud  proprid.  The 
defendant  and  another  person  were  fighting,  and  the  plaintiff  came 
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actual  violence  against  the  person  of  another.  For  an  as- 
sault,  which  is  considered  as  an.  inchoate  violence,  the  law 
has  provided  a  remedy  by  an  action  of  trespass  vi  et  armis^ 
at  the  suit  of  the  injured  party,  for  the  recovery  of  damages, 
commensurate  to  the  injury  sustained  (2). 

A  battery^  which  always  includes  an  assault',  is  an  injury 
inflicted  on  the  person  by  beating,  either  with  the  hand  or 
an  instrument  The  form  of  action  prescribed  by  law,  in  the 
case  of  battery,  is  the  same  as  that  m  assault,  vfz.  an  action 
of  trespass  vi  et  armis.  In  order  to  maintain  this  action,  it 
is  immaterial,  whether  the  act  of  the  defendant  be  wilful  or 
not  (3)«  Hence  this  action  lies  against  a  soldier  who  hurts 
one  of  his  comrades  while  they  are  exercising,  unless  the 
defendant  can  shew  such  circumstances  as  will  make  it  ap- 
pear to  the  court,  that  the  injuiy  done  to  the  plaintiff  was 
mevitable',  and  that  the  defendant  was  not  chai^geable  with 
any  negligence:  the  merely  pleading  that  the  defendant 
committed  the  injury  casualiter  et  per  infortunium  et  contra 
voluntatem  suam  is  not  sufficient,  for  no  man  shall  be  ex- 
cused of  a  trespass,  unless  it  may  be  judged  utterly  without 
his  fault* 

The  defendant  was  uncocking  a  gun*,  and  the  plaintiff 

e  Termes  de  la  ley  Battery,  Com.  Dig.    d  Weaver  v.  Ward,  Hob.  134. 
Baltery.  e  Underwood  v.  Hewaoo,  Str.  596. 


and  took  hold  of  the  defendant  by  the  collar,  in  order  to  separate 
the  combatants,  whereupon  the  defendant  beat  the  plaintiff.  The 
plaintiff's  counsel  offering  to  enter  into  this  evidence^  it  was  ob- 
jected on  the  other  side,  that  the  plaintiff  ought  to  have  replied  this 
matter  speciallv ;  but  Legge,  Baron,  over-ruled  the  objection,  ob- 
serving, that  the  evidence  was  not  offered  by  way  of  justification, 
but  for  the  purpose  of  shewing  that  there  was  not  any  assault,  for 
it  was  the  quo  otitmo  which  constituted  an  assault,  which  was  mat* 
ter  to  be  lefl  to  a  jury«— Griffin  ▼•  Parsons,  Gloucester  Lent  As- 
sizes, 1754.  MSS. 

(9)  For  the  law  relating  to  indictments  for  assault  and  battery, 
see  Ist  Hawk.  P.  C.  ch.  69.  s.  1.  2.  1st  East's  P.  C.  ch.  8.  s.  1.  It 
must  be  observed,  that  the  party  injured  may  proceed  against  the 
defendant  by  action  and  indictment  for  the  same  assault,  and  the 
court,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff 
to  make  his  election,  to  pursue  either  the  one  or  the  other ;  for  the 
tine  to  the  king,  upon  the  criminal  prosecution,  and  the  damages  to 
the  party,  in  the  civil  action,  are  perfectly  distinct  in  their  natures* 
•^Jones  V.  Clay,  1  Bos.  and  Pul.  igi. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done 
make  any  difference.   Per  Le  Blanc,  J.  3  East's  Rep.  602* 
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standing  to  see  it,  it  went  off,  and  wounded  him :  it  was  holden, 
that  the  plaintiii'  might  maintain  trespass. 

This  action  Ues  not  only  against  him  who  commits  the  inr 
Jury,  but  against  him  also  at  whose  command  it  is  done^: 
hence  if  A  command  B  to  beat  another  person,  and  B  does 
it  accordingly,  A  is  guilty  of  the  trespass  as  well  as  B,  Al- 
though the  plaintiff  declares  for  an  assault  and  battery,  yet 
he  may  recover  for  the  assault  only^,  * 

Although  a  plaintiff  has  been  indicted  for  a  felonious  as- 
sault, by  stabbing,  and  acquitted^  the  party  injured  may, 
notwithstanding,  sue  him  for  damages  in  a  civil  Action,  if 
there  has  not  been  any  collusion  in  procuring  the  acquittal^  ;- 
and  the  same  rule  holds  after  indictment  and  convictionK 


II.  0/ the  Declaration. 

This  is  a  transitory  action"^,  and  consequently  the  venue 
may  be  laid  in  any  county*,  except  where  it  is  otherwise 
directed  by  statute;  as,  where  the  action  is  brought  against 
justices  of  the  peace,  mayors,  or  bailiffs  of  cities,  or  towns- 
corporate,  head-boroughs,  port-reves,  constables,  tithing- 
men,  churchwardens,  overseers  of  the  poor,  &c.  or  other 
persons  acting  in  their  aid  and  assistance,  or  by  their  com- 
mand, for  any  thing  done  in  their  official  capacity;  in  these 
cases,  the  venue,  by  stat  21  Jac.1.  c.  12.  s.  5.  must  be  laid 
in  the  county  where  the  facts  were  committed;  otherwise 
the  jury,  who  try  the  cause,  shall  find  the  defendant  not 
guilty,  without  any  regard  to  any  evidence  given  by  the 
plaintiff  touching  the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  salutary,  they  have,  by  a  Tate  statute,  (42  G.  3.  c.  85. 
8.  6.)  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody ; 
provided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 

f  1  Roll.  Abrid.  555.  (V)  pi.  2.  i  Adm.  per  Cur.  S.  C. 

%  Lib.  Asi.  Anno  99.  fol.  99.  pi.  60.  k  Lift.  Sect.  485. 

Bro.  Trwpass,  pi.  40.  I  Corbett  v.  Barnes,  Cro.  Car.  444. 
b  Crosby  ▼.  Leng,  12  East,  wg. 
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in  Westminster,  or  in  any  county  where  the  defendant  shall 
reside. 

Actions  brought  against  any  persons  for  any  thing  done 
by  any  officer  of  the  excise"*  or  customs",  or  others  acting 
in  their  aid,  in  execution,  or  by  reason  of  their  office,  must 
be  laid  and  tried  in  the  county  where  the  facts  were  com- 
mitted. 

The  day  is  not  material**,  neither  is  the  defendant  obliged 
to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.  Proof  of  the  trespass  at  any  time  before  the 
commencement  of  the  action  is  sufficient 

An  assault,  being  one  entire  individual  act,  cannot  be 
committed  at  different  times,  and  consequently  ought  not 
to  be  stated  in  the  declaration  to  have  been  so  committed. 

In  trespass  and  assault,  it  was  alleged  in  the  declaration^, 
that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 
bill,  made  an  assault  on  the  plaintiff';  the  declaration  was 
holden  bad  on  special  demurrer.  But  ^where  the  declara- 
tion stated  that  the  defendant  assaulted  the  plaintiff  on  di- 
vers days  and  times'*,  it  was  adjudged  good  ^n  special  de- 
murrer (4). 

The  declaration  ought  to  allege  the  fact  to  have  been 
committed  vi  et  armis^  and  contra  pacem.  Doubts  seem 
to  have  been  entertained,  whether  the  omission  of  these 
words  was  matter  of  form  or  substance,  at  the  common 
law.  But  now,  by  stat.  16  and  17  Car.  2.  c.  8.  s.  1.  the  omis- 
sion is  aided  after  verdict;  and  b/stat  4  Ann.  c.  16.  s.  1.  it 
is  enacted,  that  no  exception  shall  be  taken  in  any  court  of 
record  of  the  omission  of  vi  et  arinis^  and  contra  pacem, 
except  the  same  shall  be  specially  shewn  for  cause  of  demurrer. 

m  23  Geo.  3. c.  70.  9  34.  395.  recoji^nisiD^  Micbell  ▼.  Neale, 

ti  24  Geo.  3.  C.  47.  s.  35.  Cowp.  828. 

o  Litt.  Sect.  485.     1  Inst.  383.  u.  q  Burgess  t.  Freelore,  C.  B.  3  Bos. 

p  English  y.  Purser,  B.  R.6  East's  R.  &  Put.  435. 


(4)  From  the  report  of  this  case  of  Burgess  v.  Freelove,  it  ap- 
ptflirs  that  the  Court  of  Common  Pleas  did  not  consider  Michell 
V,  Neale,  Cowp.  828,  as  a  sound  authority.  But  Lord  Ellenbo- 
rough,  C.  J.  in  English  v.  Purser,  took  a  distinction  between  the 
words  "  made  an  assault"  in  Michell  v.  Neale,  and  the  word  "  as- 
saulted" in  Burgess  V.  Freelove,  on  the  ground  that  the  latter  might 
mean  that  the  defendant  committed  so  many  different  assaults  on 
the  different  days,  admitting  however  that  the  distinction  was  very 
nice.  This  distinction  certainly  was  not  adverted  to  by  the  court 
in  Burgess  v.  Freelove. 
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The  declaration  ought  to  allege  the  commission  of  the 
fact  positively,  and  not  by  way  of  recital,  e.  g,  for  that  on 
such  a  day  the  defendant  made  an  assault  on  the  plaintiff, 
and  not  for  that  whereas^  &c.  Formerly  it  was  usual,  in  the 
Court  of  King's  Bench,  to  arrest  or  reverse'  judgments  for 
declaring  in  trespass  by  way  of  recital,  or,  as  it  was  then 
called,  the  pleadings  being  in  Latin,  with  a  quod  cum.  But 
now  the  court  will  permit  the  plaintiff  to  amend  the  decla- 
ration by  a  bill  filed  right,  the  time  of  filing  which  bill  the 
court  will  not  inquire  into*. 

In  Parker  v.  Tanswell,  B.  R.  M.  14  G,  3.  10  MS,  347, 
Serj.  Hill's  Coll.  in  Lincoln's  Inn  Library,  an  ajpendment  of 
this  kind  was  permitted  after  a  judgment  by  default,  the 
court  saying  that  they  hoped  the  objection  on  the  quod  cum 
would  now  be  at  rest 

In  proceedings  by  original,  where  the  writ  is  set  out  in 
the  declaration,  the  count  is  helped  as  to  this  defect,  and 
made  good  by  the  writ*. 

If  the  declaration  contains  only  one  count",  the  plaintiff, 
after  proving  one  assault,  caimot  wave  that,  and  proceed  to 
give  evidence  of  another. 


III.  Of  the  Pleadings. 

The  general  issue  to  an  action  of  assault  and  battery  is 
not  guilty,  which  constitutes  a  proper  issue,  in  case  the  de- 
fendant has  not  committed  the  injury  complained  of. 

By  Stat  7  Jac.  1.  q.  .5,  "In  any  action  upon  the  case,  tres- 
pass, battery,  or  false  imprisonment,  against  any  J.  P.  mayor, 
bailiff,  constable,  &c.  for  any  thing  done  by  virtue  of  their 
offices,  and  against  all  others  acting  in  their  aid  or  assistance, 
or  by  their  command  concerning  their  offices,  they  may 
pleadf  the  general  issue,  and  give  the  special  matter  in  evi- 
dence." 

The  preceding  statute  was  made  perpetual  by  stat  21  Jac. 
1.  c.  12.  and  extended  to  churchwardens,  overseers  of  the 
poor,  and  others  acting  in  their  aid  or  by  their  command. 

r  Brifrg  v.  Sheriff,  Cro.  EHz.  507  t  White  v,  Shaw,  s  Wils.  903.  ac|jud)(- 

■  Wilder  ▼.  Handy,  Str.  1  is  I .  Marshall         ed  on  special  demurrer. 
▼•  RiggSf  Str.  1  ]()5I.  u  Staiite  v.  Pricket,  i  C»mp.  N.P.  C. 

473. 
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Justification  in  Defence  of  Person. — If  the  plaintifT  wag 
the  aggressor^  and  the  injury  of  whjch  he  complains  was  oc- 
casioned by  his  own  assault  on  the  defendant,  so  that  the 
act  of  the  defendant  became  necessaiy  for  the  defence  of  his 
person,  the  action  cannot  be  maintained ',  because  the  law 
will  ])ennit  any  degree  of  violence  to  be  justified,  if  it  be  ne- 
cessary for  the  safety  of  the  person.  This  defence  or  justifi- 
cation, which  is  the  most  usual  in  this  action,  and  which  is 
technically  termed  son  assault  demesne^  must  be  pleaded 
specially  (5)^ 

In  like  manner  a  defendant  may  justify  an  assault  and  bat- 
tery in  the  defence  of  his  wife*  (6),  child  (7),  or  servant'  (8). 
So  a  wife  may  justify  in  defence  of  her  husband^  a  child  of 
a  parent,  and  a  servant  in  defence  of  the  person  of  his  mas- 
ter*. It  must  be  observed  that  where  a  servant  justifies  in 
defence  of  his  master,  it  ought  to  be  alleged  in  the  plea  that 
the  plaintiff  would  have  beat  the  master,  if  the  servant  had 
not  mterposed.  In  trespass**,  assault,  and  battery,  against  A 
and  B,  A  pleaded  son  assauit,  and  B  pleaded  that  he  was 
servant  to  A,  and  that  the  plaintiff  having  assaulted  his  mas- 
ter in  his  presence,  he  in  defence  of  his  master  struck  the 
plaintiff.  On  demurrer,  the  plea  was  holden  ill,  for  the  as- 
sault on  the  master  might  be  over,  and  the  servant  cannot 
strike  by  way  of  revenge,  but  in  order  to  prevent  an  injury; 
and  the  right  way  of  pleading  is,  that  the  plaintiff  would 
have  beat  the  master  if  ttie  servant  had  not  interposed,  prout 
€1  bene  licuit.    Judgment  for  the  plaintiff. 

Justification  in  Defence  of  Possession. — So  a  defendant 
may  justify  in  defence  of  his  possession^:  as  if  A  enter  the 
close  of  B  unlawfully,  B  havmg  first  requested  (9)   A  to 

X  Cockroft  V.  Smith,  Salk.  642.  c  fi  Rol.  Ab.  546.  (D)  pi.  3.  Adm.  per. 

y  1  lust.  SS2.  b  ^83.  a.  Cur.  in  Ld.  Ilaym.  69,  and  Salk.  4U7. 

z  <2Rol.Abr  546  (D)  pi.  l.Bro.Trei-  d   Barfoot  ▼.  Reynnldi  and  another, 

paM,  pi.  I9S.  Str  953. 

a  9  Rul.  Abr.  546.  (D)  pi.  2.  e  s  Rol.  Abr.  549. (G)  pi.  3. 
b  Leward  v.  Basely,  Ld.  Raym.  63. 


(5)  See  the  form,  Co.  Entr.  2d  ed.  644.  a* 

(6)  \Viiich*s  Ent  ed.  I68O.  p.  1 131. 
(7)-Clerk*s  Assi8taut,p.  90,91* 

(8)  In  Leeward  v.  Basily,  Salk.  407.  and  Ld.  Raymond,  63.  it 
^as  said  by  the  court,  that  a  master  could  not  justify  an  assault  in 
defence  of  his  servant,  because  the  master  might  hare  an  action  per 
quod  servitium  amisit ;  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(9)  Every  impositio  manuum  is  an  assault  and  battery,  *which 
cannot  be  iuttified  upon  account  of  breaking  the  close  in  law  with* 
out  a  previous  request.     Greeu  v.  Goddard,  Salk.  641. 
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defiart,  may,  on  his  refusal,  justify  laying  his  hand  on  A* 
in  order  to  remove  him'.  It  must  be  observed,  that  B^ 
ought  not  to  begin  with  striking,  or  ofi'ering  violence  to 
A*,  for  the  law,  in  the  iirst  instance,  merely  allows  B.  ia 
defence  of  his.  possession,  to  lay  his  hand  gently  on  A. 
Hence  a  charge  of  beating,  wounding,  and  knocicing  the 
party  down,  cannot  be  Justified  by  a  plea  of  mollUer  ma^ 
nas  imposuitK  If  indeed  A.  should  forcibly  resist  the  en- 
deavour to  remove  him,  it  will  then  be  lawful  to  oppose 
force  to  force,  and  any  degree  of  violence  which  may  be  ne- 
cessary in  self-defence  will  be  justifiable.  If  £he  entry  of 
the  close  be  forcible,  as  by  breaking  down  a  gate,  or  the  like» 
a  previous  request  is  unnecessary*;  for  acts  of  violence,  on 
the  part  of  the  trespasser,  may  be  instantly  opposed  by  such 
other  acts  of  violence,  on  the  part  of  the  owner,  as  may  be 
necessary  for  the  immediate  defence  of  his  possession; 

Trespass,  assault,  and  battery,  with  a  stick  ^:  the  defend* 
ant  pleaded  as  to  the  assault  and  battery,  that  he  was  pos- 
sessed of  a  close,  and  that  the  plaintifl*  with  force  and  arms^ 
and  with  a  strong  hand  as  much  as  in  him  lay,  did  attempt 
and  endeavour  forcibly  to  break  into  and  enter  the  said  close 
of  the  defendant,  whereupon  the  defendant  resisted  and  op- 
posed such  entrance,  and  defended  his  possession  as  it  was 
lawful  for  him  to  do,  and  that  if  any  injury  happened  to  the 
plaintiff,  it  was  in  defence  of  the  possession  of  the  close.  Re- 
plication, de  injuria  sua  propria  absque  tali  causa,  and  issue 
found  for  the  defendant  A  tnotion  was  made  to  enter  up 
judgment  for  the  plaintiff,  notwithstanding  the  justification 
in  the  said  plea,  which  was  found  for  the  defendant,  on  the 
ground  that  the  plea  could  not  be  supported,  on  the  autho-* 
rity  of  Jones  V.  Tresilian,  iMod.  36.  where  Twisden,  J.  said, 
"  you  cannot  justify  the  beating  of  a  man  in  defence  of  your 
possession,  but  vou  may  say  that  you  did  molliter  manus  im-- 
ponere"  &c.  'the  case  having  been  argued.  Lord  Kenyon, 
C.  J.  said,  that  the  plaintiff  could  not  succeed  in  his  appli- 
cation, unless  he  could  shew  that  the  words  molliter  manus 
impusuit  were  mere  technical  words ;  that  a  party  might  re- 
sist and  oppose  force  by  force,  in  defence  of  his  possession^ 
if  necessary :  if  the  resistance  were  excessive,  the  plaintiff 
mi^ht  shew  that  in  a  new  assignment  Lawrence  J.  said 
"  that  the  general  form  of  pleading  had  been  by  molliter  manu^ 
imposuit,  and  on  this  ground,  that  the  defendant  ought  not^ 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 

f  See  the  fonn,  9  Lutw.  1435.  i  Green  v  GoddaH,  Salk.  651. 

C  9  Iwt.  316.  k  Wearer  t.  Ba«b,  8  T.  R.  78* 

Ji  GreforyaiidWif«!V.Hni.8T.R.S99. 
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the  law  allows  him  either  in  defence  of  his  person  or  posses- 
sion to  lay  his  hand  on  the  plaintifl,  and  then  he  may  say,  if 
any  further  mischief  ensu^,  it  was  in  consequence  ot  th& 
plaintifi's  own  act;  so  that  the  batteiy  follows  from  the  re- 
sistance. But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gently 
lay  his  hands  on  the  plaintiif  in  the  first  instance;  and  if 
not,  this  plea  may  stand  consistently  with  the  authorities.*' 
Rule  discharged. 

In  framing  justifications  in  defence  of  possession,  it  is  not 
necessary  for  the  defendant  to  set  fortn  the  particulars  of 
his  title;  it  is  sufficient  to  state  that  defendant  was  pos- 
sessed, &c.  for  this  is  merely  an  inducement  and  conveyance 
to  the  substance  of  the  plea. 

Trespass  of  assault,  battery,  and  wounding.  The  defend- 
ant pleaded  to  the  wounding,  not  guilty',  and  to  the  assault 
and  battery,  that  he  was  possessed  of  an  house  in  such  a 
parish  for  years;  that  the  plaintiif  entered  his  house,  and 
would  have  thrust  him  out  of  possession  thereof,  where- 
upon he  vwlliter  manus  imposuit^  to  put  him  out,  and  the 
harm,  if  any  done,  was  in  defence  of  his  own  possession. 
On  demurrer,  it  was  contended,  that  the  defendant  ou^^ht  to 
have  set  forth  particularly  who  made  the  lease,  when  it  was 
made,  and  for  how  many  years;  but  the  court  held  the  plea 
good,  for  the  statement  of  the  possession  for  years,  was  only 
an  inducement  and  conveyance  to  the  justification,  the  suh^ 
stance  of  which  was,  that  he  offered  to  thrust  him  out  of 
the  possession  of  his  house,  and  that  the  title  or  interest  not 
coming  in  question,  it  was  not  necessaiy  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  made  by  the  de- 
fendant. 

ThjB  observations  which  have  been  made  in  respect  of  the 
defence  of  real  property,  apply  also  to  the  defence  of  per- 
sonal property,  for  the  protection  of  which  the  law  will  not 
permit  violence  to  be  offered  in  the  first  instance ;  and  al- 
though it  be  not  necessaiy  in  this  case  to  request  the  person 
who  has  taken  the  property  to  restore  it,  yet,  unless  such 
property  is  seized,  or  attempted  to  be  seiz^,  forcibly^  the 
owner  cannot  justify  any  thing  more  than  gently  laying  his 
hands  on  the  trespasser  in  order  to  recover  it. 

Justifications  hif  Officers  execvting  Process.^^ln  like  man- 
ner a  sheriff's  officer  cannot  justify  any  act  more  than  lay- 
ing his  hand  on  another  for  the  purpose  of  executing  legal 

I  SkeTili  V.  Avery,  Cro.  Cw.  WS. 
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process,  unless  acts  of  violence  become  necessary '  by  a 
resistance  on  the  part  of  the  person  apprehended,  or  an 
endeavour  to  rescue  himself*. 

,  A  battery  cannot  be  justified  by  shewing  an  arrest  mere- 
ly*, because  an  arrest  may  be  made  without  touching  the 
person,  as  if  a  bailiff  comes  into  a  room  where  th^  defendant 
is,  and  having  locked  the  door,  tells  him  that  he  is  arrested, 
that  is  an  arrest;  for  the  defendant  is  in  the  custody  of 
the  officer. 

It  has  been  doubted,  whether  a  defendant  can  justify  a 
battery  by  stating  thaft  he  gently  laid  his  hands  on  the  plain* 
tiff  in  order  to  arrest  him,  and  did  arrest  him.    But  this 
mode  of  pleading  was  adjudged  to  be  good,  in  Titley  v.  Fox- 
all,  Willes,  688.    And   in  Tottage  v.  Petty,   Ca.    Temp. 
Hardw.  and  MSS.  where  to  trespass  for  assault  and  battery, 
•the  defendant  as  to  the  assault  and  battery  pleaded,  that  the 
pfatintiff  entered  his  house  without  his  leave,  and  there  dis* 
turbed  him,  whereupon  the  defiendant  requested  the  plains 
tiff  to  quit  his  house,  and  because  the  plaintiff  would  not, 
the  defendant  gently  laid  his  hands  on  the  plaintiff  to  thrust 
him  out:  on  demurrer,  the  case  of  Williams  v*  Jones  was 
cited  as  an  authority  to  shew  that  this  plea  was  bad;  but 
Lord  Hardwicke,  C.  J.  said,  *4t  was  not  determined  by  us 
in  Williams  v.  Jones,  that  a  battery  could  not  be  justified 
by  a  moUiter  manus  imposuit,  but  that  it  could  not  be  jus-^ 
ttfied  by  merely  shewii^  an  arrest**    The  court  were  clearly 
of  opinioi^^that  the  plea  was  good,  and  gave  judgment  for 
the  defisndant  ( 10). 

n   Truscott  ▼.  Carpenter  and  Man,    n  Willianifv.  Jones,  Ca.  Temp.  Hard. 
Lord  Raym.  999.  Willianis  V.  Jonet,        998. 
Sir.  1049.  and  Ca.  Temp.  Hard,  998. 
more  /oily  reported. 

( lOj  See  an  excellent  note  on  this  subject,  and  on  the  manner  of 
pleading  justiB cations  of  this  kind  by  Serj.  Williams,  in  Green  v* 
Jones,  1  Saund.  "296.  "  An  officer  cannot  justify  more  than  the 
assault,  by  virtue  of  the  arrest,  without  shewing  that  the  plaintiff 
resisted  or  endeavoured  to  rescue  himself,  unless  it  be  by  way  of 
moUUnr  manus  imposuitf  and  in  that  manner  he  may  justify  the  beat» 
mg  without  shewing  any  resistance  or  attempt  to  rescue***  Bull.  N. 
P.  191  cites  Titley  v.  Fozall.  In  this  case,  however,  as  well  as  in 
the  case  of  a  plea  of  resistance,  or  an  attempt  to  rescue  it  is  com* 
petent  to  the  plaintiff  to  reply  an  unjustifiable  or  subsequent  bat* 
ter^,  as  suggested  by  Kin^smil,  J.  in  a  case  in  31  H.  7*  ^*  Que 
pfuis  eel  matter  de  ces  mains  le  defendant  batit  le  plaintiff."  See 
Mr.  Durnfbrd's  note  on  this  subject  in  his  valuable  edition  of 
Willes's  Reports,  p.  17.  n  [b.) 
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Regularly,  when  the  defendant  justifies  under  a  writ, 
warrant,  precept,  or  any  other  authority,  he  must  set  it 
forth  in  his  plea®, 

.  Other  Justifications. — ^The  law  looks  with  an  indulgent 
eye  on  such  acts  of  discipline  as  are  necessary  for  the  pre-* 
servation  of  social  order.  Hence  a  master  may  moderately 
correct  his  servant,  a  parent  chastise  his  child,  and  a  school- 
master his  scholar^  In  like  manner  an  officer  may  justify 
the  moderate  and  reasonable  correction  of  those  who  are  placed 
under  his  command,  if  they  disobey  his  orders. 

The  defendant  may  justify  even  a  maihem^,  if  done  by 
him  as  an  ofiicer  in  the  army  for  disobeying  orders ;  and  he 
may  give  in  evidence  the  sentence  of  the  council  at  war 
upon  a  petition  against  him  by  the  plaintiff;  and  if  by  the 
sentence  the  petition  is  dismissed, .  it  will  be  conclusive 
evidence  in  favour  of  the  defendant 

'  The  several  preceding  instances  of  justifications  must,  as 
has  been  observed  with  respect  to  the  justification  of  son 
.assault  demesne^  he  pleaded  specially'.  In  framing  these 
pleas  care  must  be  taken  that  the  battery  be  admitted  and 
confessed ;  otherwise,  on  demurrer,  the  plaintiff  will  be  en- 
titled to  judgment;  for  it  is  a  rule  of  pleading  that  the 
party  justifying  must  shew  and  admit  the  fact  The  fact 
admitted  must  also  amount  in  law  to  a  batteiy  by  the  de- 
fendant,  otherwise  it  will  not  be  tantamount  to  an  admis- 
sion, and  the  plea  will  be  bad,  as  being  in  violation  of  the 
"preceding  rule;  although  the  defendant  might  have  sue-* 
ceeded,  if  he  had  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position. 

Trespass,  assault,  and  battery.  The  defendant  pleaded 
that  he  was  riding  on  a  horse  in  the  king's  highway*,  and 
that  his  horse  being  frightened,  ran  iway  with  him,  and 
that  the  plaintifi*  was  desired  to  go  out  of  the  way,  and  did 
not,  and  the  horse  ran  upon  the  plaintiff  against  the  defen- 
dant's will.  On  demurrer  the  plaintiff  had  judgment,  be- 
cause the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amounted  to  a  battery  by  himself; 
•for  if  the  horse  ran  away  against  the  will  of  the  rider,  it 
could  not  be  said,  with  any  colour  of  reason,  to  be  a  batteiy 

o  1  Inst.  283.  a.   Mftttliewi  t.  Gary,  MS.  Gitb.  Ev.  37.  |Sd.  1761.   Ball. 

3  Mod.  137. 138.  C«rth.  73,  S.  C.  N.  P.  19.  S.  C. 

p  Ra«tars  Eutr.  6I8.  pi.  18.  Ed.  2nd.  r  1  Inst.  383.  b. 

q  l^neand  Dei^berfi^,  H.  ii.  W.  3.  per  b  GibbonB  ▼.  Pepper,  Salk.  637.  and 

^  Tnrby  C.  J.  London  SitUngi.    Salk.  Ld.  lUym.  38. 
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in  the  rider  (11);  it  was  admitted,  however,  by  the  court, 
that  if  the  defendant  had  pleaded  not  guilty,  this  matter 
might  have  acquitted  him  upon  evidence. 

Of  local  and  tranlsiiory  Justifications.'-^lf  the  cause  of  the 
Justification  be  local';  as  if  a  constable  of  a  town  in  another 
county  arrests  the  body  of  a  man  that  breaks  the  peace,  the 
constable  may  in  his  justification  traverse  the  county  in 
which  the  declaration  is  laid:  but  he  must  not  only  tra- 
verse that  but  all  other  places,  saving  in  the  town  whereof 
he  is  constable".  So  if  the  declaration  charge  the  defen- 
dant with  an  assault  and  battery  in  London,  if  the  defen- 
dant justify  in  defence  of  his  possession  at  Waltham  in 
Essex,  be  ought  to  traverse  eveiy  other  place  except  Wal- 
tham*. To  traverse  the  parish  and  not  the  cQunty  will  be 
bad  on  demurrer^ 

If  the  matter  of  the  justification  be  transitory,  it  ought  to 
follow  the  place  laid  in  the  declaration*. 

An  action  was  brought  for  a  battery  at  DV,  the  defen- 
dant justified  under  the  command  of  certain  bailitis  executing 
legal  process  at  S.  in  the  same  county.  The  plea  was 
holden  to  be  bad,  for  the  bailifis  have  authority  through- 
out the  whole  county,  the  cause  of  justification  was  not 
local,  so  that  the  defendant  ought  to  have  Justified  in  the 
same  place  in  which  the  plaintiff'  had  declared. 

A  batteiy  in  his  own  defence  is  not  local ^,  but  may  be  jus- 
tified in  eveiy  place;  consequently,  such  a  justification, 
according  to  the  preceding  rule,  must  follow  the  place  laid  in 
the  declaration. 

If  a  justification  be  at  the  same  time  and  place,  it  is  need- 
less to  aver,  that  it  is  the  same  trespass^ 

Where  the  defendant  pleads  a  local  justification',  the 
plaintiflT  may  vaiy  in  his  replication,  either  in  time  or  place, 
from  the  time  or  place  laid  m  the  declaration,  and.  it  will  not 
be  a  departure^ 

t  1  Inst.  989.  A.  b.  a  Brid|pvater  t.  Bytbwfty,  3  Lev.  1 13/ 

V  PcMock  ▼.  Peacock,  Cro.  Elii.  705.  b  Punet  ▼.  Hutcbiofi,  Cro.  Elis.  849. 

X  Bridgwater  ▼.  Bytbway,  3  Ler.  113.  c  Kiogand  ax.  T.PbippardyCartb.  98 1. 

y  JoboBOB  ▼.  Barton,  Cro.  £lii.  860.  d  Serle  r.  Darford,  Ld.  Raym.  190.  mad, 

s  1  last.  989.  a.  b.  Latw.  1435. 


(11)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  C,  A* 
is  the  trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and 
with  it  strikes  C,  A.  is  the  trespasser,  and  not  B.  Per  Cur.  Salkl 
036.  and  Ld.  Raym.  39. 
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To  an  fiction  for  an  assault  and  battery,  the  defendant 
may  plead,  not  guilty  within  four  years  next  after  the  cause 
of  action';  but  if  he  mistakes  the  limitation  oi  time,  and 
pleads,  not  guilty  within  six  years,  the  plea  will  be  bad  on 
demurrer^  From  a  recent  case  it  appears  that  this  demur- 
rer must  be  special*. 

Of  the  Replication.^-'The  usual  replication  to  the  preced- 
ing justifications  where  they  consist  merely  of  matter  of 
fact,  triable  by  the  country,  as  son  assault  demesne,  is,  that 
the  defendant  committed  the  trespasses  of  his  own  wrong, 
and  without  the  cau^  alleged  by  him  in  his  pl^  This  is 
termed  a  replication  de  injuria  su£  propria  absque  tali  causA, 

If  the  defendant  pleads  «ofi  assault  demesne^,  and  the  plain- 
tiff can  justify  it,  such  justification  ought  to  be  pleaded  spe- 
cially; for  it  cannot  be  given  in  evidence  under  the  general 
i^eplicatioQ  of  de  injuria  sud  propri4. 

On  the  general  replication  of  de  injuria  sua  propria  to  son 
assault  demesne^,  the  plaintiff  cannot  give  in  evidence  a  bat- 
tery at  a  day  and  place  different  from  that  laid  ia  the  de- 
claration. 

Hence  if  there  were  two  assaults,  one  of  which  the  de- 
fendant can  justify,  and  the  other  not*^,  the  plaintiff  must 
new  assign  the  assault  for  which  he  brought  his  action  (12), 
otherwise  the  defendant  will  be  entitled  to  a  verdict  on  his 
justification. 

.  Where  the  plaintiff  declares  of  a  single  act  of  assault  and 
battery',  to  which  the  defendant  pleads  son  assault  demesne, 
the  plaintiff  cannot  reply  de  injuria  sud  proprid,  and  also 

c  91  Jac.  1.  c.  )6. 8.  3.  i  Downs  v.  Skrynsher,  i  Brownl.  R. 

f  Blackmore  v.  Tidderly,  Salk.  493.  233. 

and  Lord  Raym.  lO^.  k  3  Roll.  Abr.  680.  (C)  pi.  3.  WaUby 

g  Macfadien  ▼.  OlWaiit,  6  Basra  R.  ▼.  Oakley,  London  SiUiogi  after  M. 

388.  T.  40  Geo.  3.  MSS.  S.  F.  per  Ken- 

li  King  and  nx.  t.  Phippard,  Cartb.  you,  C.  J. 

981.  1  Franks  v.  Morris,  lO  East,  81.  n. 


•^^ 


.  (12)  '*  If  there  were  two  batteries  on  one  day,  and  the  one  were 
on  the  plaintiff's  own  assault,  and  the  other  not,  if  the  defendant 
will  justify  one  de  son  assavlt  demesne,  the  plaintiff  ikiay  make  a  new 
assignment  of  the  other  battery,''  per  Cur.  in  Elwis  v.  Lombe, 
6  Mod.  ItO.  A  new  assignment,  however,  in  these  cases,  is  only  ne- 
cessary where  there  is  but  one  count  in  the  declaration ;  for  if  the 
declaration  contain  as  many  counts  as  there  were  assaults,  &c.  and 
some  of  them  cannot  be  justitied,  the  plaintiff  may  prove  thos^ 
Ifitb^ut  a  new  assignment.    BuU^  N.  P.  17. 
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new  assign  that  the  defendant  beat  the  plaintiff  in  a  more 
violent  manner  than  was  necessaiy  for  the  defence  of  him- 
self; because  such  replication  and  new  assignment  consti- 
tute in  effect  a  double  replication,  which  is  not  allowed  by 
the  rules  of  pleading. 


IV »0/  the  Verdict  and  Judgment. 

'  Damages  may  be  giyen  in  this  action  not  merely  for  the 
corporal  injury,  which  in  many  cases  may  be  very  small, 
but  also  for  the  degrading  insult  with  which  it  is  accom- 
panied. 

Against  joint  trespassers  there  can  be  but  one  satisfac- 
tion", and,  therefore,  if  they  are  sued  in  one  action,  although 
they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess  da- 
liiages  for  all;  and  if  all  the  issues  are  found  for  the  plaintiff, 
the  jurors  ought  not  to  sever  the  damages,  for,  if  they  do, 
the  verdict  will  be  vicious  (13).  And  if,  in  such  case,  judg- 
ment be  entered  for  the  separate  damages,  such  hidgment 
will  be  erroneous*.  But,  before  judgment,  the  detect  of  the 
verdict  may  be  cured,  by  the  entry  of  a  nolle  prosequi 
against  all  the  defendants,  except  one,  and  taking  judgment 
against  that  one  only^ 

So  if  joint  defendants  suiTer  Judgment  by  default,  and 
the  plaintiff  execute  separate  writs  of  inquiry  against  them, 
whereupon  several  damages  are  given,  it  is  irregular;  and 
if  final  judgment  be  entered  for  those  damages,  such  judg- 
ment will  be  erroneous ^    But,  before  final  judgment,  the 

m  Hob.  66.  Heydon*8  cmc,  5th  Resol.    o  Rodney  t.  Strode,  Cartb.  19. 

11  Rep.  7.  p  Mitchell  v.  Milbank,  6  T.  H.  199. 

B  Crane  ▼.  HamnienitODe,  Cro.  J«c. 

113.  HUIt.  Goodchild,  5  Burr.  9791. 


(13)  On  the  trial  of  an  action  against  two  defendants  A.  and  B* 
it  was  proved  that  the  assault  by  A.  was  more  violent  than  that  by 
B.  Lord  Ellenborongh  C.  J.  told  the  jury  that  the  daniap;e$  could 
not  be  severed,  so  as  to  give  more  damages  against  A.  than  again^V 
B*  but  that  they  might  give  their  verdict  against  both,  to  the 
amount  which  they  thought  the  most  cmlpable  ought  to  pay.  Browc 
V.  Allen  and  Oliver,  4  £sp.  N.  P.  C.  158. 
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court  will  permit  the  plaintiiT,  in  order  to  cure  the  error,  to 
set  aside  his  own  proceedings,  upon  payment  of  costs,  and 
to  issue  a  new  writ  of  inquiry. 


V.  Of  the  Costs. 

By  Stat  22  and  23  Car.  2.  c.  9.  (14)  "  In  all  actions  of  as- 
♦*  sault  and  battery,  wherein  the  judge  at  the  trial  of  the 
**  cause  shall  not  certify  under  his  hand  upon  the  back  of 
'*  the  record,  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  the  plain- 
tiff, in  case  the  jury  shall  find  the  damages  to  be  under  the 
value  of  forty  shillings,  shall  not  recover  more  costs  than 
**  the  damages  so  found  shall  aniount  unto.** 

Upon  this  statute,  which  does  not  extend  to  writs  of  in- 
quiry^, it  must  be  observed,  that  a  certificate  of  an  assault 
onlv  is  not  sufficient  to  entitle  the  plaintiff  to  full  costs', 
and,  consequently,  although  an  admission  on  the  record  of 
a  batteiy,  by  ajustification  of  it,  will  supersede  the  necessity 
of  a  certificate',  yet  a  similar  admission  of  an  assault  only 
will  not*. 

An  injury  to  ^  personal  chattel,  although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the 
statute**;  but  this  rule  holds  only  where  such  injury  is  a  sub- 
stantive and  independent  injury,  and  stated  in  a  distinct  and 
independent  count;  for  wherein  trespass  for  an  assault  and 
batteiy*  and  tearing  plaintifl'^s  clothes,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  batteiy,  and  gave  less 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff 
was  not  entitled  to  any  more  costs  than  damages.  So  where 
in  an  action  of  assault,  and  for  tearing  the  plaintiff's  clothes, 
the  plaintiff  recovered  less  than  forty  ^hUlingsT,  ^ilthough 

q  Slieldoo  v.'  Ludgate,  C.B.T.  3.  Geo.  i .  v  M  ilbom ne  t.  Reade,  a  Wils.  322. 

Bull.  N.  P.  399.  X  Cotterill  ▼.  Tolly,  i  T.  R.  65S. 
^r  Smith  ▼.  Necsam,  3  her.  103.  Hanuoa  t.  Afhdead,  B.  R.  T.  97 

f  Smith  T.  Edff^  6 T.  R. 569.  Geo.  3.  Boll.  N. P.  399.  and  Sayer'a 

t  Page  Y-  Creed,  3  T.  R.  391      Bren-        Rep.  91. 

nan  ▼.  Redmond,  1  Tai^ntQn*s  R.  16.  y  Hears  ▼,  Greeo^way,  1  H.  Bl.  991. 


(14)  Extended  to  courts  of  Great  Sessions  for  Wales  and  Ches- 
ter, Court  of  Common  Pleas  for  county  palatine  of  Lanca3ter,  and 
Court  of  Pleas  for  county  palatine  of  Durham,  by  stat  1  i  and  \^ 
V^.  3.  c.  9. 


<C 
4C 
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the  declaration  charged  the  tearing  the  clothes  as  a  substan- 
tive fact,  yet  the  tearing  being  stated  in  the  same  count  with 
the  assault  and  battery*,  and  alleged  to  have  been  done  at 
ttke  same  time  and  place,  it  was  hoiden  that  the  plaintiff  was 
not  entitled  to  any  more  costs  than  damages;  tor  the  court 
will  construe  the  declaration  so  as  to  accomplish  the  object 
of  the  statute,  and  after  a  general  verdict,  it  will  be  intended 
that  the  tearing  was  ^una  to  be  part  of  the  same  act,  and  a 
consequence  of  the  battery. 

By  Stat  8  and  9  W.  3.  c.  11.  s.  1.  •*  Where  several  persons 
**  are  made  defendants  to  any  action  or  plaint  of  trespass  (15), 
**  assault,  or  false  imprisonment,  and  any  one  or  more  of 
**  them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
every  person  so  acquitted  shall  have  his  costs  in  like  man- 
ner as  if  a  verdict  had  been  given  against  the  plaintiff  and 
acquitted  ail  the  defendants,  unless  the  juoge,  before 
whom  such  cause  shall  be  tried,  shall,  iMmediately  after 
"  the  trial  thereof  in  open  court,  certify  upon  the  record  un- 
der his  hand,  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendant  to  such  action\*' 

In  assault  and  battery  against  several  defendants,  one  let 
judgment  go  by  default,  and  the  others  pleaded  not  guilty^ 
On  the  trial,  the  jury  gave  damans  against  him  who  had 
auffered  judgment  by  default,  and  found  the  other  defen- 
dants not  guilty.  Wilmot  J,  beins  desired  to  certify  that 
there  was  a  reasonable  cause  to  m&e  the  others  defendants, 
said,  he  thought  the  stat  8  and  9  W.  3.  c.  11.  s.  1.  did  not  ex- 
tend to  this  case,  but  only  to  cases  where  some  of  the  de- 
fendants are  convicted  by  verdict,  and  others  acquitted.  In 
this  case  it  is  as  if  they  had  severed  in  pleading,  and  as  if 
the  action  was  against  the  others  only;,  and  on  these  grounds 
be  refused  to  certify. 

By  Stat  8  and  9  W.  3.  c.  11.  s.  4.  "  In  all  actions  of  tres- 
•*  pass,  commenced  or  prosecuted  in  any  of  his  Majesty's 
"  courts  of  record  at  Westminster,  wherein  at  the  trial  of 
*'  the  cause  it  shall  appear,  and  be  certified  by  the  judge  un- 
**  der  his  hand,  upon  the  back  of  the  record,  that  the  tres- 

«  LAckwood  T.Stanaard,  5  T.  R.  48S.    b  CoUiniv.  Harrison  and  others,  VVor- 

S.  P.  cestfM-  Lent  Ass.  17579  MSS. 

fi  See  Fnmeaax  ▼.  Fotherby,  antt  auo- 
'    ther,  4  Campb.  137. 


(15)  i.  e.  trespass  vi  et  armis;  for  it  has  been  hoiden,  that  this 
statute  does  not  extend  to  actions  of  trespass  on  the  case,  as  for  a 
nuisance.  Tipping  v.  Coot  and  Nutt,  H.  8  G.  9.  B.  R.  MSS. 
$.  C.  cited  in  Buller's  N,  P.  33 1 ,  by  the  name  of  Dibbon  v.  Ceok, 
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'*  pass  upon  which  any  defendant  shall  be  found  guilty  was 
^*  wilful  and  malicious,  the  plaintiff  shall  recover  not  only 
**  his  damages  but  full  costs." 

Of  the  Certificate  under  the  43  Eliz.  to  deprive  the  Plaintiff 
of  Cbf  to.—- The  preceding  statutes  enable  plaintiffs,  by  means 
of  the  judge's  certificate,  to  recover  full  costs ;  it  remains  only 
to  mention  the  43d  Eliz.  c.  6.  s.  ^.  which  empowers  judges  in 
all  pei8(Mial  actions,  not  therein  excepted,  to  deprive  plain* 
tiffs,  by  means  of  a  certificate,  which  may  be  granted  under 
certain  circumstances,  of  the  benefit  of  fuH  costs. 

The  provisions  of  this  statute  are  as  follow*^:  **If  upon 
any  action  personal,  brought  in  any  of  the  king's  courts 
at  Westminster,  not  being  for  any  title  or  interest  of  lands, 
••  (16)  nor  concerning  the  freehold  or  inheritance  of  any 
*'  lands,  nor  for  any  battery,  it  shall  appear  to  the  judges 
**  for  the  same  court,  and  so  signified  or  set  down  by  the 
*'  justices  before  whom  the  same  shall  be  tried,  that  the 
**  debt  or  damages  to  be  recovered  therein  shall  not  amount 
to  the  sum  of  forty  shillings  or  above,  the  judges  before 
whom  any  such  action  shall  be  pursued  shall  not  award 
**  for  costs  to  the  plaintiff  any  greater  costs  than  the  amount 
"  of  the  debt  or  damages  recovered,  but  less  at  their  ^is- 
**  cretion." 

In  trespass  for  an  assault*  and  taking  a  rope,  the  jury  gave 
ei|[hteen-pence  damaizes'.  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  oertined  according  to  st  43  Eliz.  c.  6.  in  or- 
der to  deprive  plaintiff  of  costs.  The  plaintiff  however  moved 
(as  it  was  a  new  case)  for  costs  de  incremento^  pretending 
that  here  was  an  asportavit^  which,  on  the  22  &  23  (Jar.  2.  c.  9. 
had  been  always  holden  to  carry  costs.  But  the  court  in  this 
case  refused  to  give  costs,  for  the  st  43  Eliz.  takes  in  all  but 
a  few  excepted  cases,  of  which  this  is  not  one.     "  And 

c  43  Elii.  C.6.  s.  2.  d  Walker  y.  RobiiMoa,  Str,  1239,  and 

1  Wils.  93. 


€1 


(l6)  An  action  on  the  case,  for  a  disturbance  of  or  injury  to  the 
plaintiff's  right  of  common,  is  not  necessarily  an  action  for  any  ti- 
tle or  interest  of  lands ;  it  may  be  brought  in  order  to  assert  such 
title,  or  a  right  to  such  interest;  or  it  may  be  brought  against  a 
mere  wrong-doer,  when  the  plaintiff's  title  to  common  is  not  dis- 
puted; or  against  another  commoner,  where  there  is  no  question 
on  the  right  of  either  party :  in  the  two  last  cases  it  is  within  the 
statute,  and  the  judge  may  certify.  Edmonson  v.  Edmonson, 
6£ast,  S94. 
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'*  though  it  has  not  been  usual  to  grant  a  certificate  on  this 
•J  act,  yet  we  have  often  known  it  threatened  (17)." 

It  has  been  hol^en%  that  a  certificate  upon  this  statute 
may  be  granted  after  the  trial  <rf  the  cause,  the  time  for 
granting  it  not  having  been  fixed  by  the  statute. 

e  HoUand  t.  Gore,  C.  B.  T.  99  Geo.  9.  Ssyer  on  Cofts,  19. 


(17)  In  White  ▼.  Smith,  C.  B«  £.  17  Geo.  2.  Willes,  C.  J.  in  an 
action  for  taking  sand  on  Hounslow  Hea^b,  certified  under  this  sta- 
tate.  A  similar  certificate  was  granted  in  Bartlet  v.  Robbins, 
C.  B.  £•  5  Greo.  3.  in  an  action  of  assumpsit,  and  by  Kenyon, 
C.  J.  in  Dand  v.  Sexton,  H.  29  Geo.  3.  3  T.  R.  37*  in  an  ac- 
tion of  trespass  vi  et  armii  for  beating  a  dog,  although  it  was  urged 
that  the  statute  applied  to  those  actions  only  which  could  be 
brought  in  the  county  court,  and  that  consequently  it  did  not  ex- 
tend to  an  action  vi  et  armis.  The  Court  of  Kind's  Beneh  con- 
curred in  opinion  with  Kenyon  C.  J.  as  to  the  propriety  of  granting 
this  certificate*  on  the  authority  of  the  preceding  cases.  In  Emmet 
r.  Lyne,  £•  45  G.  3.  I  N.  R.  255.  Sir  J.  Mansfield  C,  J.  cer- 
tified under  this  statute,  in  an  action  for  false  imprisonment;  the 
couit  were  of  opinion,  that  the  certificate  was  rightly  granted,  be- 
cause an  imprisonment  did  not  necessarily  include  a  battery.  In 
Edmonson  v.  Edmonson,  Carlisle  Summ.  Ass.  I8O6,  Sutton,  baron, 
certified  in  an  action  on  the  case  for  an  injury  done  to  the  plaintifTs 
right  of  common  by  digging  turves  there ;  and  the  Court  of  King's 
Bench  held,  that  the  certificate  was  proper.  See  8  East,  294*  and 
ante,  n.  l6. 


(     44     ) 


CHAP.  IV 


OF  THE  ACTION  OF  ASSUMPSIT. 

L  Of  the  Action  of  Auwmpni^  and  of  the  Agree^ 
menif  for  the  Non-performance  of  w/uch  this 
Action  may  be  maintained. 
n.  Of  the  general  Indebitatus  Auumpiit. 

III.  Of  the  Declaration. 

IV.  Of  the  Pleadings, 

1.  Of  the  General  Issuer  and  what  may  be 

given  in  Evidence  under  it. 

2.  Accor4  and  Satisfaction. 

3.  Infancy. 

4.  Payment. 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.    9.  Of  Setoff. 

7.  Tender. 


I.  Of  the  Action  of  Assumpsit,  and  of  the  Agreement, 
for  the  Non-performance  of  which  this  Action  may 
be  maintained. 

IjEFINITION. — ^The  action  of  assumpsit  is  an  action  of 
trespass  on  the  case,  whereby  a  compensation,  in  damages, 
may  be  recovered  for  an  injury  sustained  by  the  non-pier- 
formance  of  a  parol  agreement 

Agreements  are  distinguished^  into  agreements  by  spe- 
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cialty,  and  agreements  by  parol  The  law  of  England  does 
not  recognize  any  other  distinction.  If  agreements  are 
merely  written,  and  not  specialties,  they  are  parol  agree^ 
ments*. 

The  action  of  assumpsit  is  confmed  to  agreements  by 
parol,  the  action  of  covenant*  or  debt  being  the  proper  re- 
medy for  the  non-performance  of  agreements  by  spMScialty. 

The  essential  parts  of  every  parol  agreement  are,  the  pro- 
mise or  undertaking  of  one  party,  and  the  consideration  on 
which  such  promise  or  undertaking  is  founded,  proceeding 
from  the  other  party.  Sometimes  the  promise  is  expressed 
by  the  party,  and  sometimes  it  is  raised  by  implication  of 
law.  In  the  former  case,  it  is  termed- an  express,  in  the 
latter,  an  implied  promise.  In  parol  agreements,  the  law 
will  not  imply  a  consideration;  consequently,  in  actions  of 
assumpsit,  a  consideration  must  be  stated  and  proved  (1). 

Of  the  Consideration. — Every  promise,  for  the  non-per- 
formance of  which  an  action  of  assumpsit  may  be  maintained, 
must  be  founded  on  a  sufficient  consideration  (2),  that  is, 
a  consideration  either  of  benefit  to  the  defendant^,  or  of  be- 
nefit to  a  stranger',  or  of  damage,  or  of  loss*  sustained  by 

a  Per  Sfcynocr,  C.  B.  delWerinf  tbe  T.  R.  b4.  and  Cooke  ▼.  Oxief,  3  T. 

opioion  of  the  judf^et  in  Rann  t.  R.  653. 

Knglict,  0.  P.  14  May,  1778,  7  T.  d  PerGawdy  uidFenMr,Js.  inGreeii- 

R.  351.  n.  leaf  v.  Barker,  Cro.  Elix.  194. 

b  BeniiuB  v.  Gnyldley,  Cro.  Jac.  505.  e  Per  Ellenboroujh,  C.  J.  io  Bunn  ▼. 

€  Per  Builer,  J.  iuNerot  v.  Wallace,  3  Gay,  4  £aat*e  R.  194. 


(1)  Bills  of  exchange  and  promissory  notes  form  an  exception 
to  this  rule. 

(9)  It  is  worthy  of  observation,  that  Sir  William  Blackstone*  in 
that  part  of  the  third  volume  of  his  Commentaries,  wherein  he 
treats  of  the  action  of  assumpsit,  has  not  either  named,  described^ 
or  even  alluded  to  the  consideration  requisite  to  support  an  assump- 
sit :  and  what  is  more  remarkable,  the  example  put  by  him  in  or- 
der to  illustrate  the  nature  of  the  action  is,  in  the  terms  in  which 
it  is  there  stated,  a  case  of  nudum  pactum :  '*  If  a  builder  promises, 
undertakes,  or  assumes  to  Caius,  that  he  will  build  and  cover  his 
house  within  a  time  limited,  and  fails  to  do  iU  Caius  has  an  action 
on  the  case  against  the  builder  for  this  breach  of  his  express  pro- 
mise, undertaking,  or  assumpsit/*  See  1  Roll.  Abr.  9*  I.  41. 
Doct,  and  Stud.  Dial.  2.  ch.  24.  and  Elsee  v.  Gatward,  5  T.  R.  143. 
that  an  action  will  not  lie  for  a  mere  nonfeasance,  unless  the  pio- 
mise  is  founded  on  a  consideration.  This  remark  ought  not,  neither 
was  it  intended,  to  derogate  from  the  merit  of  a  justly  celebrated 
writer,  who  for  comprehensive  design,  luminous  arrangement,  and 
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the  plaiiitiffy  at  the  request  of  the  defendant:  and  herein 
the  law  of  England  adopts  and  recognizes  the  rule  of  the 
civil  law,  ex  uudo  pacta  Hon  oiitur  actio^. 

Any  act  of  the  plaintiff,  from  which  the  defendant  de- 
rives a  benefit  or  advantage,  or  any  labour,  detriment',  or 
inconvenience  sustained  by  the  plaintiff,  however  small^  the 
benefit  or  inconvenience  may  be,  is  a  sufficient  consider- 
ation, if  such  act  is  performed,  or  such  inconvenience  suf- 
fered by  the  plaintiff,  with  the  consent',  either  express  or 
implied,  of  the  defendant,  or  in  the  language  of  pleading, 
**  at  the  special  instance  and  request  of  the  oefendant"  It 
is,  however,  clearly  established,  that  the  consideration  must 
be  of  some  value,  in  contemplation  of  law  (3);  for  where  A» 
in  consideration  that  B.  would  make  an  estate  at  will  to  him, 
as  his  counsel  should  devise,  promised,  &c.  it  was  holdena 
void  promise,  for  want  of  a  sufficient  consideration,  because 
B.  might  immediately  determine  his  will  ^ 

So  where  the  testator  had  committed  to  the  care  of  the 
defendant  his  children',  and  the  disposition  of  his  goods, 
during  their  minority,  for  their  education,  and  thereupon 
the  defendant  promised  the  testator  to  procure  the  assurance 
of  certain  lanas  to  one  of  the  testator's  children,  the  consi- 
deration was  holden  insufficient ;  for  the  law  would  not  in- 

r  17  E.  4.  4  b.  Plowd.  305  a.  308  b.  i  Stokes  ▼.  Lewis,  1  T.  R.  9 1 .  Child  r. 
g  WUlinmson  r.  Clements,   l  Taant.        Mortey,  sT.  R.610. 

593.  k  1  Roll  A br.  93.  pi.  99. 

h  Sturlyn  v.  Albany,  Cro.  EUz.  67.  1  Smith  ▼.  Smith,  3  Leon.  88. 

March  v.  Culpepper,  Cro.  Car.  70. 

See  4  Taunt.  Ol  1,  and  post.  p.  43. 


elegance  of  diction,  is  unrivalled.  It  is  possible,  that  the  learned 
commentator  might  hare  selected  his  example  from  Bro.  Ahr.  tit. 
Action  sur  le  Case,  72.  without  adverting  to  the  omission  of  the 
consideration. 

(3)  The  case  of  Wheatly  r.  Law,  Cro.  Jac.  6C7-  (recognized  hj 
Holt  C.  J.  in  Coggs  V.  Bernard,  Lord  Ra}nai.  920.)  in  which  it 
was  adjudged,  that  the  acceptance  of  a  sum  of  money  by  the  de- 
fendant from  the  plaintiff,  for  the  purpose  of  paying  it  over  to  a  cre- 
ditor of  the  plaintiff,  was  a  sufHcient  consideration  to  support  a 
promise  by  the  defendant  to  perform  the  trust,  may  appear  an  ex- 
ception to  this  rule.  The  exception,  however,  is  only  apparent; 
for,  from  the  report  of  the  same  case  in  Palm.  ^8 1 ,  under  the  name 
of  Loe*s  case,  it  is  evident,  that  the  Chief  Justice  considered  the 
detention  of  the  money  as  a  damage  to  the  plaintiff.  Whether  the 
application  of  the  rule  w^  just  in  that  case,  is  another  question. 
It  is  clear,  however,  that  the  rule  itsdf  was  recognized  by  the 
court. 
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tend  that  die  defendant  had  made  any  private  eain  to  him- 
self, but  that  he  had  disposed  of  the  goods  for  the  benefit  of 
the  children,  according  to  the  trust  reposed  in  him. 

The  mere  performance  of  an  act,  which  the  party  was  by 
law  bound  to  perform,  is  not  a  sufficient  consideration. 
Hence  a  promise  made  by  the  master,  when  a  ship  was  in 
distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
to  extraordinaiy  exertion  on  his  part,  has  been  holden  to  be 
void ;  because  a  seaman  is  bound  to  exert  himself  to  the  ut- 
most in  the  service  of  the  ship"*. 

So  where,  in  the  course  of  a  voyage,  some  of  the  seamen 
deserted,  and  the  captain,  not  being  able  to  find  others  to 
supply  their  place,  promised  to  divide  the  wages,  which 
would  have  become  due  to  them,  among  the  remainder  of 
the  crew,  it  was  holden**,  that  tlus  promise  was  void  for 
want  of  a  consideration ;  for  the  desertion  Of  a  part  of  the 
crew  was  to  be  considered  as  an  emeigency  of  the  voyage  as 
much  as  their  death,  and  the  remainder  of  the  crew  were 
bound,  by  the  terms  of  their  original  contract,  to  exert 
themselves  to  the  utmost  to  bring  the  ship  in  safety  to  her, 
destined  port. 

Natural  affection,  although  sufficient  to  raise  an  use,  is 
not  a  sufficient  consideration,  whereon  an  assumpsit  may  be 
founded**  (4). 

Where  A.  is  indebted  toB.  in  one  sum,  and  B.  is  indebted 
to  C.  in  a  less  sum^  if  B,  promises  A.  to  discharge  him  of  so 
much  of  his  debt,  as  amounts  to  B.'s  debt  to  C,  this  will  be 
a  good  consideration  for  a  promise  by  A.  to  pay  C.  the  debt 
due  to  him  from  B  p. 

m  Hiurrit  V.  Watson,  Peake,  N.  P  C.  o  Agreed  by  the  court,  in  Bretv.  J.  S. 

7S.  Lord  Kenyos,  C.  J.  and  wife,  Cro.  Elis.  755. 

B  StilkT.  Myrick,  g  Camp.  N.  P.  C.  p.  Gouidtborou^b,  49. 
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(4)  A  relesM  of  an  equity  of  .redemption  is  a  good  consideration^ 
and  the  OMDnion  law  will  take  notice,  that  the  mortgagor  has  an 
equity  to  be  relieved  in  Chancery.  Thorpe  v.  Thorpe,  Lord  Raym. 
663.  But  see  Pre:iton  v.  Christmas,  «  Wils.  87,  wlwre  it  was 
holden  that  the  release  of  an  equity  of  redemption  was  not  of  any 
value  in  contemplation  of  law.  In  Wells  v,  Weils,  1  Lev.  273. 
a  release  of  an  equitable  interest  was  held  a  good  consideration. 

How  far  a  moral  obligation  is  a  sufficient  consideration,  and  what 
must  be  understood  by  that  term,  see  an  elaborate  note  by  the 
learned  reporters  of  the  cases  adjudged  in  the  Court  of  Common 
Pleas,  in  Wennall  v.  Adney,  3.  60s.  and  Pul.  249,  and  post  p.  56, 
n.  (^11). 
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The  defendant  being  indebted  to  the  testator  in  a  sum  <A 
money  upon -simple  contract)^  the  plaintiff,  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  in  lieu  of 
the  original  debt ;  in  consideration  whereof,  the  defendant 
promised  the  executor  to  pay  him  the  lesser  sum.  On  as* 
sumpsit  brought,  an  exception  was  taken,  in  arrest  of  jud^-* 
ment,  that  the  consideration  was  insufficient,  because  it  did 
not  appear  that  the  plaintiff  had  discharged  the  defendant  of 
the  Original  debt  feut  the  objection  .was  over-ruled,  because 
the  original  debt  being  due  to  the  plaintiflT,  ais  executor,  the 
action  to  recover  that  mu^t  have  oeen  in  the  detinet ;  but 
by  the  agreement  on  the  part  of  the  plaintiff  to  take  a  less 
sum,  and  the  promise  by  the  defendant  to  pay  that  sum,  it 
became  the  proper  debt  of  the  plaintiff,  and  the  action  for  it 
maintainable  in  his  own  name,  without  being  named  execu- 
tor. And  (by  Yelverton  Justice)  although  the  less  sum  is 
not  any  satisraction  of  the  greater,  because  they  are  both  of 
one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was  therefore  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff  and  a 
third  person,  the  defendant,  who  received  no  benefit  to  hin> 
self  by  the  agreement,  became  party  thereto:  it  was  holden, 
that  as  the  agreement  was  such  as  the  plaintiff  would  not 
have  made,  unless  the  defendant  had  acceded,  there  was  a 
sufficient  consideration  for  the  defendant's  promise'. 

ForheArance  of  Suit — in  what  Cases  a  sufficient  Considera" 
^io«.— If  a  creditor,  at  the  request  of  his  debtor^  forbear  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise  by  the  debtor,  for  the  non-performance 
of  which  an  action  of  assumpsit  may  be  maintained.  So  if 
a  creditor  at  the  request  oj  J.  S.  forbear  to  sue  his  debtor 
for  a  certain  time*,  that  is  a  sufficient  consideration  to  sup^ 
port  a  promise  by  J.  S.  to  pay  the  debt  But  by  Stat  of 
Frauds,  29  Car.  2.  c.  3.  s.  4.  this  agreement  must  be  in 
writing'. 

Forbearance  to  sue  an  executor  (having  assets)  for  a  cer^ 
tain  time  upon  a  simple  contract  debt  ot  his  testator,  is  a 
good  consideration  to  found  a  promise  by  the  executor  to 
pay  the  debt".  So  forbearance  to  sue  an  executor  for  a  rea^ 
sonable  time  for  the  debt  of  his  testator,  although  the  exe- 

f)  GorinjiT ▼. Gorinfr,  YrW.  10,  II.  u  Fish  t.  Richsrdson,  Cro.   Jac.  47. 

I-  BAitcy  T.  Croft,  4  Taunt.  61 1.  and  YelT.  55.  Coiifirmcd  in  Bond  t, 

9  I  Roll.  Abr.  07.  pi.  49.  Payne,  Cro.  Jac.  973. 

t  King  ▼.  WilBoo,  per  Raym.  C.  J. 

Str.  «73. 
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cutor  have  not  assets* ;  but  the  agreement  by  the  executor 
to  pay  the  debt  must  be  in  writmp^  otherwise  it  will  be 
void  by  Stat  of  Frauds,  29  Car.  2.  c.  3.  s.  4. 

That  a  forbearance  to  sue  may  be  a  good  consideration, 
such  forbearance  must  either  be  absolute*,  or  for  a  definite 
portion  of  time*,  or  a  reasonable  time** ;  forbearance  for  a 
little*,  or  some  time^,  is  not  sufRcient 

It  must  be  observed,  that  in  cases  where  an  action  is 
brought  against  a  defendant,  on  »  promise  made,  in  condi* 
deration  of  forbearance  of  suit,  an  objection  will  not  be  al- 
lowed, after  verdict,  that  the  declaration  does  not  state  how 
the  original  debt  accrued ;  for  this  is  only  inducement  to 
the  action*.  So  if  the  declaration  omit  to  state  to  whom 
the  plaintiff  forbore  and  gave  day  of  payment,  the  omission 
will  be  cured  by  verdict^ 

But,  upon  special  demurrer,  it  has  been  holden  not  suffi* 
cient  to  state  a  consideration  to  forbear  generally,  unless  it 
be  also  shewn,  that  there  was  some  person  to  be  torbome* 

Plaintiff  declared,  that  B.,  since  deceased,  was  at  his  death 
indebted  to  the  plaintiff*  in  a  sum  of  money,  for  goods  sold 
and  delivered',  whereof  defendant  Nancy  had  notice,  and 
thereupon,  after  the  death  of  B.  defendant  Nancy,  before 
her  marriage  with  other  defendant  A.,  in  consideration  of 
the  premises,  and  also  in  consideration  that  plaintiff  would 
forbear  and. give  day  of  payment  of  said  sum  of  money,  as 
aftermentioned,  defendant  N.  by  note  in  writing,  signed  by 
her  according  to  the  statute,  &c.  on  20  March,  1801,  pro- 
mised plaintiff  to  discharge  said  debt  in  a  reasonable  time* 
That  plaintiff  had  forborne  from  the  time  of  the  promise  hi- 
therto, yet  defendant  refused  to  pay :  special  demurrer,  as- 
signing for  causes,  that  it  was  not  alleged,  from  whom  said 
sum  of  money  was  due  at  time  of  promise,  or  that  any  per- 
son was  then  liable  to  pay  the  plaintiff  that  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum^ 
and,  in  general,  that  declaration  did  not  disclose  any  legal 
and  sufficient  consideration  for  the  supposed  promise,  or  any 

Sood  cause  of  action.    The  court  were  of  opinion,  that  the 
eclaration  was  bad,  observing,  that  **  it  is  a  known  rule  of 

K  Johnson  ▼.  Wliitchcott,  i  Roll.  Abr.  d  Id.  pi.  36. 

34.  pi.  33.  e  Aiitteo  V.  Bewley,  Cro.  Jac.  548. 
yGrindaU  v.  DaTiei,  1  Freem.  539.  Therne  v.  Fuller,  Cro.  Ja<f.  396. 

c  Mapcii  V.  Sidney,  Cro.  Jac.  683.  f  Marshall  ▼.  Birkenshaw,  1  Boa.  & 
a  Fbhv.  Ritbardsun,  Cro.  Jac.  47.  Pull.  N.  R.  172. 

b  Jolimon  V.  Whttchcott,  1  Roll.  Abr.  g  Jonen  v.  Ashbiirnhain  mod   Nancy 

S 4.  pi.  33.  UX.  4  East,  455. 

c  J  Roll.  Abr.  33.  pi.  33. 
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law,  that  to  sustain  a  promise,  or  to  render  it  obligatoiy, 
there  must  be  either  a  benefit  to  the  party  making  the  pro- 
mise, or  some  loss  or  disadvantage  to  the  party  to  whom 
such  promise  is  made ;  otherwise  it  is  considered  as  nudum 
/^acfiim,  and  cannot  be  enforced.  It  is  improperly  termed  a 
forbearance  to  sue,  when  it  is  not  shewn  tnat  there  was  any 
person  liable  to  be  sued,  from  whom  satisfaction  might  have 
been  obtained,  and  in  respect  to  whom  plaintijff  may  have 
been  said  to  have  forborne  suit,  at  the  time  when  the  pro- 
mise was  made.  There  might  not  have  been  any  admini- 
strator, or  if  administration  granted,  any  assets  of  the  de- 
ceased ;  or  the  deceased  might  have  been  a  bastard,  and  have 
had  no  legal  representatives  entitled  to  take  out  administra- 
tion of  his  effects,"  • 

The  consideration  of  forbearance  is  not  confined  to  for- 
bearance from  suing  by  action;  for  forbearance  to  sue, 
though  the  party  is  liable  in  equity  only**,  or  desisting  from 
a  suit  in  chancery^  has  been  holden  to  be  a  good  considera- 
tion. So  desisting  from  further  complaint  before  a  justice 
of  the  peace^ ;  so  forbearing  to  proce^  upon  a  capias  utla^ 
gatum ' ;  so  staying  the  trial  of  a  cause,  after  issue  joined", 
is  a  good  consideration  for  a  promise  to  pay  the  costs  in- 
curred. 

In  what  Cases  Forbearance  of  Suit  is  not  a  Consideration. — 
Forbearance  of  suit  against  a  defendant,  where  originally 
there  was  not  any  cause  of  action,  is  not  a  consideration  to 
support  an  assumpsit : 

A.  and  B.  were  bound  jointly  and  severally  in  a  bond»  to 
C.  who  released  to  A.  Afterwards  B.,  in  consideration  that 
C.  would  forbear  to  sue  him  for  the  payment  of  the  money 
due  on  the  bond,  promised  to  pay  it  On  assumpsit  brought, 
and  a  special  veraict,  the  court  were  clearly  of  opinion,  that, 
the  debt  having  been  entirely  (iischarged  by  the  release** 
made  by  the  obligee  to  A.,  there  was  not  any  consideration 
whereon  an  assumpsit  might  be  grounded. 

So  where  in  assumpsit^,  it  was  stated,  that  there  were  con- 
troversies between  the  plaintiff  and  defendant,  concerning 
the  profits  of  certain  lands,  which  the  father  of  the  defendant 
had  taken  in  his  life-time,  and  that  the.  plaintiff  had  pur« 
chased  a  writ  out  of  chancery  to  the  intent  tp  exhibit  a  bill 

h  Scott  V.  Stepbcnfoii,  i  Lev.  71-  1  Jennings  v.  Harley,  Cro.  Elix.  909, 

i  Dowdenay  v.  Gland,  Cro.  Elir.  768.         and  Yclv.  19. 

See  also  CouUton  v.  Carr,  Cro.  Eliz.    ni  Dell  ▼.  Fereby,  Cro.  Eliz.  S68. 

847.  n  Haromon  v.  Roll,  March,  203. 

k  Rippon  V.  Norton,  Cro.  Eliz.  S81.        o  1  Inst.  93s.  a. 

p  Tooley  ▼.  Wiudham,  Cro.  Eliz.  306. 
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against  the  defendant  for  the  said  profits,'  the  defendant,  in 
coasidefation  that  the  plaintiflf  would  surcease  his  suit,  pro- 
mised the  plaintiff  that  if  lie  could  prove,  that  the  father  of 
the  defendant  had  taken  the  profits,  or  had  the  possession  of 
the  lands,  under  the  title  of  the  father  of  the  plaintiff,  he, 
defendant,  would  pay  the  plaintiff  for  the  said  profits.  Af- 
ter verdict  for  the  piaintifi'  upon  non-assumpsit,  the  court 
were  of  opinion,  that  there  was  not  any  good  consideration ; 
for  it  was  not  alleged  that  the  defendant  was  heir  or  execu- 
tor, and  even  If  it  had  been  so  alleged,  yet  there  Was  not  any 
cause  to  charge  him  for  a  personal  tort.  Judgment  for  de- 
fendant 

So,  where  the  declaration  stated,  that  the  father  of  the  de- 
fendant became  bound  to  the  plaintifi*  by  bond**,  with  a  pe- 
nalty, conditioned  for  the  payment  of  money  at  a  day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died ;  and 
the  plaintiff  intending  to  sue  the  defendant  as  son  and  heir 
on  the  bond,  the  defendant,  in  consideration  that  the  plain- 
tiff would  forbear  his  intended  suit  against  the  defendant, 
promised  to  pay  the  debt.  After  non-assumpsit  pleaded, 
and  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground,  that  there  was  not  any  considera- 
tion; for  it  did  not  appear,  that  the  defendant's  ancestor 
had  bound  himself  and  his  heirs,  and  if  the  heir  was  not 
bound  expressly  by  name,  he  was .  not  bound  at  all.  Judg- 
ment arrested  (5). 

So,  where  testator  was  indebted  to  the  plaintiff  for  money 
lent',  and  for  velvet  and  other  merchandises  sold  and  deli- 
vered, and  promised  to  pay  the  plaintiff  on  a  certain  day,  and 
died  before  the  day ;  the  plaintiff  intending  to  sue  the  de- 
fendant, his  executor,  he,  in  consideration  of  forbearance 
for  a  certain  time,  promised  to  pay  the  debt  The  defendant 
pleaded,  that,  at  the  time  of  the  delivery  of  the  goods,  the 
testator  was  an  infant.  On  demurrer,  it  was  adjudged,  that 
an  action  would  not  lie ;  for  the  contract  of  the  infant  was 

q  Barber  t.  Fox,  2  Saund.  136.  -t  Stone  ▼.  Wythipoll,  executor,  Cro. 

Eliz.  iq6. 


(5)  See  also  Hunt  v.  Swain,  1  Lev.  l65.  to  the  same  effect  See 
also  Crossfthi^v.  Honor,  1  Vera.  180.  where  a  bill  was  brought  by 
tlie  obligee  in  a  bond  against  the  heir  of  the  obligor,  alle^png  that 
he  having  astsets  by  descent  ouajht  to  satisfy  the  bond ;  the  defendant 
demurred,  because  the  plaintiff  had  not  expressly  alleged,  that  thf 
heir  was  bound  in  the  bond  ;  and  the  demurrer  was  allowed. 

E  2 
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merely  void,  and  if  debt  had  been  brouglit  against  him  he 
might  have  pleaded  nil  debet. 

So,  where  B.feme  covM*,  carrying  on  business  as  a  feme 
sole  trader  in  the  city  of  London,  purchased  of  the  plaintifl* 
articles  in  the  way  of  her  trade,  and,  after  her  death,  her 
husband  promised  to  pay  for  them ;  it  was  holden  to  be  a 
void  promise,  for  want  of  a  consideration,  the  husband  not 
being  liable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in 
a  husband-like  manner  ^ 

Consideration  must  move  from  Plaintiff. — Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far  as 
respects  the  sufficiency  of  »it,  it  will  be  proper  in  the  iiext 
place  to  observe,  that  the  consideration  on  which  the  pro- 
mise of  the  defendant  is  founded,  must  move  from  the  plain^- 
titf. 

Therefore  where  the  plaintiff  declared",  that  A.  being  in- 
debted to  the  plaintiff  and  defendant  in  two  several  sums  of 
money,  and  B.  being  indebted  to  A.  in  another  sum,  and  there 
being  a  communication  between  the  parties,  the  defendant, 
in  consideration  that  A.  would  permit  the  defendant  to^ue 
B.  in  A.'s  name,  for  the  recovery  of  the  sum  due  from  B*  to 
A.,  promised,  that  he,  the  defendant,  would  pay  A/s  debt,  to 
the  plaintifl*,  and  alleged  that  A.  permitted  the  defendant  to 
sue  accordingly,  and  that  he  recovered ;  after  verdict  for 
the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
judgment,  that  the  plaintiff  could  not  maintain  ^this  action; 
and  of  this  opinion  were  the  court,  observing,  that  the  plain- 
tiff was  a  mere  stranger  to  the  consideration,  having  done 

a  Fabian  v.  Plant,  i  Show.  ]83.  u  Bourne  v.  Mason,  i  Venlr.  6> 

t  Powlcy  T.  Walker,  5  T.  R.  373. 


(6*)  In  Loyd  v.  Lcc,  1  Str.  94.  a  married  woman  gave  a  promis- 
sory note  as  a  feme  so/e,  and  afler  her  husband^s  death,  in  conside- 
ration of  forbearance,  promised  to  pay  it.  It  was  insisted,  that 
though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  subsequent  promise,  when  she  was  of  ability  to  make  a  pro- 
mise, she  had  made  herself  liable,  and  the  forbearance  was  a  new 
consideration.  But  Pratt,  C.  J.  held,  that  the  note  was  absolutely 
void ;  and  forbearance,  where  originally  there  was  not  any  cause 
of  action,  was  not  a  consideration  to  support  an  assumpsit.  Me 
added,  that  it  mi^^ht  be  otherwise  where  tlje  contract  was  only 
voidable. 
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ix)thing  of  trouble  to  himself,  or  of  benefit  to  the  defen-   . 
dant 

So  where  the  plaintiff  declared*,  that  J.  S.  was  indebted 
to  the  plaintiii*,  and  it  was  agreed  between  J.  S.  and  the  de- 
fendant, that  the  defendant  should  pay  to  the  plaintiff  the 
debt  due  to  him  from  J.  S.  and  th^t  J.  S.  should  make  the 
defendant  a  title  to  a  house,  in  consideration  whereof  the 
defendant  promised  to  pay  the  plaintiff  the  debt  due  to  him 
from  J.  S,  and  then  averred  that  J.  S.  was  always  ready  to 
perform  his  part  of  the  agreement :  on  demurrer,  judgment 
was  given  for  the  defendant,  because  the  plaintiff  was  a 
stranger  to  the  consideration. 

The  plaintiff  declared,  that  his  wife's  father  being  seized 
of  lands  now  descended  to  the  defendant  J^,  and  being  about 
to  cut  down  lOOOl.  worth  of  timber  to  raise  a  portion  for 
his  daughter,  the  defendant,  being  his  heir,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber,  the  defendant  would  pay  the  daughter  lOOOl, :  after 
verdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  moved 
in  arrest  of  judgment,  that  the  action  ought  not  to  have 
been  brought  by  the  daughter,  but  by  the  father ;  or  if  the 
father  were  dead,  by  his  executors;  for  the  promise  was 
made  to  the  father,  and  the  daughter  was  neither  privy  nor 
interested  in  the  consideration,  nothing  being  due  to  her ; 
but  Scroggs,  C.  J.  said,  that  there  was  such  apparent  consi- 
deration of  affection  from  the  father  to  his  children,  for 
whom  nature  obliged  him  to  provide,  that  the  consideration 
and  promise  to  the  father  might  well  extend  to  the  children. 
Judgment  for  the  plaintiff;  for  the  son  had  the  benefit  by 
having  the  wood,  and  the  daughter  had  lost  her  portion  by 
these  means. 

Another  Requisite  of  the  Consideration. — It  must  be  ob- 
served, in  the  next  place,  that  the  consideration  must  be 
such,  as  the  party  undertaking  has  a  power  by  law  to  perform, 
or  cause  to  be  performed. 

The  plaintiff  declared,  that  he  being  bailiff  to  J.  S.  ^,  the 
defendant,  in  consideration  that  the  plaintiff  would  dis- 
charge defendant  of  a  debt  due  to  J.  S.  promised,  &c.  After 
verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
w^as  reversed  in  B.  R.,  because  the  plaintiff  could  not  discharge 
a  debt  due  to  his  master. 

The  principle  established  by  the  preceding  case  was  rc- 

K  Crow  ▼.  Ro?rr^,  Str.  592.  n"<*r  ^'»-  Tiin.  m  Car.  a.  T.*Iiiiym. 

y  Duttou  and  Wife  t.  Fo€>I,  B.  R.  M.  30tf.  cited  in  Murtyii  y.  Hind,  E.  T, 

5*9  Car. 9.    2  Lev.  210.  1  Vent.  3lH.  177*S  Cow|>.  4,19.  44a. 

334. affirmed  oa  error  iu  the  £xcbe-  z  Harvey  v.  Gibbous,  3  Lev.  161. 
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cognized  by  Lord  Kenyon,  C.  J.  in  the  case  of  Nerot  v.  Wal-s 
lace,  3  T.  ft.  22.  where  the  consideration  was,  that  the 
,  plaintiffs,  who  were  assignees  luider  a  commission  of  bank* 
rupt  against  J.  S.,  would  forbear  to  proceed  to  have  the  ex- 
amination of  J.  S.  taken  before  the  commissioners,  concern- 
ing certain  sums  with  which  J.  S.  was  charged,  and  that  the 
commissioners  would  forbear  and  desist  accordingly.  Lord 
Kenyon  said,  "  the  ground  on  which  I  found  my  judgment 
is  this,  that  every  person,  who  in  consideration  of  some  ad- 
vantage, either  to  himself  or  another,  promises  a  benefit, 
must  nave  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  he  professes  that  benefit  should  go,  and  that 
not  only  in  fact,  but  in  law.  Now  as  to  the  promise  made 
by  the  assignees  in  this  case,  which  was  the  cpnsideratipn 
ol  the  defendant's  promise,  it  was  not  in  their  power  to  per- 
form it,  because  the  commissioners  had  nevertheless  a  right 
to  examine  the  bankrupt  And  no  collusion  of  the  assignees 
could  deprive  the  creditors  of  the  right  of  examination, 
which  the  commissioners  would  procure  them.  The  as- 
signees stipulated,  not  only  for  their  own  acts,  but  also,  that 
the  commissioners  should  forbear  to  examine  ftie  bankrupt ; 
but  clearly  they  had  no  right  to  tie  up  the  hands  of  the 
commissioners  by  any  such  agreement  (7).  And  if  any  pro- 
posal of  that  sort  had  been  made  to  the  commissioners,  they, 
as  acting  in  a  public  duty,  would  have  been  guilty  of  a 
breach  of  that  duty  in  acceding  to  it" 

Consideration  past  or  executed, — ^It  remains  only  t©  add, 
that  a  consideration,  past  or  executed,  will  not  supjiort  a 
subsequent  promise,  unless  the  act  was  done  at  the  request, 
either  express  or  implied,  of  the  party  promising*  (8). 

a  1  Roll.  Abr.  ii.  pi.  i. 


(7)  It  must  not  be  inferred  from  the  language  of  Lord  Kenyon 
*in  this  case,  that  a  party  may  not  stipulate  for  the  act  or  forbear- 
ance of  a  stranger,  and  that  such  stipulation  will  not  in  any  caae 
form  a  good  and  sufficient  consideration  ;  if  the  act  be  such,  as  the 
stranger  mght  do  or  abstain  from  doing  legally,  or  without  any 
breach  of  duty,  an  objection  cannot  be  raised  agamst  such  a  consi- 
deration. 

(8)  See  a  note  on  this  subject  by  Serjeant  Williams,  in  Osborne 
V.  Rogers,  1  Saund.  264.  n.  (1.)  See  also  Hob.  106.  Lamplei^h 
V.  Brathwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie 
will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesie  were  moved  by  a  suit  or  request  of  the  party  promising,  it 
will  bind. 
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As  if  the  servant  of  A.  be  arrested  for  a  trespass  ^  and 
J.  S.,  without  the  request  of  A.,  bails  the  servant,  and  after- 
wards A.  promises  J.  S.  to  indeninify  him,  the  prpmise  is  void ; 
because  the  bailing,  which  was  the  consideration,  was  past 
and  executed  before. 

But  where  the  act,  which  forms  the  consideration,  is  done 
at  the  request  of  the  party  promising,  the  circumstance  of 
the  promise  being  subsequent  in  point  of  time  to  the  consi- 
deration will  not  affect  it  As  if  A.  requests  B.  to  endea- 
vour to  procure  a  pardon  for  A.*,  and  after  B.  has  made  such 
endeavour,  A.  in  consideration  thereof  promises  to  pay  him 
a  certain  sum  of  money,  this  is  a  good  consideration. 

The  distinction  established  by  these  cases  shews  the  ne- 
cessity of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising ; 
for  although,  after  verdict,  the  court  will  in  some  cases  im- 
ply a  request,  yet  after  a  judgment  by  default,  the  omission 
has  been  holden  fatal;  as,  where  the  declaration  Was  for 
work  and  labour  done  by  the  plaintiff  for  the  defendant*", 
and  averred,  that  the  plaintiff  therefore  deserved  of  the  de- 
fendant so  much,  in  consideration  whereof  he  afterwards 
promised  to  pay.  After  judgment  by  default^  and  final  judg"« 
ment  in  C.  B.  K>r  the  plaintiff,  it  was  objected  on  error  in 
B.  R.,  that  this  was  a  past  consideration,  and  not  being  laid 
to  be  done  at  the  request  of  the  defendant,  it  could  not  be 
a  consideration  to  raise  an  assumpsit  The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.,  observing, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  of 
the  defendant,  and  they  must  take  it  to  be  a  past  considera- 
tion, being  laid  that  afterwards  he  promised  to  pay.  They 
added,  that,  if  this  had  been  after  verdict,  an  inference  in 
support  of  the  judgment  might  have  been  drawn  from  the 
words  for  the  defendant,  and  o/*  the  defendant  (9),  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default 
against  objections  that  were  cured  by  a  verdict  at  common 
law,  but  such  as  were  remedied  after  a  verdict  by  the  sta- 
tutes (10). 

b  Dyer,  379.  .  d  Hayei  v.  Warren,  Sir.  933. 

c  I  Roll.  Abr.  11.  (Q)  pi.  6. 


(9)  Because  the  defendant  liaving  derived  a  benefit,  and  after- 
wardis  agreed- to  pay  for  it,  the  court  would  have  implied  that  the 
consideration  was  executed  at  his  request* 

(10)  Sir  J.  Burrow  says,  that,  according  to  his  note  of  Hayes  v. 
Warrenj  the  court  reversed  the  judgment  of  C.  B.  because  it  di<^ 
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A  moral  obligation  is  a  good  consideration  for  a  promise  to 
pay.  Hence  where  a  feme  covert,  having  an  estate  settled  to 
her  separate  use,  gave  a  bond  for  repayment  by  her  execu- 
tors, of  money  advanced  at  her  request,  on  security  of  that 
bond,  to  her  son-in-law.  After  her  husband's  decease,  she 
wrote,  promising  that  her  executors  should  settle  the  bond. 
It  was  holden  that  assumpsit  would  lay  against  the  executora 
on  this  promise  pf  the  testatrix*. 

If  a  person  is  under  a  moral  obligation  to  do  an  act,  and 
^npther  person  does  it  without  his  request,  a  subsequent  pro*- 
mise  to  pay  will  be  binding  ^  Therefore,  where  a  pauper 
was  suddenly  taken  ill,  and  an  apothecary  attended  her 
without  the  previous  request  of  the  overseers,  and  cured  her, 
and  afterwards  the  overseers  promised  payment,  it  was  holden 
good,  for  they  were  under  a  moral  obligation  to  provide  for 
the  poor  (11). 

f  Lee    V.    Mugp^eridge   and  another,    f  Watson  t.  Turner,  BuU.  N.  P.  139^ 
5  Taunt.  s6.  147.  9S]. 


Hot  appear,  that  the  consideration  was  for  the  benefit,  or  at  the  re* 
quest,  of  the  defendant.  See  Pillans  v.  Mierop,  3  Burr.  1671. 
where  Wilmot  J.  is  reported  to  have  said,  that  the  case  of  Hayes  v» 
Warren  was  a  strange  and  absurd  casew 

(11)  I  cannot  forbear  transcribing  a  part  of  the  ingenions  re> 
piarks,  before  alluded  to*  on  this  and  the  following  case :— **  The 
case  of  Watson  v.  Turner,  Bull.  N.  P.  14?.  has  sometimes  been 
cited  in  support  of  what  has  been  supposed  to  be  the  general  prin-. 
ciple  laid  down  by  Lord  Mansfield,  (viz.  that  a  moral  obligation  is 
a  sufficient  consideration  for  an  express  promise,)  because  in  that 
case  overseers  were  held  bound  by  a  mere  subsequent  promise  to 
pay  an  apothecary's  bill  for  care  taken  of  a  pauper ;  but  it  may  be 
observed,  that  this  was  adjudged  not  to  be  nudum  pactum^  for  tlie 
overseers  are  bound  to  provide  for  the  poor,  which  obli^tion  being^ 
a /ega/ obligation,  distinguishes  the  case.  Indeed,  in  Atkins  v. 
Sanwell,  2  East,  505,  that  distinction  does  not  seem  to  have  been 
sufficiently  adverted  to,  for  Watson  v.  Turner  was  cited  to  shew 
that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assump-- 
sit ;  and  though  the  court  denied  that  proposition,  yet  Liord  £1- 
lenborough  observed,  that  the  promise  given  in  the  case  of  Watson 
V*  Turner,  made  all  the  difference  between  the  two  cases,  without 
alluding  to  another  distinction  which  might  have  been  taken,  viz. 
that  thoueh  the  parish  officers  were  bound  by  law  in  Watson  v. 
Turner,  the  defendants  in  Atkins  v.  Banwell,  were  not  so  bound, 
because  the  pauper  had  been  relieved  by  the  plaintiffs,  as  overseers 
pf  another  parish,  though  belonging  to  the  parish  of  w^ich  the  de* 
fendants  were  overseers."     3  Bos.  &  PuL  250,  251.    It  appear^ 
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But,  although  a  moral  obligation  is  a  good  consideratioii 
for  an  express  promise,  it  has  never  been  carried  further,  so 
as  to  raise  an  implied  promise  in  law.  Hence  where  the  pa- 
rish officers  of  A.  laid  out  money  in  providins^^  medical  as- 
sistance and  other  necessaries  for  a  pauper*^,  who  was  taken 
suddenly  ill  in  the  parish,  and  could  not  be  removed  in  con- 
sequence of  his  illness,  it  was  holden,  that  the  law  would 
not  raise  an  implied  promise  in  the  parish  of  B.,  in  which 
the  pauper  was  legally  settled,  to  reimburse  the  money  laid 
out  by  the  parish  of  A.,  although  the  parish  of  B.  had  notice 
of  the  paupec's  illness. 

An  accident  happened  to  a  driver  of  a  waggon,  belonging  to 
L  S.,  in  the  parish  of  A.,  the  man  was  immediately  removed  to 
the  nearest  public-house,  which  was  in  the  parish  of  B.,  where 
the  plaintifi'  attended  him  as  a  surgeon;  the  parish  officer  of  B. 
visited  the  place,  and  did  not  discharge  the  plaintiff;  it  was 
holden  that  he  was  liable  to  pay  the  plaintiff  for  his  attend- 
ance; the  removal  being  bonafide\ 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for 
medical  attendance  on  a  servant  ^  who  has  met  with  an  acci* 
dent  in  his  service* 

In  cases  where,  though  a  debt  or  duty  remains  uncan- 
celled, yet  the  liability  of  the  party  to  be  sued  is  suspended^ 
either  by  the  intervention  of  a  rule  of  law,  or  the  provisions 
of  a  statute,  a  subsequent  express  promise  will  remove  the 
suspension  and  restore  the  liability  so  as  to  give  a  right  of 
action ;  for  it  is  in  the  power  of  any  party  to  wave  an  advan- 
tage which  the  law  gives  him  (12). 

g  Atkins  V.  Banwell,  3  Eiist,  505.  i   Weniiall  ▼•  Adoey,  3  Bos.  k  Pal. 

h  Lamb  ▼.  Bnnce,  B.  R.Trin.  55  G.  3.        847. 
4  M.  and  S. 


that  the  case  of  Watson  v.  Turner,  may  be  supported  on  strict  legal 
principles,  without  ^resorting  to  the  doctrine  of  nioral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.  The  defendants, 
being  bound  by  law  to  provide  for  the  poor  of  their  parish,  derived 
a  benefit  from  the  act  of  the  plaintiff  who  afforded  that  assistance 
to  the  pauper,  which  it  was  the  duty  of  the  defendants  to  have  pro- 
vided ;  this  was  the  consideration,  and  the  subsequent  promise  by 
the  defendants  to  pay  for  such  assistance,  was  evidence  from  which 
it  mi^ht  be  inferred  that  the  consideration  was  performed  by  the 
plaintiff,  with  the  consent  of  the  defendants,  and  consequently  suf- 
ficient to  support  a  general  indebitatus  assumpsit  for  work  and  la- 
bour performed  by  the  plaintiff, /or  the  defendants,  at  their  special 
imtance  and  request, 

(12)  This  rule,  expressed  in  the  language  of  Lord  Mansfield,  it 
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Hence,  where  the  holder  of  a  bill  of  exchange^  had  failed 
in  giving  due  notice  of  the  dishonour  of  the  bill  to  the 
drawer,  it  was  adjudged,  that  a  subsequent  promise  by  the 
drawer,  that  he  would  see  the  bill  paid,  would  support  an 
assumpsit. 

In  like  manner  it  has  been  holden,  that  a  promise  to  pay 
a  debt  barred  by  the  statute  of  limitations',  a  positive  and 
precise  promise"  by  a  bankrupt  after  his  certificate  to  pay  an 
antecedent  debt",  and  a  promise  by  a  person  of  full  age  to 
pay  a  debt  contracted  during  his  infancy,  are  binding**.  But 
a  promise  made,  after  taking  benefit  of  an  insolvent  act,  to  pay 
an  old  debt  by  instalments,  without  specifying  the  amount  or 
time  of  pajrment,  will  not  raise  a  new  assumpsit  to  pay  the 
debt  P.  (13). 

Motion  to  set  aside  an  execution  against  the  goods  on  a 
note**  given  by  a  debtor  discharged  under  the  insolvent  act  of 
21  G.  3.  c.  63.  for  1201.  (lOOl.  of  which  he  had  been  dis- 
charged  from  by  the  act,  but  in  consideration  of  the  loan  of 
201.  more,  he  had  given  a  note  for  the  whole)  and  to  restore 
the  goods  taken  under  the^ert  facias :  Lord  Mansfield,  C.  J. 
after  the  case  had  been  considered,  said,  that  there  was  a 
difference  between  the  case,  where  the  debt  was  destroyed, 
and  where  it  remains,  but  the  remedy  only  taken  away  by 
the  statute :  in  cases  on  the  statute  of  limitations,  there  is  not 
required  any  consideration  for  reviving  the  promise :  nor  is 
there  in  this  case,  except  the  conscientious  obligation,  which 
is  a  good  consideration.  There  is  not  any  difference  between 
cases  of  insolvency  and  bankruptcy.    BuUer  J.  mentioned  a 

k  Hopes  V.  Alder,  6  East,  16.  n.  Ro-  n  Trueman  v.  FeDton,Cowp.  544. 

gers   V.    Stevens,     9    T.    R.    713.  o  Soiitbertoo  v.  Whitlock,  1  Str.  69O. 

Luiidie  ▼.  Robertson,  7   East,  331'  Per  Raymond  C.  J. 

Haddock  v.  Bury,  Middx.  Sittings,  p  Mucklow  v.  St.  George,  4  Tannt. 

T.  3  G.  3-  per  Raymond,  C.J.  S.  P.  6l3. 

1  Hyleiog  ▼.  Hastings,    Lord  Raym.  q  Be»t  ▼.  Barber,  B.  R.  M.  ss  G.  3. 

339.  MSS.    Doug^  101.  n.    See  Wilsoir 

m  See  Lynbay  r.  Weigbtman,  5  Esp.  v.  Kemp,  B.  R.  H.  55  G.  3.  tbat 

N.  p.  C.  198.  party  cannot  be  arrested  on  fresh 

promise. 


the  same  as  the  former,  viz,  that  a  moral  obligation  is  a  good  consi- 
deration for  an  express  promise. 

(13)  In  cases  of  this  kind  some  eminent  pleaders  not  only  de* 
dare  for  the  original  cause  of  action,  but  they  also  insert  in  the 
declaration  a  count  on  the  subsequent  promise,  the  consideration 
for  which  they  state  to  be  the  debt  remaimng  unpaid. 
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case   of   this  nature  before  Lord  Hanlwick<»,    chancellor, 
1  Atk.  255.  (14).    Rule  dischaiiged. 

A  subsequent  promise  will  not  operate  so  as  to  revive  a 
rote/ security'. 

If  the  subsequent  promise  be  conditional',  it  is  incumbent- 
on  the  plaintiff  to  shew  the  condition  performed :  as  if  a 
bankrupt  after  obtaining  his  certificate,  promise  to  pay  a 
prior  debt  when  he  is  able,  the  plaintiff  must  prove  the  ability 
of  the  defendant  to  pay  at  the  time  of  the  action  brought  on 
the  subsequent  promise. 

The  Agreement  must  be  legal. — Having,  in  the  preceding 
pages,  attempted'  to  explain  the  nature  of  the  considera- 
tion, I  shall  proceed  to  the  examination  of  another  gene« 
ral  principle  relative  to  the  agreement,  namely,  that  in  order 
to  maintain  an  assumpsit,  the  agreement  must  be  legal ; 
that  is, 

1st.  It  must  not  contravene  any  rule  of  the  common  law, 
the  express  provisions  of  any  statutes  or  the  general  policy 
of  the  law. 

It  has  been  observed  that  the  two  essential  parts  in  every 
parol  agreement,  are  the  consideration  and  the  promise.  If 
either  of  these  be  illegal,  or  if  part  of  the  entire  consideration 
be  illegal  "■,  or  if  the  promise  be  to  do  two  or  more  acts,  one 
of  which  is  illegal',  an  action  cannot  be  maintained  for 
ft  breach  of  the  agreement 

Hence  where  the  consideration  was,  that  the  plaintiff  would 

r  Cocksbott  V.  Bennett,  9  T.  R.763.  t  Fetberstone  and  Hntcbioi,  a  Leon. 
■  Bcsford  ▼.  Saunders,  9  H.  Bl.   1]6.         S22. 

per  Gould  and   Heatb  Js.  dissent,  n  Cro.  Jac.  103. 

Lord  Loughborough,  C.  J.  x  T.Jones,  S4. 


(14)  A.  formerly  a  trader  in  Holland,  failed  there,  upon  which 
there  was  a  cessio  bonorum.  He  came  to  £i:gland,  and  having  pro- 
cured an  appointment  as  governor  of  a  settlement  abroad,  belong- 
inj?  to  the  African  Company,  applied  to  the  petitioner  to  be  his  se- 
curity to  the  company,  and  advance  Him  a  sum  of  money,  who 
agreed  to  it,  provided  A.  would  give  him  a  bond  comprising  the 
remainder  of  an  old  debt  due  before  the  cessio  bonorumf  as  well  as 
the  further  sum  advanced,  which  was  done  accordingly.  A.  be- 
comes a  bankrupt,  and  the  commissioners  doubting  whether  the 
petitioner  ought  to  be  admitted  a  creditor  for  the  whole  money,  he 
made  an  application  to  the  chancellor  for  that  purpose :  Lord 
Hardwicke,  chancellor,  was  of  opinion,  that  he  was  entitled  to  be 
admitted  a  creditor  for  tlie  tchole  money  upon  his  bond.  JEx  parte 
BurtODy  ]  Atk.  255. 


<»  ASSUMPSIT. 

procure  the  defendant  to  be  presented  and  instituted  to  a 
chapel  3^,  which  was  a  donative  in  the  king's  gift,  it  was  ad- 
judged ill^al,  on  the  ground  of  its  being  simony,  and  there-: 
fore  incapable  *of  supporting  an  assumpsit.  So  where  de- 
fendant*, an  under-sheriiF,  having  seized  the  goods  of  J.  S. 
under  an  elegit,  sued  out  by  the  plaintiff,  in  consideration 
that  the  plaintiif,  at  the  request  of  the  defendant,  would  sue 
out  another  writ  of  elegit,  and  authorise  some  person  to  re- 
ceive the  goods,  promised  to  procure  the  goods  to  be  found 
by  an  inquisition,  and  to  deliver  them  to  the  person  autho- 
rised ;  the  court  were  of  opinion  that  the  promise  was  ille- 
gal :  1.  Because  the  seizing  the  goods  under  the  first  elegit 
was  ill,  for  want  of  an  inquisition,  and  it  differed  from  a  fi. 
fa.  so  that  the  defendant  was  a  trespasser  ab  initio^  and  this 
promise  was  to  make  good  his  own  wrong :  2.  It  was  the 
duty  of  the  sheriff  to  return  the  jury,  who  ought  to  be  impar- 
tial ;  but  this  promise  bound  him  contrary  to  the  duty  of  his 
office ;  and  altnough  one  part  of  the  promise  was  legal,  yet 
that  depending  on  the  illegal  part  vitiated  the  whole. 

So  where  a  person  promised  to  indemnify  a  gaoler%  if  he 
would  permit  a  prisoner  to  escape  out  of  execution ;  it  was 
adjudged,  that  an  action  could  not  be  maintained  fdr  a 
breach  of  the  promise ;  because  the  consideration,  namely, 
the  suffering  a  prisoner  in  execution  to  escape,  was  against 
law. 

By  Stat  24  G.  2.  c.  40.  (passed  for  the  purpose  of  restrain- 
ing the  retailing  of  distilled  spirituous  liquors,  and  thereby 
to  check  the  immoderate  drinking  of  those  liquors  by  the 
lower  class  of  the  community)  s.  12.  it  is  enacted  "  that  no 
"  person  shall  maintain  any  action  for  any  debt  or  demand, 
"  for  any  spirituous  liquors,  unless  such  debt  has  been  bond 
**  Jide  contracted  at  one  time,  to  the  amount  of  20s.  or  up- 
**  wards ;  nor  shall  any  item  in  any  account  for  distilled  spi- 
"  rituous  liquors  be  allowed,  where  the  liquors  delivered  at 
*^  one  time,  and  mentioned  in  such  item,  shall  not  amount  to 
"  20s.  at  the  least,  without  fraud ;  and  where  no  part  of  the 
**  liquors  sold  or  delivered  shall  have  been  returned  or  agreed 
"  to  be  returned  directly  or  indirectly." 

In  an  action  for  use  and  occupation  of  part  of  a  house, 
and  for  goods  sold  and  delivered**,  it  appeared  that  the 
plaintiff  was  a  liquor-merchant,  and  the  defendant  took 
one  side  of  a  house  belonging  to  him,  the  other  side  being 

y  Mackftller  ▼.  Toddcrick,  Cro.  Car.  also  Sherley  v.  Packer,  i  Roll.   R. 

337.  353.  361.  313.  to  the  same  effect, 

z  Morris  v.  Chapman,  T.  Joiiet,  24.  b  Jacksou  v.  Attrill,  Peake*e  N.  P.  C. 

Carter,  223.  S.C.  180. 
a  Martin  T.  Blitbmao,  YcIt.  197.  See 
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occupied  by  one  Eaton,  who  sold  liquors  on  the  account  of 
the  plaintiii*.  The  defendant  kept  an  eating-house,  and  the 
liquors  consumed  by  the  customers  there  were  bad  from 
Eaton  as  they  were  wanted.  Many  of  the  items  in  the  bill 
for  liquors  were  under  20s.  It  was  objected,  that  the  plain- 
tiff could  not  recover  for  those  items ;  but  Lord  Kenyon 
thought  this  case  did  not  fall  within  the  mischiefs  intended 
to  be  remedied  by  this  statute,  the  intent  of  which  was  to 
prohibit  the  sale  of  such  small  quantities  to  the  consumer. 
This  was  done  for  the  purpose  of  preventing  the  pernicious 
effects  of  dram  drinking,  which  had  been  lound  extremely 
injurious  to  the  lower  orders  of  society.  In  the  present 
case  the  liquors  were  not  sold  to  the  defendant  for  his  own 
consumption,  but  for  the  use  of  the  gu^ts  resorting  to  his 
house  in  the  way  of  his  trade,  and  therefore  not  wi^in  the 
statute. 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared 
that  the  defendant  had  run  up  a  score  for  grog,  beer,  and 
herrings,  consumed  by  him  at  a  public-house  kept  by  the 
plaintiff.  It  was  objected,  that  the  demand  for  the  grog 
could  not  be  sustained,  being  illegal  within  the  preceding 
statute.  Thomson  B.  was  of  this  opinion,  observmg,  how- 
ever, that  the  statute  was  confined  to  spirituous  liquors.  The 
plaintiff  recovered  for  the  residue  of  his  demands 

An  action  was  brought  to  recover  the  price  of  a  quantity 
of  bricks  sold  by  the  plaintiff,  a  brick-maker**,  to  the  defen^ 
dant  It  appeared  that  the  bricks  had  been  selected  by  the 
defendant,  but  upon  being  measured  they  were  found  to  be 
of  less  dimensions  than  the  stat.  17  G.  3.  c.  42.  requires.  It 
was  holden,  that  the  plaintiff  could  not  recover ;  the  po- 
Yvcy  of  the  statute  being  to  protect  the  purchaser  of  this 
article  against  the  fraud  of  the  seller.  N.  It  did  not  appear, 
that  the  defendant  bought  the  bricks  knowing  them  to  be 
under  size. 

A  promise  not  to  use  a  trade  in  a  particular  place  is 
legal*.  So  a  contract  entered  into  by  a  practising  attorney', 
that  he  would  relinquish  and  make  over  to  B.  and  G.  two 
other  attomies,  his  business  as  an  attorney,  as  far  as  respect- 
ed his  practice  in  the  profession  within  London,  and  1^0 

c  Gilpiu  ▼.  Rendle,  Devontliire  Lent  liquors.      Per  Lord    Elleiibornn^li, 

Ass.  iSOQ.  MS.  See  Spencer  ▼  Smith,  C.J.    ISiit  see  Scott    v.    GiUinore, 

3  Camp.  N.  P.  C.  9.  that  this  stat.  3  Taunt.  3^26  and  poi^t. 

does  not  extend  to  a  security,  e.  g.  a  d  Law  v.  Hodson,  1 1  Kant,  300. 

biU  of  exchange  gfiven  in  payraeiit  e  Biond  v.  JoH)fp,  C'ro.  Juc.  5(>H. 

of  amall  quantities  of  spirituous  f  Buun  v.  Guy,  4  East's  R.  190. 
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miles  from  thence,  and  all  his  business  as  agent  for  any  at- 
torney, and  that  he  would  recommend  his  clients  and  per- 
mit B.  and  6.  to  use  his  name  in  the  business,  has  been  nol^ 
den  valid. 

Of  Agreements  contrary  to  public  Policy.— The  defendant^ 
in  consideration  that  the  plaintiff,  who  was  master-joiner 
in  one  of  his  Majesty's  dock-yards,  would  procure  himself 
to  be  superannuated,  undertook,  in  case  he,  defendant^ 
should  succeed  the  plaintiff  as  master-joiner,  to  allow  him 
the  extra  pay  from  the  yard-books  ^  This  agreement,  having 
been  maae  without  the  knowledge  of  the  navy  board,  to 
whom  the  appointment  belonged,  was  holden  void,  on  the 
ground  that  it  was  contrary  to  public  policy.  So  where  A. 
through  the  interest  of  B.  was  appointed  to  the  office  of 
customer  of  Carlisle**,  having  previously  siened  an  agree* 
ment  that  his  name  was  made  use  of  in  trvstfor  jB.,  and  that 
he  would  appoint  such  deputies  as  B.  should  nominate,  and 
would  empower  B.  to  receive  the  fees  of  the  office  to  his 
own  use;  this  agreement  was  holden  void,  first,  as  being 
against  the  principles  of  the  common  law,  inasmuch  as  the 
public  was  abused  and  the  king  deceived :  and  secondly, 
because  the  agreement  was  in  violation  of  the  statutes,  (12 
R.  2.  c.  2.  and  5  8c  6  Edw.  6.  c.  16.)  (15)  which  were  made 
to  guard  against  evils  of  this  nature.  On  the  same  ground 
it  was  holden,  that  upon  an  agreement  for  tiie  sale  (by  the 
owner)  of  the  command  of  a  ship  in  the  service  of  the  East 
India  Company  S  made  without  the  knowledge  and  against 
the  bye  laws  of  the  company,  an  action  could  not  be  main- 
tained. 

A  promise  was  made  by  the  defendant"^,  a  friend  of  a 
bankrupt,  when  he  was  on  his  last  examination,  that  in 
consideration  that  the  assignees  and  commissioners  would 
forbear  tp  examine  the  bankrupt,  concerning  certain  sums  of 
money  with  which  he  was  charg^,  that  he,  defendant,  would 

fC  Parsons  ▼.  Thompson,  i  H.  Bl.  399.        3  T.  R.  ig.    See  Stackpole  ▼.  Eorle, 

h  Garforth  ▼.  Fearoii,  i  H.  Bl.  397-  9  Wils.  133.  S.  P. 

i   Blachford  and  annlher  ▼.  Prestcn,      k  Ncrot  ▼.  Wallace,  sT.  R.  17. 


(15)  This  statute  of  Edw.  6.  prohibits  the  sale  of  certain  ofRces, 
which  are  specitied  in  the  second  section.  With  respect  to  ofBces 
under  government  not  mentioned  in  this  statute,  it  has  been  de- 
cided, that  they  cannot  be  sold.  But  there  are  some  offices  which 
may  be  the  object  of  sale,  if  the  sale  takes  place  under  the  autho- 
rity and  with  the  consent  of  those  who  have  the  power  of  appoint- 
ment,  as  commissions  in  the  army,  &c.  Per  Kenyon  C.  J.  and 
Lawrence  J.     8  T.  R.  92.  ;i4. 
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pay  thoee  sums;  the  consideration  was  holden  void  being 
contrary  to  the  policy  of  the  bankrupt  laws. 

An  agreement  by  the  payee  of  a  bill  of  exchange  to  dis- 
charge a  person  liable  upon  it',  in  consideration  that  the 
latter  would  not  move  the. court  of  Kings  Bench  against 
him  (the  payee),  for  a  misdemeanor,  is  illegal. 

A  number  of  bleachers",  in  the  county  of  Lancaster,  find- 
ing that  losses  to  a  considerable  amount  had  been  incurred 
by  them  from  their  not  being  entitled  to  retain  goods  put 
into  their  hands  for  a  general  balance,  came  to  an  agreement 
that  they  would  not  receive  the  goods  of  any  person,  who 
would  not  consent  that  they  should  be  retained  tor  a  general 
balance  that  might  happen  to  be  due  to  them.  This  agree- 
ment came  to  the  knowledge  of  J.  S.  who  afterwards  sent  a 
quantity  of  goods  to  A.  one  of  these  bleachers,  for  the  pur- 
pose of  being  bleached.  J,  S.  became  a  bankrupt  The 
assignees  demanded  the  goods,  but  the  bleacher  insisted 
that  he  had  a  lien  on  the  goods  for  what  remained  due  to 
him  for  his  work  and  labour  upon  other  works  delivered  to 
the  bankrupt  before  the  bankruptcy.  It  was  contended  on 
the  part  ot  the  assignees,  that  the  object  of  the  agreement 
was  to  create  a  lien  in  cases  where  none  existed  before; 
and  though  an  individual  might  impose  such  terms  on  his 
customers,  yet  it  was  not  competent  to  a  class  of  men  to 
do  it;  and  that  it  was  against  public  policy  to  permit  com- 
binations of  this  sort  to  avail.  But  the  court  were  of  opi- 
nion, that  as  the  convenience  of  commerce  and  natural 
justice  were  on  the  side  of  liens,  this  agreement  was  legal, 
its  object  being  merely  to  inforce  that  which  the  law  con- 
considered  as  equitable;  more  especially  as  it  was  made  by 
persons  who  had  an  option  either  to  work  for  this  or  that 
person  as  they  chose. 

^ly.  The  agreement  must  not  be  contaminated  with,  or 
arise  out  of,  an  illegal  transaction. 

Hence,  where  an  agreement  was  made  between  two  par- 
ties", subjects  of  this  country,  for  the  sale  and  delivery  of 
goods  in  Guernsey,  for  the  purpose  of  being  smuggled  into 
England;  it  was  holden,  that  the  vendor  could  not  main- 
tain an  action  for  the  value  of  the  goods.  And  in  a  subse- 
quent case,  it  was  decided  %  that  the  circumstance  of  the 

1  PooW.  Bousfietd,  ]  Camp.  N.P.C^5.    n  Bigrgi  ▼.  Lawrence,  3  T.  R.  454. 
m  Rirfcmau  ▼.  Sliawcross,  6.  T.  R.  14.     o  Cltigat  v.  Penalune,  4  T.  R.  467. 
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vendor  being  an  inhabitant  of  Guernsey  would  not  vary  the 
case,  for  he  was  still  a  subject  of  this  country  (16). 

So  where  the  vendor  was  concerned  in  giving  assistance 
to  the  vendee  to  smuggle  the  goods  p>  by  packing  them  in 
the  manner  most  suitwle'  for,  and  with  the  intent  to  aid  that 
purpose,  although  the  vendor  was  a  foreigner,  resident 
abroad,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  holden,  that  the  vendor  could  not  re- 
sort to  the  laws  of  this  country  to  give  effect  to  his  agree- 
ment. But  the  mere  knowledge  of  the  vendor^,  that  the 
goods  were  purchased  for  the  purpose  of  being  smuggled,  is 
not  sufficient  to  prevent  his  recovering  in  an  action  for  the 
price  of  the  goods,  if  the  vendor  was  a  foreigner  resident 
abroad,  and  the  sale  and  delivery  was  completed  abroad.  So 
a  person  who  sells  goods  knowing  that  the  purchaser  intends 
to  a]>ply  them  in  an  illegal  trade,  is  nevertheless  entitled  to 
recover  the  price  if  he  yields  no  other  aid  to  the  illegal  trans- 
action than  selling  the  goods,  and  obtaining  permits  for  their 
delivery  to  the  agent  of  the  purchaser'.  But  where  the 
plaintiff,  a  druggist,  after  the  42  G.  3.  c.  38,  but  before  the 
51  G.  3.  c.  87.,  sold  and  delivered  dnigs  to  the  defendant,  a 
brewer,  knowing  that  they  were  to  be  used  in  the  brewery: 
it  was  holden',  that  he  could  not  recover  the  price  of  them. 

By  the  statute  6  G.  1.  c.  18.  s.  12.  it  is  enacted,  that  all 
policies  of  insurance  on  ships,  &c.  at  sea,  or  going  to  sea, 
made  by  any  corporation  (other  than  the  two  corporations 
therein  mentioned)  pr"by  persons  acting  in  partnership,  shall 
be  void. 

A.  and  B.*  agreed  to  become  partners  as  underwriters  of 
policies  for  the  assurance  of  ships  at  sea,  in  the  profits  as 
well  as  losses  arising  therefrom,  but  that  the  name  of  A.  only 
should  be  used  in  the  subscription  of  such  policies.  In 
pursuance  of  that  agreement,  policies  were  unden^'ritten, 
and  the  premiums  received  by  B.  An  action  having  been 
brought  by  A.  to  recover  his  moiety  of  the  premiums,  it 
was  holden  that  it  would  not  lie;   for  the  plaintiff's  claim 

p  Wayniell  ▼.  Read  and  anotber,  sT.  r  Hodgson  v.  Temple,  5  Taunt.  18i. 

R.  599*  cited  by  Kenyon,  C  J.  Van*  8  Langton  t.  Hu'gbes,  1  Mau.  &  SeL 

.dyrk  ▼.  Hewitt,  i  EastV  R.  gs.  593. 

4]  Holman  v.  Jotuisun,  Cowp.  34i.  t  Booth  t.  Hodgson,  6  T.  R.  405. 


(1/))  "  A  man  may  he  born  out  of  the  realm,*  viz.  of  England,  as 
in  Ireland,  Jersey,  and  Guernsey,  &c.  and  yet  as  he  is  i;iot  born  out 
of  the  ligeanre  of  the  kin«>;i  he  is  not  an  alien/'     1  Inst.  199,  b. 
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aroBe  out  of  a  transaction  which  was  illegal^  ahd  therefore 
the  court  would  not  give  eft'ect  to  it 

So  where  A.  and  B.  were  eiigaged  in  a  partnership  of  the 
same  description  with  that  mentioned  in  the  preceding  case, 
and  A.  paid  the  whole  of  the  losses;  it  was  hoiden,  that  A". 
could  not  maintain  an  action  against  B.  to  recover  a  share  of 
the  money  that  had  been  so  paid. 

In  like  manner  it  has  been  hojclcn,  that  in  a  case  of  this 
kind,  the  underwriters  cannot  maintain  any  action  against 
the  assured  for  the  recovery  of  the  premiums*. 

Where  one  of  two  partners  had  been  compelled  to  pay 
the  whole  of  a  loss^,  and  the  other  partner  had  paid  his 
moiety  of  the  loss  into  the  hands  of  a  broker;  it  was  holden, 
that  this  moiety  could  not  be  recovered  from  thei  broker  by 
the  partner,  who  had  paid  the  whole  loss  (17). 

If  an  officer  permit  a  prisoner  to  go  at  large*,  inconse- 
quence of  which  he  (the  officer)  is  obliged  to  pay  the  cre- 
ditor; the  officer  cannot  maintain- an  action  for  money  paid 
against  the  debtor;  for  he  cannot  raise  a  cause  of  action  by 
the  payment  of  money  for  another,  on  account  of  his  own 
breach  of  duty  (18). 

Of  fraadttlcnt  Agre€ments,''^dly.    The  agreement  must 

u  Mitchell  y.  Cockborne^  9  H.  Bl.  379.  stated  tl-i«  case  to  the  judges  of  the 

Aubert  y.  Maze,'9Bo8.  and  Put.  371.  King^s  Bench,  who  coucarred  in  the 

X  Branton  ▼.  Taddy,  1  Taunton's  R.6.  same  opinion. 

y  SullWan  v.  Greaves,  Park's  Ins.  8.  %  Pitcher  v.  Bailey,  8  Eatt>  171. 
Per  Kenyou,  C.  J.  who  aAcrwards 


(17)  The  defendant,  being  a  broker^  effected  an  insurance  for 
the  plaintiff,  a  British  subject^  on  goods  from  Ostend  to  the  East 
Indies,  on  board  an  Imperial  ship,  which  insurance  was  illegal  by 
7  G.  1.  Stat.  K  c.  31.  9.  3.  The  ship  having  been  lost,  the  under* 
writers  paid  the  amount  of  the  insurance  to  the  <iefeadant,  who, 
without  any  intimation  from  them  to  retain  the  money,  refused  to 
pay  it  aver  to  the  plaintiff.  An  action  for  money  had  and  received 
having  been  brought,  it  was  holdeu,  that  the  defendant  could  not 
insist  on  the  illegality  of  the  contract  as  a  defence,  and  the  plaintiff 
recovered.     Tenant  v.  Elliott,  1  Bos.  and  Pul.  3. 

(18)  But  where  an  officer  discharged  a  prisoner,  arrei>ted  on 
mesne  process^  on  payment  of  the  sum  sworn  to  and  costH,  and  was 
afterwards  obliged  to  pay  the  residue  of  the  debt,  it  was  holden, 
by  Boiler  J.  that  as  the  officer  had  not  been  guilty  of  any  impro- 
per conduct,  and  as  he  was  by  law  compellable  to  pay  the  fc/toie 
debt,  he  was  entitled  to  recover  against  the  defendant  for  so  rnurh 
money  paid  to  his  use.  Cordrom  v.  Lord  Mussereae^  Peake's 
N.  P.  C.  1 43. 

F 
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be  fair  and  "honest,  and  not  entered  into  for  a  fraudulent 
purpose;  for  fraudulent  contracts  are  considered  in  the 
same  light  as  illegal  contracts,  and  consequently  an  action 
cannot  be  maintained  for  the  breach  of  them. 

The  defendants*  being  indebted  to  the  plaintiffs  and 
other  creditors,  and  being  insolvent,  assigned  all  their  ef- 
fects in  trust  to  pay  lis.  in  the  pound  to  their  creditors,  to 
which  all  the  creditors  consented,  and  signed  the  deed  of 
trust,  except  the  plaintiffs,  who  refused  to  sign  and  to  take 
any  composition,  unless  the  defendants  would  give  them  a 
note  for  the  remaining  9s.  in  the  pound;  the  defendants  ac- 
cordingly gave  a  note  to  that  amount,  whereupon  the  plain- 
tiffs signed  the  deed.  It  appeared,  that  if  the  plaintiff's  had 
not  signed,  the  rest  of  the  creditors  would  not  have  signed 
the  deed.  An  action  having  been  brought  on  the  note,  a 
verdict  was  found  for  the  defendants;  on  an  application 
made  to  the  court  for  a  new  trial,  it  was  refused;  Lord  Ken- 
yon,  C.  J.  observing,  that  the  foundation  of  his  opinion  was, 
that  the  temptation  to  give  this  note  was  a  fraud  on  the  cre- 
ditors who  were  parties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  consideration  of  receiving  a  compo- 
sition. The  note  preceded  the  execution  of  the  deed;  all 
the  creditore  being  assembled  for  the  purpose  of  arranging 
the  defendants'  afi'airs,  they  all  undertook  and  niutually  con- 
tracted with  each  other,  that  the  defendants  should  be  dis- 
charged from  their  debts  after  the  execution  of  the  deed. 
Then  the  plaintiffs,  in  fraud  of  that  engagement,  entered 
into  a  contract  with  the  defendants,  which  prevented  their 
being  put  into  that  situation,  which  was  the  inducement  to 
the  other  creditors  to  sign  the  deed,  and  to  relinquish  a  part 
of  their  demands: 

The  same  principle  was  established  in  Jackson  v.  Lomas, 
4  T.  R.  10b\ 

So  where  A.  having  given  B.  a  sum  of  money  for  goods  in 
advancement  of  C.  **,  a  secret  agreement,  between  B.  and  C 
that  C.  should  pay  B.  a  further  sum  for  the  goods,  washolden 
to  be  void,  on  the  ground  that  it  was  a  fraud  upon  A. 

So  where  a  trust  deed  was  proposed  to  the  creditors  of  an 
insolvent',  whereby  they  all  engaged  to  accept  payment  of 
their  debts  by  six  instalments,  the  second,  third,  and  fourth 
of  which  were  to  be  guaranteed  by  collateral  security,  and 

n,  CockshotC  ▼.  Bennett,  s  T.  R.  763.  b  Jackson  v.  Diichaire,  3  T.  R.  551. 

recog^oized  by  Lord  Elleiiborough  in  c  Leicester  v.  Rose,  4  East^s  R.  37fi. 

Steiiinmn  v.  Majpius,   11  East,  3p4.  recognized  by  Lord  Eldon,  C.  in  exp. 

See  Middletou  r.  Ld.  Ouslow,  if,  Sadler  and  aur.  L.  h  H.  ^pr.  ll-0». 
Wms.  76d. 
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the  fifth  and  sixth  were  to  remain  on  the  single  security  of 
the  insolvent;  several  of  the  creditors  refused  to  sign,  unless 
the  plaintifl's  did:  in  order  to  induce  the  plaintifis  to  sign 
the  deed,  the  defendant,  at  the  instance  of  the  insolvent, 
agreed  that  he  (the  defendant)  would  procure  the  plaintiffs 
a  collateral  security  for  the  fifth  and  sixth  instalments  within 
a  given  time,  whereupon  the  plaintifis  signed  the  trust  deed* 
and  the  other  creditors,  who  had  before  refused,  signed  also, 
but  without  any  knoxcledge  of  the  agreement  between  the 
plaintiffs  and  defendant:  an  action  having  been  brought  for 
the  non-performance  of  this  agreement,  it  was  holden  to  be 
a  void  agreement,  on  the  ground  that  it  was  a  fraud  against 
the  other  creditors;  and  although,  in  this  case,  the  stipu- 
lation by  the  plaintifis  was  for  a  further  security,  and  not  for 
more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  he  thought 
would  produce  him  money  more  certainly,  or  for  a  larger 
sum  than  he  had  agreed  to  take  in  common  with  the  other 
creditors;  that  it  was  equally  a  fraud  upon  the  other  credi« 
tors  to  stipulate  for  either. 

Immoral  A^reements.^^ihly.  If  the  agreement  be  of  such 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will 
give  a  sanction  and  encouragement  to  immorality,  an  action 
cannot  be  maintained  for  the  violation  of  it  1  his  position 
is  founded  on  the  maxim,  ex  turpi  causa  non  oritur  actio^  or 
in  the  elegant  paraphrase  of  Lord  Mansfield,  justice  must  be 
drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging',  where 
it  appeared  that  the  lodging  was  let  to  the  defendant  for  the 
puiposes  of  prostitution,  and  with  a  knowledge  on  the  part 
of  the  plaintiff  of  that  fact,  it  was  holden,  that  the  action 
was  not  maintainable®.  So  where  an  action  was  brought 
against  the  defendant  for  board  and  lodging  ^  and  it  appear^ 
ed  in  evidence,  that  the  defendant  was  a  lady  of  easy  virtue, 
that  she  had  boarded  and  lodged  with  the  plaintiff  who  had 
kept  a  house  of  bad  fame,  and  who,  besides  what  she  re- 
ceived for  the  board  and  lodging  of  the  unfortunate  women 
in  her  house,  partook  of  the  profits  of  tlieir  prostitution; 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  such  a  demand 
could  not  be  heard  in  a  court  of^justice.  On  the  same  prin« 
ciple  it  was  holden,  that  an  assumpsit  would  not  lie  to  re-> 
cover  the  value  of  prints  of  an  immoral  or  libellous  tendency, 

d  Crisp  V.  rhurcliill,  C.  B.  £.  34  G.  3.     f  Howard  ▼.  IIoi1g;e8,  Middx.  Sittings, 
Per  H^TC^  C.J.  B.  R.  before  Lord  KeoyoD,  Ck.  J« 

c  Gimrday  v.  RichardsoD,  1   Esp.  N.     »  9  Dec.  I796. 
P.  C  13.  S.  P.  per  Keuyou,  C.  J. 

Ft 
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which  had  been  sold  and  delivered  by  the  plaintiff  to  the 
defendant «.  But  in  an  action  to  recover  the  amount  of  a  bill 
delivered  for  washing  done  by  the  wife  of  the  plaintifi**, 
where  it  appeared  in  evidence,  that  the  defendant  was  a 
prostitute,  and  that  the  articles  washed  consisted  principally 
of  expensive  dresses,  in  which  the  defendant  appeared  at 
public  places,  and  of  gentleman's  night-caps,  which  were 
worn  by  the  persons  who  slept  with  the  defendant,  with  all 
which  circumstances  the  plaintiff  was  acquainted;  it  was 
holden,  that  the  use  to  which  the  defendant  applied  the  li- 
nen could  not  affect  the  contract,  and  that  the  plaintiff  was 
entitled  to  recover. 

The  same  doctrine  was  laid  down  by  Lord  EUenborough, 
in  Bowry  v.  Bennet,  1  Camp.  N.  P.  C.  348.  where  an  action 
was  brought  against  a  prostitute  to  recover  the  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff.  The  C.J. 
said,  that  the  mere  circumstance  of  the  defendant  being 
a  prostitute  within  the  knowledge  of  the  plaintiff,  would  not 
render  the  contract  illegal.  In  order  to  defeat  the  action,  it 
must  be  shewn  that  the  plaintiff  expected  to  be  paid  out  of 
the  profits  of  the  defendant's  prostitution,  and  that  he  had 
sold  her  the  clothes  in  order  to  carry  it  on. 


II.  Of  the  General  Indebitatus  Assumpsit. 

Having  premised  that  the  rules  laid  down  in  the  preced- 
ing section,  govern  the  action  of  assumpsit  in  both  its 
forms,  that  is,  whether  the  plaintiff  sets  forth  the  agree- 
ment, for  the  breach  of  which  he  complains,  specially,  and 
declares,  as  it  is  technically  termed,  on  a  special  assumpsit; 
or  whether,  the  nature  of  his  case  permitting  it,  he  adopts 
the  general  form  of  an  indebitatus  assumpsit,  I  shall  proceed 
to  an  explanation  of  the  latter  form. 

General  Indebitatus  Assumpsit, — ^The  general  indebitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de- 
fendant not  being  permitted  in  this  form  of  action  to  wage 
his  law»(lp).     It  may  be.  considered  as  a  general   rule,  that 

» 

%  Per  Lawrence  J.  Sittings  Hil.  43  G.    b  Lloyd  ▼.  Jobneon,   I  Bos.  aud  Pal. 
3.  B.  R.  4  Eflp.  N.  P.  C.  97.  340. 

(19)  See  Slade's  case,  4  Co.  91 — ^95  b.  and  the  judicious  remarks 
of  Professor  Wooddeson,  in  the  third  volume  of  his  Systematical 
View  of  the  Laws  of  England,  p.  l68.  n.  e. 
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an  indebitatus  assumpsit  will  not  lie  in  any  case,  but  where 
debt  will  lie'  (20).  It  is  observable,  however,  that  the  re- 
medy by  action  of  debt  is  more  extensive  than  the  remedy 
by  indebitatus  assumpsit ;  for  debt  may  be  brought  on  a  re- 
cord or  specialty,  whereas  the  indebitatus  assumpsit  is  con- 
fined to  parol  agreements.  Hence,  although  the  form  of  the 
general  indebitatus  assumpsit  is  very  concise,  yet  it  is  essen- 
tially necessary  to  state  in  the  declaration  for  what  cause  the 
debt  or  duty  became  due,  in  order  that  it  may  appear  to  the 
court  to  be  matter  whereon  an  assumpsit  may  be  founded  ;^ 
and  an  omission  in  this  respect  may  be  taken  advantage  of 
by  writ  of  error^,  or  in  arrest  of  judgment,  after  verdict^ 
But  it  is  not  necessary  in  this  form  of  action  to  state  the 
particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted 
to  the  plaintiff  for  work  and  labour"^ ;  for  the  agistment"  of 
cattle  in  the  plaintiff's  ground ;  for  a  premium  °  upon  a  po- 
licy of  assurance  upon  such  a  ship ;  upon  an  account  stated' 
(21) ;  on  a  foreign  judgmental,  without  stating  the  cause  of 
action  on  which  the  judgment  proceeded ;  or  for  money  had 
and  received',  without  stating  ror  \vhat  cause  the  money  was 
had  and  received. 

The  counts  in  indebitatus  assumpsit  for  work  and  labour, 
goods  sold  and  delivered,  money  lent  and  advanced,  money 
paid,  laid  out,  and  expended,  money  had  and  received,  and 
on  an  account  stated,  being  in  most  frequent  use,  are  called 
the  general  or  common  counts,  and  all  or  some  of  them  are 
usually  added  to  every  special  assumpsit,  where  the  circum- 
stances of  the  case  require  it;  the  advantage  of  which  is  this, 
that  if  the  plaintiff  fails  in  proving  the  special  count,  he  may 
resort  to  evidence  applicable  to  the  common  counts*,  unless 
the  special  contract  remains  open,  still  subsisting,  and  in 
force,  in  which  case  the  plaintiff  is  precluded  from  recovering 
on  the  common  counts*. 


i  HarrVs  case,  Salk.  23. 
k  Cro.  Jac.  906,  307. 
1    Foster  v.  Smith,  Cro.  Car.  3] . 
m  Hibbert  v.  Court  hope,  Carth.  S76. 
n  Gardiner  v.  Belliiighatn,  Hob.  5. 
o  Fowk  V.  Piosacke,  3  Lev.  153. 
p  Homes  ▼.  Savill,  Cro.  Car.  1 16. 
q  PUistpw  T.  Van  Uxem,  Cam.  Scacc. 
T.  18  Geo.  3.  Dong.  5.  o. 


r  Rabies  v.  Sikes,  B.  R.  M.  9S  Car.  9. 

8  Payne  t.  Bacomb,  Douf^.  65 1 . 

t  Hnlle  ▼.  Heightman,  2  East's  R.  14?. 
recognising  Weston  ▼.  Downes, 
Doug.  23.  See  also  potif  under  inde- 
bitatui  asnimprit,  for  money  had  and 
received.  Art.  II.  and  Cooke  v. 
Munstone,  1  Bos.  aud  Pul.  N.  R.351. 


(20)  The  authority  of  this  rule  was  questioned  by  Lord  Mans- 
field, C.  J.  in  Moses  v.  Macferlan,  2  Burr.  1008. 

(21)  In  an  action  of  indebitatus  assumpsit^  upon  an  account 
itated,  it  is  not  necessary  to  prove  the  items  of  the  account,  buf 
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In  addition  to  the  causes  of  action  already  enumerated,  it 
has  been  holden,  that  an  indebitatus  assumpsit  will  lie,  for  a 
fee  due  from  any  person  who  accepts  the  honour  of  knight- 
hood, to  the  gentlemen  ushers  and  daily  waiter  to  the  king" ; 
for  fees  due  to  an  usher  of  the  black  rod* ;  for  a  reasonable 
and  customary  fine  due  to  the  heir  of  the  lord  from  a  copy- 
holder upon  the  death  of  the  lord  ^ ;  for  freight  * ;  for  money 
due  by  the  custom  of  London  for  scavage* ;  for  tolls ^;  for  a' 
penalty  due  by  the  ordinances  of  a  company  for  not  serving 
the  oliice  of  steward  according  to  a  bye-law ' ;  and,  lastly, 
indebitatus  assumpsit  will  lie  on  a  foreign  judgment^. 

But  an  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  ex* 
change  by  the  payee  against  the  acceptor',  b'ecause  the  ac- 
ceptance is  only  a  collateral  engagement  to  pay  the  debt  of 
another,  namely,  the  debt  of  the  drawer ;  nor  will  it  lie  for  a 
wager  ^  because  a  real  consideration  is  wanting,  and  debt  will 
not  lie  for  a  wager- 
It  will  be  proper  to  remark  here  that  an  indebitatus  assump^- 
sit  will  not  he  on  a  special  agreement «  until  the  terms  of  it  are  , 
performed,  but  when  that  is  done,  it  raises  a  duty,  for  which 
a  general  indebitatus  assumpsit  will  lie. 

In  cases  of  this  kind,  t.  e.  where  the  terms  of  the  special 
agreement  have  been  performed,  if  the  plaintiff,  having  de- 
clared on  the  special  agreement,  and  also  on  a  general  inde-^ 

u  Duppa  ▼.  Gerard,  Carth.  95.  c  Barber  Surgeons  v.  Pelson,  3  Lev. 

X  Sanderfton  v.  Brifi;nall,  Str.  747.  953. 

y  Shuttleworth  V.  Garrett,  Cartb.  90.  d  Crawfordv.  Whittal,  Doug.  4  n  [i>] 

Holt,  C.  Jdifiventtent.  (99).  e  Hard's  Cane,  Salk.  93. 

s  1  Ventr.  loO.  f  Bovry  ▼.  Castleman,  Ld.  Raym.  69, 

ft  City  of  London  r.  Goree,9  Lev.  174  •  g  Gordon  v.  Martin,  Fi(z-Gib.  303. 
b  Steward  V.  Baker,  1  T.  R.  618. 


only  that  an  account  was  stated,  for  that  is  the  cause  of  action. 
Agreed  per  Raymond,  C.  J.  Page  and  Reynolds,  J.  in  Bartlett  v. 
Emery',  1  T.  R.  4*2.  n.  The  accounting  being  the  ground  of  the 
promise  is  traversable.  0alby  y.  Cooke,  Cro.  Jac.  234.  On  an 
account  stated,  the  plaintiff  is  not  obliged  to  prove  the  exact  sun) 
laid  in  the  declaration,  Thompson  v.  Spencer,  B.  R.  E.  8  G.  3, 
Bull.  N.  P.  129.  .  An  acknowledgment  by  the  defendant  of  a  debt 
due  upon  any  account,  is  sufficient  to  enable  the  plaintiff  to  recover 
upou  a  count  for  an  account  stated.  Knowles  v.  Michel,  13  East, 
249. 

{'22)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would 
lie  for  a  tine  upon  an  admittance  to  a  copyhold.  See  also  Whitfield 
V.  Hunt,  Doug.  727.  n.  [f  155.]  where  it  was  holden,  that  a  general 
indebitatus  assumpsit  would  lie  by  the  lord  against  the  tenant  of  a 
custopfjarjr  tenement  for  a  fine  due  upon  admission. 
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bitatus  assumpsit,  fail  in  proving  the  special  agreement,  he 
may  resort  to  the  general  count^  (23). 

In  an  action  of  indehitaius  assumpsit  for  goods  sold  and 
delivered*,  it  appeared  that  the  goods  in  question  had  been 
valued  at  a  certain  sum,  for  which  paymefH  was  to  be  made 
by  the  defendant  in  three  months  after  the  I5th  of  September, 
1802,  (the  day  on  which  the  bargain  was  concluded)  by  a 
hill  of  two  months .  The  action  was  commenced  in  Hilary 
Term,  1803,  before  the  expiration  of  live  months  from  the 
day  on  which  the  contract  was  made.  The  Court  of  King's 
Bench  (dissentiente  Ellenborough,  C.  J.)  were  of  opinion, 
that  the  action  was  prematurely  brought  on  the  implied  as- 
sumpsit before  the  expiration  of  the  credit,  and  that  a  spe-^  ^ 
cial  action  of  assumpsit  was  the  mode  in  which  the  defen-> 
dant  ought  to  have  been  sued  for  the  not  giving  at  the  end  of 
three  months  a  bill  at  two  months,  in  which  action  the  plain- 
tiff would  have  been  entitled  to  recover  damages  against  the 
defendant  for  his  not  having  given  the  bill,  such  as  the  loss  of 
interest,  &c.  (24). 

b  Leedff  ▼.  Barrows,  12  East,  3.        i  Mussen  y.  Price,  4  East's  Rep.  147 • 

(23)  *'  If  A.  declare  upon  a  special  agreement,  and  likewise  upoQ 
a  quantum  meruit^  and  at  the  trial  prove  a  special  agreement,  but 
ditferent  from  that  which  is  laid  in  the  declaration,  he  cannot  reco- 
ver on  either  count :  not  on  the  first,  because  of  the  variance ;  nor 
on  the  second,  because  there  was  a  special  agreement ;  but  if  he 
prove  a  special  agreement  and  the  work  done,  but  not  pursuant  to  such 
agreement,  he  snail  recover  upon  the  quantum  meruit ;  for  otherwise 
he  would  not  be  able  to  recover  at  all.^*     Bull.  N.  P.  139*  Str.  638. 

**  I  apprehend  the  rule  to  be  this  :  where  a  party  declares  on  a 
special  contract,  seeking  to  recover  thereon,  but  fails  in  his  right  so 
to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that,  supposing  there  had  been  no  special  contract,  he  might 
still  have  recovered  for  money  paid,  or  for  work  and  labour  done. 
As  in  the  cabe  of  a  plaintiff  suing  a  defendant  as  having  built  a  house 
for  him  according  to  agreement ;  there,  if  he  fail  to  prove  that  he  has 
built  it  according  to  agreement,  he  may  still  recover  for  his  work 
and  labour  done."  Per  Sir  J.  Mansfield,  delivering  the  opinion 
of  the  court  in  Cooke  v.  Munstone,  1  Bos.  and  Put.  N.  li.  354. 
'Mf  a  man  agrees  to  build  for  another  a  house  to  be  paid  for  it, 
and  afterwards  builds  the  house,  in  this  case  he  has  two  ways  of 
declaring,  either  upon  the  original  executory  agreement,  as  to  be 
performed  infuturo,  or  upon  an  indebitatus  assumpsit,  or  quantum 
meruit,  when  the  house  is  actually  built ^  and  the  agreement  executed^ 
Per  Denison,  J.  Alcorn  v.  Westbrook,  I  Wils*.  1 17. 

{^  Care  must  be  taken  to  distinguish  cases  of  this  kind  from 
the  common  cases  in  which  goods  are  sold,  and  a  bill  taken  in  pa}^ 
ment  payable  at  a  future  day,  but  without  any  express  agreemen 
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So  where  goods  were  purchased  by  the  defendant  of  the 
plaintiff*^,  to  be  paid  for  oy  a  bill  at  two  months,  which  bill 
was  accordingly  drawn  upon  the  defendant  for'  the  amount 
of  the  goods,  and  tendered  for  acceptance,  which  was  re- 
fused ;  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  having  been  brought  before  the  expiration  of  the 
two  months,  it  was  holden  by  the  Court  of  Common  Pleas, 
on  tte  authority  of  the  preceding  case,  that  the  action  could 
not  be  sustained  (25). 

But  it  must  be  observed,  that  the  plaintiff  is  entitled  to 
recover  for  goods  sold  and  delivered  upon  credit  for  a  certain 
time',  if  it  appear  by  a  special  memorandum  that  the  bill 
was  filed  on  a  day  subsequent  to  the  expiration  of  the  credit, 
although  the  writ  appear  to  have  issued  before  (26), 

k  Dntton  t.  Soloiponson,  3  Bm.  dc  I    Swancott  v.  Westgarth,4  East*8  R. 

Pal.  589.  75. 


^or  time  for  the  payment  of  the  ^oods ;  in  this  last-mentioned  case» 
if  the  bill  is  dishonoured,  the  drawer  niay  be  sued  immediately 
upon  the  original  cause  of  action  without  any  regard  being  had  to 
the  time  which  the  bill  ha^  to  run;  for  there  being  no  agreement  as 
to  time,  the  party  takes  tlie  bill  as  payment,  and,  therefore,  if  it 
turn  out  to  be  good  for  nothing,  the  creditor  has  not  received  that 
which  the  other  undertook  to  ^ve  him,  and  may  therefore  pursue 
his  remedy  immediately.  Stedman  v.  Gooch,  1  Esp.  N.  P.  C  .5. 
Puckford  V.  Maxwell,  6  T.  R.  52.  Owenson  v.  Morse,  7  T.  R.  64. 
A  debtor  is  not  discharged  by  giving  a  check  which  produces  no* 
thing,. althou{^h  payment  in  cash  may  have  been  previously  tender- 
ed ;  and  the  circumstance  of  the  check  being  given  by  the  agent  of 
the  debtor,  who  is  ^t  the  time  indebted  to  his  principal  in  a  larger 
amount,  makes  no  difference.  Everett  v.  Collins,  2  Camp.  N.  P« 
C.  515.  . 

(25)  Lord  Alvanley,  C.  J.  said,  **  that  he  should  recommend  to 
any  person  bringing  an  action  in  a  case  of  this  kind,  [even  after  the 
expiration  of  the  two  months]  to  declare  on  the  special  agreement, 
as  well  as  on  the  general  count ;  for  he  entertained  great  doubts, 
whether,  even  at  the  end  of  the  two  months,  an  indebitatus  assttntp^ 
sit  would  lie,  if  it  did  not  lie  before  the  expiration  of  that  period.'* 
But  see  4  East's  R.  75.  See  also  Brooke  v.  White,  1  Bos.  &  Pul. 
N.  R.  330.  cont. 

(26)  In  like  manner  where  a  declaration  is  entitled  generally  of 
the  term,  in  which  case  it  refers  to  the  first  day  of  the  term,  and  evi- 
dence is  given  of  a  cause  of  action  accruing  after  that  day;  yet,  if 
upon  the  production  of  the  writ  it  appears  that  the  writ  was  sued 
out  after  the  cause  of  action,  no  advantage  can  be  taken  of  the 
mistake  in  the  title  of  the  declaration.  Rhodes  v.  Gibbs,  Surrey 
Suni.  Ass.  1804,  tieath,  J.     5  Esp.  N.  P.  C.  l63. 
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A.  agreed  to  deliver  to  B.  100  bags  of  hops  at  a  certain 
price  per  cwt  by  a  certain  time".  A.  having  delivered  twelve 
oacfs  t>efore  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered.  It  was  holden,  that,  as  the 
contract  was  entire  and  could  not  be  split,  the  plaintiff  was 
not  entitled  to  bring  an  action,  until  the  whole  quantity  was 
delivered,  or  until  the  time  for  delivering  the  whole  had 
arrived. 

A  collateral  undertaking  must  be  declared  on  specially; 
as  where  B.  undertook  in  writing  to  A.  to  answer  for  the  pay- 
ment of  certain  goods  to  be  sent  by  him  to  C,  it  was  holaen\ 
that  A.  could  not  maintain  an  indebitatus  assumpsit  against  B. 
for  the  price  of  the  goods  sent  to  C. ;  but  that  he  ought  to  have 
declared  specially  on  the  guaranty. 

The  general  indebitatus  assumpsit  for  money  paid,  and  for 
money  had  and  received,  being  those  forms  of  action  which 
are  of  more  extensive  application  than  any  other  known  in 
the  law,  I  shall  proceed  to  inquire  in  what  cases  they  may  be 
brought,  beginning  with  the  indebitatus  assumpsit  for  money 
paid. 

Of  the  Indebitatus  Assumpsit  for  Money  paid. — Where  a 
person  has  laid  out  his  own  money  for  the  use  of  another, 
either  with  the  express  or  implied  consent  of  such  other  per- 
son, the  law  implies  a  promise  of  repayment,  for  a  breach  of 
which  an  indebitatus  assumpsit  for  money  paid,  laid  out,  and 
expended,  may  be  maintained : 

As  where  one  person  is  surety  for  another,  and  compellable 
to  pay  the  whole  debt*",  and  the  surety  is  called  upon  to  pay, 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recovered  against  him  in  an  action  for  money  paid,  even 
though  the  surety  did  not  pay  the  debt  by  the  desire  of  ths  ' 
principal  (27). 

■I  Waddington  v.  Oliver,  9  Boi.  &  Pal.    n  Mincft  v,  Sculthorpe,  9  Camp.N.  P. 
N.  R.61.  C.  815. 

o  Per  Keoyon,  C.J,  S  T.  R.  310. 


(97)  Upon  this  subject,  Butler,  J.  in  Toussaint  v.  Martinnant« 
S  T.  R.  105.  obHerved,  that  **  in  ancient  times  an  action  could  not 
'*  be  maintained  at  law,  where  a  surety  had  paid  the  debt  of  hh 
**  principal ;  and  the  first  case,  in  which  the  plaintiff  succeeded, 
**  was  before  Gould,  J.  at  Dorchester,  which  was  decided  on  equi- 
^*  table  grounds." 

Although  the  preceding  observation  was  cited  without  remark^ 
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So  where  two  persons  are  sureties  for  another',  and  the 
obligee  <;ompel8  one  of  the  sureties  to  pay  the  whole  debt, 
siich  surety  may  maintain  an  action  against  his  co-surety,  and 
thereby  compel  him  to  contribute  his  proportion  towards  the 
payment  of  the  debt  N.  In  such  case,  it  does  not  appear  to 
be  necessary,  that  the  insolvency  of  the  principal  debtor 
should  be  proved. 

But  where  it  appeared  that  one  of  two  sureties  had  been 
prevailed  on  to  become  a  surety  at  the  instance  of  the  other  *>, 
and'  the  other  had  been  compelled  to  pay  the  debt;  Lord 
Kenyon  would  not  permit  him  to  call  on  his  co-surety  for 
contribution,  more  especially  as  he  had  taken  a  bill  of  sale 
from  the  principal  debtor  in  order  to  protect  himself. 

This  action  may  be  maintained  by  the  bail  against  their 
principal',  for  the  recovery  of  such  sums  of  money,  as  they, 
from  their  situation  as  bail,  and>in  order  to  secure  themselves, 
have  been  fairly  and  necessarily  obliged  to  expend.  The 
bail  may  surrender  their  principal  in  their  own  discharge, 
and  for  their  own  security ;  consequently,  if  the  principal 
absconds,  and  the  bail  incur  expenses  in^sending  after  him 
and  securing  him,  in  order  that  he  may  be  surrendered, 
such  expenses  may  be  recovered  in  this  action  against  the 
principal. 

p  Admitted  in  Cowell  v.  Edwards,  3    q  Turner  ▼.  DarieB,  3  Esp.  N.  P.  C. 
Bos.  &  Pul.  s68.  and  by  Ld.Ken-        478. 

yon,  J.  C.  in  the  following  case.         r  Fisher  y.  EellowB,  5  Esp.  N.  P.  C. 

171. 


in  a  modern  case,  viz.  by  Mr.  J.  Lawrence,  in  Cowley  v.  Dunlop,  7 
T.  R.  568,  I  am  inclined  to  think  that  the  position  is  not  strictly 
•correct.  From  a  MS.  note  in  my  possession,  the  same  doctrine  ap- 
pears to  have  been  laid  down  by  Lord  Manstield*  C.  J.  in  the  year 
1757»  six  years  before  Sir  H.  Gould  was  appointed  a  judge  of  the 
Court  of  Common  Pleas.  The  case  alluded  to  was  that  of  Decker 
V.  Pope,  London  Sittings,  9th  July,  1757-  It  was  an  action  brought 
by  an  administrator  de  bonis  non  of  a  surety,  who,  at  defendant's 
request,  had  joined  with  another  friend  of  defendant's  in  giving 
bond  for  the  payment  of  the  price  of  some  goods  that  were  sold  to 
defendant ;  and  the  surety  having  been  obliged  to  pay  the  money, 
the  administrator  declared  against  defendant  fbr  so  much  money 
paid  to  his  use;  Lord  Mansfield  directed  the  jury  to  find  for  the 
plaintiff;  observing,  that  where  a  debtor  desires  another  person  to 
be  bound  with  him  or  for  him,  and  the  surety  is  afterwards  obliged 
to  pay  the  debt,  this  is  a  sufficient  consideration  to  raise  a  promise 
in  law,  and  to  charge  the  principal  in  an  action  for  money  paid  to 
his  use.  He  added,  that  he  had  conferred  with  most  of  the  judges 
upon  it,  and  they  agreed  in  that  opinion. 
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So  where  A.,  B«,  and  C.  were  lessees  of  certain  premises 
by  deed  from  D.',  to  whom  they  covenanted  to  pay  the  rent 
and  B.  and  C.  assigned  their  interest  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of  A., 
where  they  were  taken  as  a  distress  by  D.  for  rent  arrear,  and 
the  plaintiif,  in  order  to  redeem  his  goods,  was  obliged  to 
pay  the  rent  due,  taking  at  the  time  a  receipt^  from  D.'s 
attorney  as  for  so  much  received  on  account  of  A.,  B.,  and  C. ; 
it  was  holden,  that  the  plaintiif  might  maintain  an  action 
for  money  paid  against  A.,  B.,  and  C,  on  the  ground  that  the 
three  defendants  were  liable  to  the  landlord  for  the  rent 
in  the  first  instance,  ^nd  as,  by  the  payment  made  by  the 
plaintifr,  all  the  tliree  were  released  from  the  demand  of  the 
rent,  and  as  such  payment  was  not  a  voluntary  but  a  com- 
pulsory payment,  because  the  plaintiff  could  not  have  relieved 
nimseif  from  the  distress,  under  these  circumstances  the  law 
would  imply  a  promise  by  the  three  defendants  to  repay  the 
plaintiff. 

In  the  preceding  case  it  will  be  observed  that  the  money 
paid  was  the  plaintiff's  money* ;  this  is  requisite  for  the 
maintenance  of  the  action ;  for  where  A.  let  a  house  to  B., 
which  B.  underlet  to  C,  and  A.  distrained  the  goods  of  C.  for 
rent  due  from  B.,  which  goods  were  afterwards  sold  by  virtue 
of  the  Stat  2  W.  &  M.  sess.  2.  c.  5.  s.  2,  and  the  money  arising 
from  the  sale  paid  over  by  the  auctioneer  to  A. ;  it  was  holden 
that  C.  could^  not  maintain  an  action  against  B.  for  money 
paid  to  his  use,  because  the  money  in  question  never  was  the 
money  of  C.  but  the  money  of  the  landlord ;  for  the  moment 
the  goods  were  converted  into  money,  that  money  became  an 
executed  satisfaction  in  the  landlord  for  the  rent  arrear  ;  and 
C.  the  tenant  was  only  interested  in  the  surplus  proceeds,  if  ^ 
any,  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  per- 
son having  received  an  advantage  from  the  payment  of  money 
by  another,  is  not  sufficient  to  raise  an  assumpsit  against 
the  former;  the  consent  of  the  party,  either  express  or 
implied,  is  essentially  necessary  to  the  support  of  the 
.  action. 

In  an  action  for  money  paid",  laid  out,  and  expended,  by 
the  plaintiffs,  to  the  use  of  the  defendants,  it  appeared  that 

■  EzallT.  Partridge  and  others,  8  T.R.  Vedast's,    v.    Lewis    aod   another, 

308.  ^  Overseers  of  St.  Michael  U  Qnem, 

t   Moore  ▼.  Pyrhe,  1 1  East,  59.  London,  i  T.  R.  90. 
m  Stokcaaadaootbcr,  Overseen  of  ftt. 


76  ASSUMPSIT. 

by  Stat  22  &  23  Car.  2.  c.  11.  the  parishes  of  St  Vedast's 
and  St  Michael  le  Quern  were  united ;  and  that,  since  that 
time,  one  set  of  officers  had  served  for  the  two  parishes,  the 
election  of  whom  had  always  been  made  at  a  joint  vestry ; 
that  only  nine  vacancies  in  the  office  of  sexton  had  happened 
since,  all  which  had  been  filled  up  agreeably  to  this  custom ; 
that  in  the  year  1739  the  sexton's  salary  was  fixed  at  201.  per 
annum,  which  was  a^^ed  to  be  paid  equally  by  both  parishes ; 
that  the  overseers  of  St  Vedast's  had  paid  the  sexton  who 
was  last  chosen  the  whole  sum,  to  recover  a  moiety  of  which 
this  action  was  brought  The  defence  set  up  was,  that  the 
last  election  of  a  sexton  was  not  a  joint  one,  and  that  the 
parish  of  St  Michael  claimed  a  right  of  choosing  a  separate 
sexton  for  themselves,  of  which  they  had  given  notice  to  the 
other  parish.  Lord  Mansfield,  C.  J.  This  action  must  be 
grounded  either  on  an  express  or  implied  consent ;  but  here 
is  neither.  BuUer,  J.  If  this  were  held  to  be  a  joint  obliga- 
tion, it  would  be  saying,  that  the  sexton  might  bring  his 
action  against  one  of  the  parishes  for  the  whole  sum,  which  is 
not  the  case. 

In  like  manner  it  was  holden,  that  a  broker^  (who  had 
contracted  with  third  persons  for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  his  principal,  but  without  disclos- 
ing the  name  of  his  principal,  who  afterwards  in  consequence 
of  the  rise  of  the  stocks  refused  to  make  good  his  bars^ain) 
could  not,  by  paying  the  difference  to  the  persons  to  wnom 
the  stock  had  been  sold,  maintain  an  action  for  money 
paid  on  an  implied  assumpsit  against  his  principal  for  the 
amount 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction  J^, 
and  he  undertakes  to  conduct  the  auction  so  as  to  avoid  in- 
curring the  duty  if  the  estate  is  not  sold,  but  through  mistake 
transacts  the  business  so  that  the  duty  attaches,  which  he  is 
obliged  to  pay,  the  law  will  not  raise  an  implied  promise  on 
,  the  part  of  the  employer  to  reimburse  the  auctioneer  the 
money  paid  for  the  duty,  which  has  been  thus  incurred 
through  his  own  blunder. 

An  officer  guilty  of  a  breach  of  duty  cannot  recover  money 
which  he  has  paid  in  consequence  of  it,  though  for  the  benefit 
of  the  defendant  \ 

If  A.  recover  in  an  action  founded  on  tort  against  B.  and 
C.*,  and  levy  the  whole  damages  on  B.,'  B.  cannot  maintain 

X  Child  ▼.  Morley,  8  T.  R.  6iO.  %  Pitcher  ▼.  Bailey,  9  East,  171. 

y  Capp  T.  TophaiDf  6  East,  392*  a  Merryweather  ▼,  Nixan,  8  T.  R.  18&.. 
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an  action  against  C.  upon  an  implied  assumpsit  for  a  reim- 
bureement  of  a  moiety;  for  a  contribution  cannot  be  claimed 
as  between  joint  wrong-doe: s  (28)/ 

A.  having  recovered  a  judgment  against  a  trader*,  and 
taken  out  execution,  a  levy  was  made  on  the  goods  of  the 
trader,  but  after  he  had  committed  an  act  of  bankruptcy, 
and  the  money  levied  was  paid  over  to  A.  An  action  of 
trover  was  afterwards  brought  by  the  assignees  against  A., 
the  sheriff,  and  the  bailiff,  in  which  damages  were  recovered; 
and  these  damages,  together  with  the  costs,  were  paid  by 
the  bailiff:  it  was  holden,  that  there  was  no  implied  promise 
on  the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute 
to  the  aamages  and  costs  in  the  action  of  trover;  but  that 
the  bailiff  might,  in  an  action  for  money  had  and  received, 
recover  the  levy-money,  being  money  paid  under  a  mistake 
to  A.  and  the  bailiff  being  answerable  for  it  to  the  assignees. 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission,  and  two  of  them 
paid  the  solicitor's  bill',  it  was  holden  that  the  two  could 
not  maintain  a  joint  action  against  the  third  for  contribu- 
tion, but  that  each  ought  to  bring  a  separate  action.  So 
where  three  had  entered  into  a  joint  and  several  bond  of 
indemnity  to  a  sheriff*,  for  the  protection  of  their  separate 
interests,  and  the  sheriff  had  compelled  two  of  them  to  pay 
the  whole  sum,  it  was  holden  that  thev  could  not  maintain 
a  joint  action  against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received. 
— ^The  action  for  money  had  and  received  is  founded  on  all 

« 

b  Wilson  V.  Milner^  2  Camp.  N.  P.  C.    c  Brand  aod  another  ▼.  Boulcott,  3 
452.  Boe.  &  Pal.  S35. 

d  Kelby  V.  Vernon,  5  Eap.N.P.C.  194. 


(28)  A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyon 
C.  J.  S.  C.  So  an  action  of  assumpsit  lies  by  a  ship  owner  to 
recover  from  the  owner  of  the  cargo,  his  proportion  of  a  general 
averse  loss  incurred  by  sacrificing  the  tackle  belonging  to  a  ship 
on  an  extraordinary  emergency  for  the  benefit  of  the  whole  con- 
cern. Birkley  v.  Presgrave,  1  East*s  R.  220.  So  an  action  may 
be  maintained  to  recover  a  contribution  in  the  nature  of  genenil 
average  by  one  shipper  of  goods  against  another,  Dobson  v.  Wilson, 
3  Camp.  N.  P.  C.  480.  The  owners  of  a  ship's  cargo  are  liable  to 
contribution,  at  the  suit  of  the  shipowners,  for  ship's  stores  neces* 
sHfily  thrown  overboard  after  a  vessel  was  captured  and  while  slie 
was  in  the  hands  of  the  enemy.   Price  v.  Noble,  4  Taunt.  123. 
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the  equitable  circumstances  of  the  case  between  the  parties; 
and,  consequently,  in  order  to  recover  in  this  form  of  action, 
the  plaintiff  must  shew  that  he  has  equity  and  conscience 
on  his  side.  From  the  following  positions  it  may  be  col* 
lected  in  what  cases  this  action  may  be  maintained. 

1.  If  I  pay  money  to  a  person  who  claims  an  authority 
to  receive  it,  but  really  has  not  any  such  an  authority*,  and 
afterwards  I  am  compelled  to  pay  it  again  to  the  person 
lawfully  entitled  to  receive  it,  an  action  for  money  had  and 
received  will  lie  against  the  person  unjustly  receiving  the 
money  (29). 

2.  Where  a  person  has  usurped  an  office  belonging  to 
another^  and  taken  the  known  and  accustomed  fees  of 
office,  an  action  for  money  had  and  received  will  lie  at  the 
suit  of  the  party  really  entitled  to  the  office  against  the  in- 
truder for  the  recovery  of  such  fees. 

Hence  this  action  is  frequently  brought,  in  the  place  of 
an  assize,  to  try  the  right  to  offices*  to  which  iees  are  an- 
nexed**. It  must  be  observed,  however,  that  this  action  will 
not  lie  to  recover  gratuitous  donations  given  to  the  intruder, 
as  money  given  by  strangers  for  shewing  a  church ;  for  an  as- 
size will  not  lie  for  a  gratuity. 

An  action  for  money  had  and  received*  does  not  lie  by  the 
nominee  of  a  perpetual  curacy  for  the  profits  thereof,  until 
he  has  obtained  the  bishop's  licence;  for,  in  curacies,  the 
party  is  not  in  possession,  until  licence.  But,  in  the  case  of 
a  donative,  the  party  is  in  full  possession  immediately  on 
the  nomination;  and,  consequently,  if  any  other  person 
takes  the  rents  and  profits,  he  may  maintain  an  action  for 
money  had  and  received*^. 

e  BonneU  ▼.  Fouke,  3  Sid.  4.  See  post,  ranto  is  the  only  coiiTcnieDt  method 

'page  83,  Cripps  r.  Reade.  of  trying  the  right  where  there  are 

f  Aris  ▼.  Stakeley,  9  Mod.  260.    See  no  fees. 

also  Howard  t.  Wood,  9  Lev.  245.  i  Powell  r.  Milbank,  M.  13  Geo.  3. 

and  the  opinion  of  Holt,  C.  J.  in  B.  R.  1  T.  R.  399.  n.  3  BI.K.  851* 

1  Ld.  Ray.  703.  S.  C. 

g  Boyter  v.  Dodsworth,  6  T.  R.  681.  k  Per  Ashburst,  J.  in  The  King  v.  Bi- 

h  See  R.  y.  Biogbam,  2  East^s  R.  3ii.  shop  of  Chester,  1 T,  R.  403- 

Inforination  in  nature  of  quo  war- 


(>29)  If  A.  be  indebted 'to  B.,  and  pay  such  debt  to  the  attorney 
of  a  person  suing  A.  in  B.*s  name,  but  without  B.'s  authority, 
B.  may,  notwithstanding,  recover  the  debt  in  an  action  against 
A.,  whose  remedy  is  against  the  attorney 9  although  the  attorney 
was  deceived  by  a  counterfeited  warrant  of  attorney.  Robson  v, 
Eaton,  1  T.  R.  62. 
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3.  Where  money,  to  which  there  was  not  any  ground  of 
claim  in  conscience,  has  been  paid  under  a  mistake,  the 
party  may  recover  it  back  again  in  an  action  for  money  had 
and  received: 

As  where  A,*  who  was  indebted  to  the  estate  of  B.  a 
bankrupt,  paid  the  debt  to  his  assignees  without  setting  off, 
as  he  was  entitled  to  do,  a  sum  of  money  due  to  himself 
from  the  bankrupt,  it  was  holden,  that  A.  might  recover 
the  money,  which  he  had  neglected  to  set  off,  in  an  action 
for  money  had  and  received  against  the  assignees.  So  where 
an  action  was  brought  against  a  person  upon  a  groundless 
demand  ■*,  and  the  cause  was  compromised  by  the  payment 
of  the  money  demanded,  it  was  holden,  that  money  had 
and  received  would  lie  for  the  recovery  of  the  sum  so  paid. 
But  where  money  has  been  paid  under  the  compulsion  of 
legal  process  in  an  action,  which  the  party  might  have  de« 
fended  successfully  if  he  had  been  prepared  with  his  evi- 
dence, this  money  cannot  be  recoverea,  in  an  action  for  money 
had  and  received;  although  such  evidence  be  produced  at 
the  trial  of  the  second  action  as  shews,  that  the  other  party 
was  not  entitled  to  recover  it  in  the  first 

The  defendant  had  brought  an  action  against  the  present 
plaintiff  for  goods  sold**,  for  which  the  plaintiff  had  before 
paid  and  obtained  the  defendant's  receipt,  but  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  payment,  he  could  not  defend  the  action,  but  was 
obliged  to  submit  and  pay  the  money  again,  and  gave  a' 
cognovit  for  the  costs.  I'he  plaintiff  afterwards  found  the 
receipt,  and  brought  an  action  for  money  had  and  received 
in  order  to  recover  back  the  amount  of  the  sum  so  wrong- 
fully enforced  in  payment  But  Kenyon,  C.  J.  was  of 
opinion,  that,  after  the  money  had  been  paid  under  legal 
process,  it  could  not  be  recovered  back  agam,  however,  un- 
conscientiously  retained  by  the  defendant,  though  the  case 
of  Moses  V.  Macferlan,  2  Burr.  1009.  (30)  was  referred  to; 

1  Bize  V.  Dickaaon,  i  T.  R.  285.  n  Marriott  v.  Hampton,  7  T.  R.  269. 

m  Cobden  v.  Kenrick,  4  T.  R.  432.  in 
noik. 


(30)  Macferlan  sued  Moses,  in  the  Court  of  .Conscience,  as 
indorser  of  a  small  bill  of  exchange,  and  recovered  against  him 
there,  in  breach  of  an  agreement  in  writing  between  them,  that 
Moses  shouUl  not  be  liable  nor  prejudiced  by  reason  of  his  indorse- 
ment. Moses  paid  the  money  and  brought  an  action  in  the 
King*!  Bench  to  recover  it  back,  as  money  had  and  received  t« 
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and  thereupon  the  plaintiff  was  nonsuited.  On  a  motion  to 
set  aside  trie  nonsuit.  Lord  Kenyon  said,  that  after  reco-^ 
very  by  process  of  law  there  must  be  an  end  of  litigation^ 
otherwise  there  would  not  be  any  security  for  any  person. 
He  could  not  consent  therefore  to  grant  a  rule  to  shew  cause, 
lest  it  should  seem  to  imply  a  doubt.  And  Grose  J.  said, 
that  it  would  tend  to  encourage  the  greatest  negligence,  if 
the  court  were  to  open  a  door  to  parties  to  try  their  causes 
again,  because  they  were  not  properly  prepared  the  lirst 
time  with  their  evidence.     Rule  refused  (31). 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  fact* 
of  the  case  (32),  the  party  so  paying  cannot  recover  it  back 
again  on  account  of  his  ignorance  of  the  law. 

As  where  an  underwriter  of  a  policy  of  insurance  upon  a 
ship  having  paid  the  amount  of  the  insurance  %  as  for  a  loss 

o  Bilbie  ▼.  Lumley,  s  £ait*B  R.  469.        Pal.  530.    See  aUo  Gomcry  ▼.  Bond, 
recognised  by  Lawrence,  J.  in  Lo-        sM.&S.  378. 
thian  r.  Henderson,  D.  P.  3  Bos.  & 

T--||-  -  -  - •    -  -         --  - 

his  use ;  and  it  was  holden  that  the  action  might  be  maintained. 
See  the  judicious  remarks  of  Eyre,  C.J.  on  this  .case  in  Philips 
V.  Hunter,  2  H.  B1.  414.  and  the  pointed  observation  with  which 
he  concluded  those  remarks :  "  I  beheve  that  judgment  (the  judg-« 
**  ment  in  Moses  v.  Macferlan)  did  not  satiety  Westminster  Hall 
**  at  the  time :  1  never  could  subscribe  to  it ;  it  seemed  to  me  to 
••  unsettle  foundations.*'  **  Moses  v.  Macferlan  has  properly  been 
**  questioned  in  many  cases."  Per  Heath,  J.  in  Brisbane  v.  Da- 
cres,  5  Taunt.  16O. 

(31)  In  Barbone  v.  Brent,  in  Chanc.  Trin.  T.  1683, 1  Vern.  176* 
a  bill  ^as  filed  for  an  account,  stating,  that  the  plainti£Phad  bought 
goods  of  the  defendant,  and  had  paid  him  money  in  part  of  satis* 
faction,  but  the  plaintiff  having  lost  the  receipt,  thtt  defendant  had 
recovered  the  whole  value  at  law  :  demurrer,  because  it  appeared 
of  plaintiff's  own  shewing  that  the  defendant  had  .recovered  at  law. 
For  the  plaintiff  it  was  insisted,  that  the  case  stated  in  the  bill  be- 
ing by  the  demurrer  admitted  to  be  true,  the  plaintiff,  as  to  the  mo- 
ney overpaid,  ought  to  be  relieved  in  equity.  Demurrer  allowed; 
and  per  North,  Ld.  Keeper,  if  A.  pays  money  in  part  of  satisfac- 
tion, and  afterwards  the  whole  value  6f  the  goods  is  recovered 
against  A.  at  law,  the  money  so  paid  becomes  money  received  to 
the  use  of  the  person  who  paid  it,  and  he  may  recover  it  iu  an  action 
at  law. 

'  (32)  ''  Where  a  payment  has  been  made,  not  with  full  know- 
ledge of  the  facts,  but  only  under  a  blind  suspicion  of  the  case,  and 
it  is  found  to  have  been  paid  unjustly,  the  party  paying  may  reco« 
ver  it  hack  again/'  Per  Ashhurst,  J.  in  Chattield  v.  Paxton,  2 
Kfist's  R.  47 !•  ". 
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by  capture,  sought  to  recover  it,  on  the  ground  that  the  as- 
sured had  not,  at  tlie  time  of  effecting  the  insurance,  disclosed 
to  the  underwriter  a  material  letter  respecting  the  time  at 
which  the  ship  sailed;  but,  it  being  proved,  that,  before  the 
loss  on  the  policy  was  adjusted^  ail  the  papers,  including  the 
letter  in  question,  had  been  laid  before  the  underwriter,  it 
was  holden,  that  he  could  not  recover;  for  every  man  must 
be  taken  to  be  cognizant  of  the  law  (33); 

The  same  doctrine  was  laid  down  in  Brisbane  v.  Dacres^ 
d  Taunt  143,  with  this  limitation  only,  that  the  retaining  the 
money  be  not  against  the  conscience  of  the  party  to  whom  it 
is  paid. 

The  same  principle  Was  recognized  in  the  following. case. 
The  drawer  of  a  bill  of  exchange,  with  full  knowledge  of  time 


(:)3)  The  defendant  bein^j^  tenant  to  the  plaintiff  of  certain  rooms 
at  the  yearly  rent,  of  twenty  guineas,  the  plaintiii',  at  tiie  expiration 
of  the  year,  insisted  on  beiu;^  paid  twenty-five  guiiieus,  iind  tlireat- 
eiied  to  distrain  if  it  was  not  paid.  The  defendant,  in  consequence 
oftlie  tlireat,  paid  iW.  larger  sum,  and  an  action  having  been  brouglit 
by  tfie  plaintiff  against  the  defendant  for  another  demand,  the  de- 
fendant insisted  on  i^tting  off  the  iiVe  guineas  which  he  had  paid 
under  the  threat  of  distress,  as  having  been  paid  by  coropulsiom 
Und  in  his  own  wrong.  But  Lord  Kenyon,  C.  J.  was  of  opinion j 
that  this  could  not  be  deemed  a  payment  by  compulsion,  as  the  de* 
tendant  might,  by  a  replevin,  have  defended  himself  against  the 
distress.  Knibbs  v.  Hall,  1  Esip.  N,  /*.  C.  84.  cited  by  Lawrence, 
J.  in  Lothian  v.  Henderson,  ^  Bus.  aiid  Pul.  520.  So  where  ^ 
party,  sued  on  a  claim  which  he  knows  to  be  unfounded,^:)ays  it ; 
tUhough  at  the  time  of  payment  he  protests  against  it,  and  declares 
his  intention  to  bring  an  action  to  receiver  back  the  money  so  paid, 
yet  no  action  will  lie ;  for  he  ought  to  have  defended  the  action 
brought  against  him.  Brown  v.  M'Kinally,  1  Esp.  N.  P.  C.  279* 
Ld.  Kenyon  C,  J.  See  also  Cartwright  v.  Rowley,  2  Esp.  N,  P. 
C.  723.  It  was  agreed  between  A.  and  B.,  that  A.  for  a  certain 
eommissiop  shotila  ship  a  cargo  of  wheat  of  a  specific  quality,  at  ^ 
foreign  port,  for  B.  in  England.  The  wheat  upon  its  arrival  Imv-^ 
ing  been  found  to  he  of  an  inferior  quality,  B.  brought  an  action 
against  A.  for  a  breach  of  the  agreement,  and  recovered  damagesi 
A.  afterwards  brought  an  action  against  B.  for  the  commission  ;  but 
it  was  holden,  that  A.  could  not  recover;  Lord  Kllenboroub^h,  C.  J« 
observing,  that  the  facts  which  he  relied  on  tn  this  action  mi^^la 
have  been  giveil  in  evidence  to  reduce  the  damages  wh<?n  he  \mis 
defendant;  and  that  he  considered  the  account  as  closed  betweeil 
Ihe  parties  bv  the  former  verdict;  Kist  v.  Atkinson,  3  Camp.  N; 
P.  C.  03.      ' 

O 
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having  been  given  to  the  acceptor,  upon  a  supposition  that  he 
(the  drawer)  remained  liable,  three  months  after  the  bill  be- 
came due,  promised  the  holder  that  he  would  pay  the  bill, 
if  the  acceptor  did  not;  it  was  holden',  that  the  drawer  was 
bound  by  this  promise,  and  could  not  avail  himself  of  his  ig- 
norance of  the  law  at  the  time  when  he  made  the  promise. 

Money  due  in  point  of  honour  or  conscience,  though  a 
person  is  not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recovered'. 

4.  Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  for  money  had  and 
received  will  lie  for  the  recovery  of  it 

The  plaintiff  had  insured  several  numbers  in  the  lottery', 
at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
miums a  considerable  sum  of  money.  The  defendant  hav- 
ing refused  to  pay  the  sums  insured  upon  some  of  the 
chances  which  had  terminated  in  favour  of  the  plaintiif,  he 
brought  an  action  for  money  had  and  received  against  the 
defendant,  in  order  to  recover  the  premiums;  it  was  holden 
that  the  action  would  well  lie,  although  it  was  objected, 
that  the  contract  was  illegal  by  the  stat.  14  Geo.  3.  c.  76\  and 
the  plaintiff. parliceps  criminis ;  Blackstone  J.  observing,  that, 
on  the  part  of  the  insured,  the  contract  on  which  he  had  paid 
his  money  was  not  criminal,  but  merely  void,^a«(i  therefore 
having  advanced  his  money  without  any  consideration,  he  was 
entitled  to  recover  it  back. 

On  the  authority  of  the  preceding  case,  the  same  point 
was  ruled  in  Jaques  v.  Withy,  1  H.  Bl.  65.  See  Clarke  v. 
Shee,  Cowp.  197.  and  post,  under  the  sixth  rule. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  in  registering  the  memorial*;  it  livas  holden,  that 
money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity, might  be  recovered  in  an  action  for  money  had  and 
received  (34). 

p  Stevens  v.  Lynch,  12  Enst,  38.  on^bis  case,  inThistlewood  t.  Cn- 

q  Fanner  v.  Arundel,  2  Bl.  R.  824.  crofi,  1  M.  &  S.  509. 

r  Jaques  ▼.  Golif^htly,  2  Bl.  R.  1073.  t  Shove  ▼.  Webb,  1  T.  R.  739.    Sec 

8  See  the  remark  of  Ld.  Ellenborough,  ^Ut.  17  Geo.  3.  c.  36.  annuity  act. 


(34)  In  this  action  the  grantor  may  set  off  the  payments  made  in 
respect  of  the  annuity,  and  for  more  than  six  years,  unless  the 
plaintiff  reply  the  statute  of  limitations.  Hicks  v.  Hicks,  3  East's 
}l.  16-  But  see  the  remarks  of  Mansfield,  C.  J.  in  Burdon  v. 
Browning,  1  Taunt,  522. 
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So  where  a  deed,  a  bond,  and  warrant  of  attorney  (upon 
which  judgment  had  been  entered")  had  been  given  for  se- 
curing an  annuity,  and  on  the  application  of  the  grantor  to 
the  Court  of  King's  Bench,  the  judgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be 
cancelled,  because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  made  as  to  the 
deed  or  bond,  which  remained  uncancelled ;  it  was  holden, 
that  the  grantee  might  recover  back  the  consideration  in  an 
action  for  money  had  and  received,  on  the  ground  that  he 
had  contracted  for  one  entire  assurance^  consistiiig  of  seve- 
ral securities,  and  that  he  had  a  right  to  have  the  assurance 
entire,  or  to  have  back  his  money,  and  the  defendant  having 
taken  away  one  of  the  securities,  the  consideration  for  the 
money  had  failed. 

It  will  be  proper  to  remark  here,  that,  in  cases  of  this 
kind*,  the  action  for  money  had  and  received  will  not  lie 
against  a  mere  surety,  who  has  not  actually  received  any  part 
of  the  consideration,  although  he  has  joined  with  the  grantor 
in  signing  a  receipt  for  it. 

A  lease  was  sold  to  the  plaintiff  by  defendant  £is  ^dminis^ 
trator'^,  without  any  regular  assignment,  or  other  convey- 
ance; but,  at  the  time  of  sale,  the  defendant  said,  that  the 
premises  were  his  property,  to  do  ad  he  liked  with,  and  if 
any  thing  happened,  he  would  see  the  plaintiff  righted.  Af- 
terwards, the  defendant's  letters  of  administration  were  re- 
pealed, and  the  plaintiff  was  turned  out  of  possession  by  a 
recovery  in  ejectment  at  the  suit  of  the  new  administrator: 
whereupon  the  plaintifi*  brought  an  action  for  money  had  and 
received,  against  the  defendant,  to  recover  the  consideration 

Eaid  for  the  lease;  and  it  was  holden,  that  it  would  well  lie; 
lOrd  Kenyon,  C.  J.  observing,  that  he  did  not  wish  to  dis- 
turb the  rule  of  caveat  emptor^  adopted  in  Bree  v.  Holbeach*, 
and  in  other  cases,  where  a  regular  conveyance  was  made, 
to  which  other  covenants  ought  not  to  be  added:  for  in 
general  the  seller  covenanted  for  his  own  acts,  and  for  those 
of  his  ancestors  only,  in  which  respect  the  case  of  a  mort; 
gage  differed  from  it,  as  a  mortgagor  covenanted,  that  at  all 
events  he  has  a  good  title;  but  here  the  whole  passed  by 
parol,  and  it  proceeded  on  a  misapprehension  by  both  par- 
ties, that  the  defendant  was  the  legal  administrator  of  the 
lessee  though  it  turned  out  afterwards  that  he  was  not.    As, 

u  Scnrfield  ▼.  GowUnd,  6  East's  R.    y  Crippsr.  Reade,  6  T.  R.  606. 

24J.  z  Doug.  654. 

X  Mralton  V.  Raftall,  2T.  R.  366. 
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therefore,  the  money  was  paid  under  a  mistake^  he  thought 
that  an  action  for  money  had  and  received  would  lie  to  re- 
cover it  back;  in  the  case  cited  (Bree  v.  Holbeach)  no  ac- 
tion at  all  could  have  been  maintained  (35). 

But  virhere  a  plaintiff  has  received  benefit  from  a  thing 
which  he  has  purchased,  e.  g.  a  patent  for  an  invention,  al- 
though the  patent  should  turn  out  to  be  void,  the  plaintiff 
cannot  recover  the  consideration  originally  paid\ 

5.  If  art  undue  advantage  be  taken  of  a  person's  situatibn, 
and  money  obtained  from  him  by  compulsion,  such  money 
may  be  recovered  in  an  action  for  money  had  and  re- 
ceived. 

The  plaintiff  having  iii  the  month  of  August  pawned  some 
goods  with  the  defendant  for  201.'',  without  making  any 
agreement  for  interest,  went  in  the  October  following  to  re- 
deem therrff  when  the  defendant  insisting  on  having  lOl.  as 
interest  for  the  201.  the  plaintiff  tendered*  him  the  201.  and 
4L  for  interest,  knowing  the  same  to  be  mbre  thdn  the  le- 
gal interest  amounted  to;  the  defendant  still  insisted  on 
having  lOl.  as  interest,  whereupon  the  plaintiff,  finding  that 
he  could  not  otherwise  get  his  goods  back,  paid  the  defen- 
dant the  sum  which  he  demanded,  and  brought  an  action 
for  the  surplus  beyond  the  legal  ihterest,  as  money  had  and 
received  to  his  use;  the  court  held,  that  the  action  would 


a  Taylor  v.  Hare,  1  N.  it.  fiGO; 
b  Astley  v.  Reynolds,  Str.  915. 


c  See  FiUroy  ▼.  G^illim,  1  T.  R..153. 
as  to  the  necessity  of  a  tender  of  the 
money  really  advanced. 


(35)  So  where  defendant,  who  was  in  pbseession  of  the  premises^ 
of  which  he  had  been  tenant  under  a  lea!^e  frbin  a  tenant  for  life, 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
lease  for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected,, 
it  was  holden  by  Lawrence,  J.  on  the  authority  of  Cripps  v.  Keade, 
that  the  plaintiff  might  recover  the  consideration  paid  for  the  lease 
in  an  action  for  money  had  and  received.  Matthews  ▼«  HoUings, 
Salop  Summer  Assizes,  1801.  Woodfall's  Landlord  and  Tenant, 
2d  edit.  p.  35. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered^ 
it  is  money  had  and  received  to  the  use  of  the  party  who  has  paid 
it.     Anon,  per  King,  C.  J.  Str.  40?. 

A.  paid  B.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker, 
tvho  broke  before  it  could  be  tendered ;  it  was  holden,  that  A.  might 
recover  back  the  money  in  an  action  for  money  had  and  recefved^ 
Bull.  N.  P.  131. 
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well  lie,  for  it  was  a  payment  hy  compulsion  (36),  and  the 
{^aintiff  might  have  had  such  an  immediate  want  of  his  goods 
that  an  action  of  trover  would  not  have  answered  his  purpose, 
and  the  rule  volenti  non  jit  injuria  holds  only  where  tne  party 
has  a  freedom  of  exercising  his  will. 

Case  for  money  had  and  received  by  defendant  for  plain- 
tiff's use  *: — On  the  trial  it  appeared  that  the  plaintiff  had 
purchased  of  one  Sansom  a  copyhold  estate  in  Patingham, 
which  was  defendant's  manor.  I'he  estate  was  let  at  a  gross 
rent  of  601.  per  annum^,  landlord  paying  land-tax,  chief  rent, 
&c.  Plaintiff  applied  at  the  next  manor  court  to  be  admitted, 
and  tendered  1201.  for  the  fine  (two  years*  rent),  saying,  that 
no  lord  of  a  manor  had  a  right  to  more  than  two  years'  value 
for  a  fine.  Stevens  (Lord  Pigot's  agent)  refused  to  admit  him, 
unless  he  paid  JOl.  per  cent,  on  the  purchase  money  (16301.) 
1651. ;  he  said  he  durst  not  take  the  sum  offered  by  plaintiff, 
nor  would  he  suffer  Mr.  Jeffreys,  the  court-keeper,  to  admit 
plaintiff  without  payment  of  16.51.  The  plaintiff  then  paid 
the  money  demanded  as  a  fine  (1651.)  in  order 'to  procure 
admission,  but  said  it  was  too  much  monev;  and  plaintiff 
afterwards  applied  to  Lord  Pigot  himself,  and  to  his  agent  in 
town,  Mr.  Partington,  and  offered  to  refer  the  matter  of  the 
fine  to  counsel.  Lord  Pigot  said  he  would  not  return  any 
part  of  the  fine  received,  nor  would  he  leave  it  to  counseL 
Defendant,  at  the  trial,  insisted  that  lOl.  per  cenU  on  the 
purchase  money  was  the  customary  fine  in  that  manor ;'  and 
by  estimating  the  estate  which  was  100  acres,  at  I6s.  6d.  per 
acre,  made  uie  two  years'  value  amount  tq  t65l.  Yates,  J1 
Fines  were  arbitrary  formerly,  the  estate  being  held  at  the  will 
of  the  lord ;  but  the  law  having  now  drawn  the  line,  and  copy- 
hold estates  being  permanent,  no  more  than  two  years'  value 
can  be  taken.  The  lord  has  a  right  tq  two  years'  ^  real  intrinsic 

d  Leake  ▼.  Lord  Pigot,  Stafford  Sum-  f  Two  yean*  improved  value,  williout 

mer  Aftsizea,  1769,  MSS.  any  deduction,  except  for  quit  rents, 

e  It  was  proved  by  a  sorveyor  to  be  Grant  v.  Astle,  Doug.  737. 
aboQt  tlac  value  of  60I.  per  annum. 

1 — 

(36)  **  for  nothing  having  b^en  said  at  the  time  wh^n  the  money 
**  was  lent,  as  to  the  quantum  of  interest  which  should  be  pai^  for 
"  the  loan  of  it,  the  law  must  determine  that  naatter;  and  the 
*♦  broker  having  possessed  himself  of-  the  pawn,  upon  the  implied 
••  contract  to  resitore  it  upon  the  principal  and  legal  intere>t  being 
••  tendered,  the  increas^of  the  demand  beyond  what  he  must  be 
*^  supposed  to  have  contracted  for,  and  what  the  law  prescribes,  is  a 
'*  fraud;  and  the  detention  of  the  pledge,  until  such  demand  be 
**  satisfied,  is  a  force,  which  might  well  induce  the  plaintiff  to  pay 
**  his  mon^y»  and  make  such  payment  involuntary. *'   Arg.  MSS. 
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value  of  the  land,  and  is  not  to  be  prejudiced  by  any  coUu* 
8ive  lease.  It  was  necessary  for  the  plaintiff  to  shew  that  he 
did  not  pay  the  iine  voluntarily,  but  upon  compulsion.  The 
custom  to  take  10  per  cent,  on  the  purchase  money,  be  it  of 
ever  so  long  a  continuance,  cannot  bind,  the  law  having  fixed 
the  rate  in  another  manner  (37 ). 

6.  Where  contracts  or  transactions  are  prohibited  by  posi- 
tive statutes,  for  the  sake  of  protecting  one  set  of  men  from 
another,  if  money  is  paid  upon  such  contracts  by  the  one, 
who,  from  their  situation  and  condition,  are  liable  to  be  op- 
pressed and  imposed  upon  by  the  other,  the  party  paying  is 
not  considered  as  standing  in  pari  delicto ;  and  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction  is 
finished  and  cotupleted,  may  bring  his  action  and  defeat  the 
contract 

The  Stat.  5  Geo.  2.  c.  30.  and  the  case  of  Smith  v.  BrcMnley 
will  afford  an  illustration  of  tliis  principle. 

The  Stat.  5  Geo.  2.  c.  30.  s.  11.  in  order  to  prevent  bad 
practices  upon  bankrupts  who  have  not  obtained  their  certifi- 
cates, and  who,  for  the  sake  of  obtaining  it,  will  submit,  and 
cause  their  friends  to  submit,  to  any  terms  which  a  hard  credi- 
tor may  chuse  to  impose,  vacates  all  securities  given  by  the 
bankrupt  or  any  person  on  his  behalf,  as  the  consideration  for 
signing  his  certificate. 

A  creditor  refused  to  sign  the  certificate  of  a  bankrupt, 
unless  a  sum  of  money  was  given  him  by  a  friend  of  the 
bankrupt?.  The  friend  gave  the  money,  and  the  creditor  in 
consequence  signed  the  certificate.  It  was  holden,  that  this 
money  might  be  recovered  in  an  action  for  money  had  and 
received  (38). 

g  Smith  ▼.  Bromley,  Dou^.  696.   n.        by  Bulier,  J.  in  Nerot  v.  Wallace,  3 
and  Bull.  N.  P.  133.    See  an  appli*        T.  R.  25. 
cation  of  the  principle  of  this  case 


(37)  It  was  said  in  the  course  of  this  trial,  that  it  was  never  yet 
settled,  that  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admit ; 
but  see  post,  tit.  Mandamus.  •   - 

(38)  The  plaintiff  first  broug^ht  his  action  against  the  agent  who 
had  transacted  the  business  for  the  creditor,  and  had  in  fact  received 
the  money ;  but  as  it  appeared  that  the  agent  had  actually  paid 
over,  or  accounted  for,  the  money  to  his  principal,  Lord  Mansfield, 
C.J.  was  of  opinion,  that  the  action  would  not  lie  against  the  agent, 
and  the  plaintiff  was  nonsuited.     Doug.  S96.  n. 

It  is  a  general  rule,  that  in  cases  of  payments  to  a  known  agent^ 
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In  the  preceding  case,  and  in  Lowiy  v.  Bourdieu,  Doug; 
471.  Lord  Mansfield,  C.  J.  expressed  an  opinion,  that  the 
same  principle  applied  to  cases  upon  usurious  contractK, 
where  the  debtor  might  recover  from  the  creditor  all  beyond 


the  action  for  money  had  and  received  ought  to  be  brought  against 
the  principal. 

A.  as  receiver  of  W.,  received,  mon^  for  quit  rents  due  to  W, 
and  gave  a  receipt  for  them  as  such.  (Bull.  N.  P.  133.)  An  action 
for  money  had  and  received  having  been  brought  against  A.  to  try 
W.'s  right  to  the  quit  rents,  it  was  holden,  that  the  action  would  not 
lie,  and  that  it  ought  to  have  been  brought  against  W, ;  the  court 
observing,  that,  in  cases  of  payment  to  a  known  agent,  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases, 
as  under  notice,  or  maiafide.  Sadler  v.  Evans,  4  Bun\  1984.  In 
like  manner  it  has  been  holden,  that  assumpsit  for  money  had  and 
received  does  not  lie  against  an  excise  officer  to  recover  duties  re- 
ceived by  him  after  the  act  imposing  them  is  repealed,  if  the  officer 
has  paid  them  over  to  his  superior.  Greenway  v.  Hurd,  4  T.  R. 
553.  In  Campbell  v.  Hall,  Cowp.  204.  where  an  action  for  money 
had  and  received  was  brought  against  a  custom-house  officer  to  re- 
cover back  some  duties  which  had  been  paid  to  him,  on  the  ground 
that  the  duties  had  not  been  imposed  hy  a  lawful  or  su^cient  au- 
thority, it  was  stated  in  the  special  verdict  that  the  money  still  re- 
mained in  the  hands  of  the  defendant,  not  paid  over  by  him  to  the 
use  of  the  king,  with  the  consent  of  his  majesty's  attorney-general, 
for  the  express  purpose  of  trying  the  question  as  to  the  validity  of 
these  duties.  [The  student,  who  is  desirous  of  further  infonnation 
upon  the  grand  question  agitated  in  Campbell  v.  Hall,  is  referred 
to  the  9nd  volume  of  the  Canadian  Freeholder,  in  which  the  doc- 
trine laid  down  by  Lord  Mansfield  in  that  case  is  examined  with 
great  leai-ning  and  ability,  and  censured  by  F.  Maseres,  Esq. 
cursitor  baron  of  the  Court  of  Exchequer.]  If  money  be  paid  by 
mistake  to  an  agent,  cmd  placed  by  him  to  the  account  of  his  prin- 
cipal, but  not  paid  ovevy  money  had  and  received  will  lie  against  the 
agent ;  and  the  mere  passing  such  money  in  account,  or  making 
rest 9  without  any  new  credit  given,  fresh  bills  accepted,  or  further 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not  equi- 
valent to  a  payment  of  it  over.  Buller  v.  Harrison,  Cowp.  566. 
Recognized  in  Cox  v.  Prentice,  3  M.  and  S.  344.  To  the  general 
rule,  that  in  case  of  payment  to  a  known  agent,  the  action  for 
money  had  and  received  ought  to  be  brought  against  the  principal, 
the  following  authority  furnishes  an  exception.  The  plaintiff  being 
a  prisoner  in  the  Coldbath-fields  prison,  of  which  the  defendant  was 
governor,  contracted  with  defendant  for  the  purchase  of  an  annuity, 
and  paid  him  750l.  as  a  consideration  for  it.  This  annuity  was 
afterwards  set  aside,  and  the  plaintiff  called  on  defendant  to  refund. 
The  defendant  (laid  back  7 15l.  17t)«  but  iiibistcd  that  he  was  entitled 
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legal  interest,  in  an  action  for  money  had  and  received,  because 
the  parties  did  not  stand  in  pari  delicto^  and  denied  the^ 
{authority  of  Tomkyns  v.  Bamet,  Skinn,  411.  and  Salk.  22. 
where  a  contrary  opinion  had  been  holden  at  Nisi  Prius  by 


to  the  remainder  as  due  to  him  for  the  rent  of  a  room,  at  one  guinea 
per  week,  which  plaintiff  had  been  permitted  to  occupy  during  his 
residence  in  the  prison.  It  was  objected,  that,  by  the  regulations 
of  the  prison,  the  gaoler  had  no  authority  to  let  any  room  upon  such 
terms.  As  an  answer  to  this,  tiie  prison  books  were?  produced,  by 
which  it  appeared  that  the  governor  charged  himself  with  the  guinea 
per  week,  and  accounted  for  it  to  th^  court ;  and  one  of  the  visiting 
magistrates  of  the  prison  was  called,  who  s^id,  .he  w^as  aware  that 
there  were  such  rooms,  and  that  no  objections  h^d  ever  been  made« 
and  that  the  gaoler's  book  had  been  regularly  passed  at  the  quarter 
hessions.  Kenyon,  C.  J.  ''  I  think  this  action  maybe  ii^aiutained. 
—I  am  aware  that  it  has  been  holden  in  the  case  of  Sadler  y.  Evaus, 
4  Burr.  I  f)84,  that  an  action  cannot  be  brought  against  an  agent 
for  money  had  and  received  to  the  use  of  his  principal,  but  in  that 
case  there  was  nothing  corrupt  in  the  foundation.  This  agree- 
nient  is  one  of  those  which  the  law  will  not  allow.  Besides,  the 
county  is  not  a  corporate  body,  and  therefore  cannot  be  sued,  cxr 
cept  in  tho^  cases  where  acts  of  parliament  have  made  it  expressly 
liable.  I  am  of  opinion,  therefore,  that  the  plaintiff,  notwithstand- 
ing this  money  has  been  paid  over  to  the  countv,  is  entitled  to 
recover."  Miller  v.  Aris,  1).  R.  Middx,  Sitt.  after  M.  T.  41  Geo. 
3.  MS.  The  sam^  doctrine,  vis?,  that  if  a  person  gets  money  into 
his  hands  illegally,  he  cannot  discharge  himself  by  paying  it  over 
to  another,  was  laid  down  by  Lord  Ellenborough,  p.  J.  iu  Town- 
son  v.  Wilson  and  others*  1  Camp.  N-  P.  C.  390.  There  an 
action  was  brought  to  recover  back  money  paid  to  parish  officers 
by  a  person  who  had  been  taken  up  under  a  warrant  aj^  the  putative 
father  of  a  bastard  child.  The  money  had  been  paid  for  the  pur- 
jiose  of  indemnif}  ing  the  plaintiff  against  all  future  charges  which 
might  accrue  in  respect  of  the  child.  The  child  died  before  all  the 
money  was  expendexl ;  it  was  holden,  that  the  plaintiff  was  entitled 
to  recover  the  surplus,  beyond  the  expenses  of  the  lying-in  and 
maintenance  of  the  child,  against  the  officers  who  had  received  the 
money,  although  \\.  appeared  that  they  were  gone  out  of  office,  and 
liad  paid  over  to  their  successors  the  sum  in  question. 

It  should  be  remembered  also  that  an  agent  cannot  defend  him- 
self on  the  ground  of  having  paid  over  the  money,  unless  it,  appear 
that  the  money  was  paid  to  the  agent  for  the  purpose  oi' paying  it  to 
the  principal  (as  was  the  case  of  Sadler  y.  Evans,  where  the  money 
was  paid  to  the  agent  of  Lady  Windsor  for  Lady  Windsor's  use) ; 
for  where  plaintiff  paid  a  sum  of  money  to  a  bailiff,  who  had  ex- 
ceeded his  authority,  under  the  terror  of  process,  for  the  purpose  of 
rixleeming  his  goods,  and  not  with  ^  intent  that  the  npioney  ahoul4 
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Solt,  C.  J.  according  to  Skinner*s,  and  by  Treby,  C.  J.  accord- 
ing to  Salkeld's  Report  (39). 

The  same  principle  was  recognized  in  the  following  case : 
An  action  for  money  had  and  received  was'  brought  to  re- 
coyer  a  sum  of  money  as  having  been  unduly  obtained  by 
the  defendant  from  the  plaintiff**,  under  an  agreement  to 
compromise  a  qui  tarn  action  for  penalties  of  usury,  (which 
had  been  brought  by  the  defendant  against  the  plaintiff,) 
on  the  ground  of  certain  usurious  transactions,  which  had 
taken  place  between  the  plaintiff  Williams,  and  one  Eagle- 
ton.  The  sum  sought  to  be  recovered  was  the  amount  of 
the  debt  which  had  been  owing  from  Eagleton  to  Hedley  and 
bis  partner ;  and  the  jury,  to  whom  the  question  was  left  at 
the  trial,  found  that  the  payment  of  this  debt  of  Eagleton,  by 
the  plaintiff  to  the  defendant,  was  obtained  from  the  plaintiff 
Vnder  the  terror  of  the  above-mentioned  action  oi  usury 
brought  by  the  defendant,  and  then  depending  against  him, 
and  through  the  means  of  an  agreement  between  the  parties 
to  compromise  that  a<^*tion ;  and  the  plaintiff  thereupon  re- 
cQverea  a  verdict  against  the  defendant  for  the  amount  of  the 
money  he  had  so  obtained  from  him.  Upon  the  authority 
of  Smith  V.  Bro^mley,  and  Jaques  v.  Golightly,  as  applied  to 
tiie  preceding  facts,  and  founding  themselves  upon  the 
distinction  taken  and  relied  upon  in  those  cases  in  lavonr  of 
tlie  party  for  whose  benefit  the  provisions  of  the  law,  which 
had  been  violated,  were  peculiarly  made,  and  of  whose  situa- 
tion advantage  had  been  unduly  taken,  the  court  were  of 
'opinion,  that  this  action  was,  under  ttic  circumstances  of  this 
case,  maintainable. 

The  cases  of  Shove  v.  Webb,  1  T.  R.  732.  and  Scurfield 
V.  Gowland,  6  East's  R.  241.  (on  the  annuity  act)  furnish  a 
further  illustration  of  the  same  principle.     See  also  Clrake 

b  Williums  ▼.  Hedley,  8  Cast,  378. 


be  delivered  over  to  any  one  in  particular;  it  was  holdeii,  that 
plaintiff  might  maintain  an  action  for  money  had  arid  received 
against  the  bailiff,  although  the  bailiff  had  in  fact  paid  the  mone}' 
over  to  the  sheriff,  and  the  sheriff  to  the  Exchequer.  Snowdon  y. 
David,  1  Taunt.  359* 

(39)  In  Alsop  V.  Milton,  B.  R.  E.  5  G.  3.  MSS.  Lord  Mansfield, 
C.  J.  said,  that  Tomkyns  v.  Bamet  had  been  denied  to  be  law  by 
Lord  Talbot,  Lord  Hardwicke,  and  himself,  for  undoubted  reasons ; 
and  the  same  case  having  been  cited  by  Mr.  Buller,  in  Clarke  V. 
Shee,  Cowp.  199.  Lord  Manstield  there  said,  that  it  had  been 
denied  a  thousand  times. 
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V  Shee,  Cowp.  197*,  where  a  clerk  of  the  plaintiff  had  re- 
ceived money,  and  negotiable  notes,  from  the  plaintiff's  cus- 
tomers, and  paid  them  over  to  the  defendant  as  premiums 
for  illegal  insurances  in  the  lottery,  it  was  holden,  that  the 
plaintiff,  upon  identifying  his  property,  ntight  recover  it  in 
an  action  for  money  had  and  received ;  for  the  plaintiff  was 
not  particep^  criminis^  and  the  money  had  come  to  the  de- 
fendant's hands  iniquitously  and  illegally  in  breach  of  the 
statute. 

One  who  had  voluntarily  offered  to  pay  a  sum  of  money 
for  the  use  of  the  poor  of  the  parish^,  in  order  to  avoid  a 
prosecution  by  a  magistrate  upon  a  charge  of  having  instigated 
the  escape  of  a  prisoner  in  custody  for  a  misdemeanor,  which 
offer  was  consented  to  by  the  magistrate,  and  the  money 
accordingly  paid  by  the  party  to  the  master  of  the  workhouse 
for  the  use  of  the  poor,  may  countermand  the  application  of 
the  money  before  it  is  so  applied,  and  may  recover  it  back  in 
an  action  for  money  had  ana  received. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract  to  a  third  person,  for  the  use  of  the  other  party, 
an  action  for  money  had  and  received  will  lie  against  such 
third  person  to  recover  it 

As,  where  money  was  paid  bjr  an  underwriter  to  a  broker 
for  the  use  of  the  assured  on  an  illegal  contract  of  insurance  \ 
it  was  holden,  that  the  assured  might  recover  the  money  from 
the  broker,  on  the  ground,  that  the  broker  could  not  insist  on 
the  illegality  of  the  contract  as  a  defence,  the  obligation  on 
him  arising  out  of  the  fact  of  the  money  having  been  received 
by  him  to  the  use  of  the  plaintiff,  which  created  a  promise  in 
law  to  pay  (40). 

The  same  point  was  ruled  in  Farmer  v,  Russell,  1  Bos.  & 
Pul.  296.  in  which  case  Buller,  J.  said,  that  the  knowledge 
and  participation  of  the  defendant  in  the  illegal  contract  could 
not  make  any  difference  in  an  action  for.  money  had  and  re- 
ceived, which  was  not  founded  on  the  illegal  contract,  but  on 
a  ground  totally  distinct  from  it  Heath,  J.  said,  the  distinc- 
tion was,  that  whether  the  consideration  was  good  or  bad,  a 


See  ante  Jaques  ▼.  Goligbtly,  2  Bl.    k  Taylor  ▼.  Lendey,  9  East,  49. 
R.  1073.  and  Jaquea  v.  Withy,  i  H.    1   Tenant  ▼.  £Hiot,  1  Bos.  and  Pull. 
Bl.  65. 


(40)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  Greaves, 
Park's  Insurance,  8.  and  ante,  p.  65* 
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man  might  recover  his  own  money,  though  not  that  of  another 
person  (41). 

But  where  the  money  does  not  appear  to  have  been  ac- 
tually paid  into  the  hands  of  the  defendant",  but  only  an  ac- 
count stated  between  him  and  the  other  party  to  the  illegal 
contract^  in  which  the  defendant  has  given  credit  to  such 
party  for  the  money,  the  court  will  not  sustain  the  plaintiff's 
demand ;  for  by  so  doing  they  would  compel  the  execution  of 
an  ill^al  contract,  as  if  it  were  a  legal  one  (42). 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  ille- 
gal contract  to  the  other  (43),  in  a  case  where  both  parties 
may  be  considered  as  participes  criminis^  an  action  cannot 
be  maintained,  after  the  contract  is  executed  (44),  to  recover 

m  Edgmr  t.  Fowler,  3  Bast,  8S2. 


(41)  III  Faikney  v.  Reynous  and  Richardson,  4  Burr.  2069,  it 
was  holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond 
given  by  the  defendants  to  secure  the  repayment  of  a  sum  of  money 
]iaid  by  the  plaintiff  to  a  third  person  on  account  of  the  defendants, 
on  a  settlement  of  stock-jobbing  differences.  The  authority  of 
this  decision,  however,  was  doubteid  in  Aubert  v.  Maze,  3  Bos.  & 
Pul.  371. 

(42)  Lord  Ellenborough,  C.  J.  observed,  that  in  cases  of  illegal 
transactions,  the  money  may  always  be  stopped  while  it  is  in  transitu 
to  the  person  who  is  entitled  to  receive  it. 

(43)  This  rule  is  confined  to  the  case  of  money  paid  by  one  of 
the  parties  lo  the  other^  as  will  appear  from  the  7th  rule,  and  from 
the  decision  of  Cotton  v.  Thurland,  5  T.  R.  405.  That  was  an 
action  for  money  had  and  received,  to  recover  back  a  sum  of  mon^y 
which  had  been  deposited  by  the  plaintiff,  as  his  share  of  a  stake, 
in  the  defendant's  hands,  upon  the  event  of  a  boxing  match  be- 
tween the  plaintiff  and  another  person.  The  court  were  of  opinion' 
that  the  action  would  well  lie :  Lord  Kenyon,  C.  J.  obser\'ing,  that 
the  action  was  brought,  not  against  one  of  the  parties  laying  the 
wager 9  but  a  stake-holder.  '*  If  the  defendant  had  paid  his  mo- 
ney over  to  the  winner,  perhaps  he  would  not  have  been  answerable 
in  this  action,  but  here  the  money  is  still  in  the  defendant's  hands, 
and  therefore  I  think  the  plaintiff  may  recover  it  from  him.*' — 
Orose,  J.  concurred  in  opinion  with  Lord  Kenyon»  relying  on  the 
case  of  Wilkinson  v.  Kitcliin,  Lord  Ravm.  89.  See  further  on 
this  point  Tenant  v.  Elliot,  1  Bos.  &  Pul.  3.  and  Farmer  v.  Rus- 
sell, 1  Bos.  &  Pul.  396.  and  ante,  p.  90,  establishing  the  same 
doctrine,  that  money  received  by  a  tliird  person,  not  a  party  to  the 
illegal  contract,  may  be  recovered. 

(44)  There  is  a  sound  distinction  between  contracts  executed  and 
executory ;  and,  if  an  action  is  brought  to  rescind  a  contract,  you 
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the  money  back  again,  for  in  pari  delicto  potior  est  conditio 
defendeniis  (45). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 


must  do  it  while  the  contract  remains  executory,  per  Buller,  J.  in 
Lowry  V.  Bourdieu,  Doug.  468.  Heath,  J.  in  Tappenden  v.  Ran- 
dall, 2  Bos.  &  Pul.  471*  speaking  of  the  preceding  observation  of 
Buller,  J.  said,  that  it  seemcKi  to  him  that  the  dii^tinction  between 
contracts  eii^ecutory  and  executed,  if  taken  with  those  modifications 
which  Mr.  J.  BiiUer  would  necessarily  have  applied  to  it,  was  a 
sDund  distinction  ;  that  undoubtedly  there  raij^ht  be  cases  where  the 
contract  might  be  of  a  nature  too  grossly  immoral  for  the  court  to 
enter  into  afiy  discussion  of  it,  as  where  one  man  has  paid  money 
by  way  of  hire  to  another  to  murder  a  third  {>erson ;  but  where  no- 
thing of  that  kind  occurred,  he  thought  there  ought  to  be  a  locus 
peeniientiiBf  and  that  a  party  should  not  be  compelled  against  his 
will  to  adhere  to  the  contract.  Rooke,  J.  in  the  same  case,  2  Bos. 
k,  Pul.  471.  said,  that  he  wished  it  to  be  understood,  that  he  fully 
acceded  to  the  doctrine  laid  down  by  Mr.  J.  Buller,  respecting  con- 
tracts executory  and  executed.  *'  In  Tappenden  v.  Randall,  the 
cpurt  considered  the  distinction  between  contracts  Executed  and 
executory  as  established  ;  the  judges  all  make  that  distinction  ;  it  is 
not  called  in  aid  ;  it  is  the  ground  of  their  judgment."  Per  Sir 
James  Mansfield,  C.  J.  in  Aubert  v.  Walsh,  3  Taunt.  2S1.  Agreea- 
bly to  this  distinction  was  the  case  of  Walker  v.  Chapman,  (cited 
by  Buller,  J.  in  Lowry  v.  Bourdieu,  Doug.  471).  A  sum  of  money 
had  been  paid  in  order  to  procure  a  place  in  the  customs.  The 
place  had  not  been  pi'ocured,  and  the  partj'  who  had  paid  the  money 
having  brought  an  action  to  recover  it  back,  it  was  holden,  that  fe 
should  recover;  because  ike  contract  remained  executory >  See 
also  Wilkinson  v.  Kitchin,  Lord  Raym.  89.  Pickard  v.  Bonner, 
Peake's  N.  P.  C.  221.  and  Aubert  v.  Walsh,  3  Taunt.  277.  As  tp 
what  shall  be  notice  of  rescinding  the  contract,  see  4  Taunt.  290, 
The  reader,  however,  should  be  apprised,  thjit  there  is  a  case  in 
which  the  circumstances  were  similar  to  those  in  Walker  v.  Chap- 
man, and  yet  the  decision  was  different.  The  case  alluded  to  is 
that  of  Nonnan  v.  Cole,  C.  B.  Middx.  Sitt.  after  M.  T.  41  G.  3. 
3  Esp.  N.  P.  C.  253i  There  I.  S.  being  under  sentence  of  death 
in  Newgate,  the  plaintiff  was  prevailed  upon  to  lodge  a  sum  of 
money  in  the  hands  of  the  defendant,  to  be  applied  to  the  purpose 
of  procuring  him  a  pardon.  The  pardon  not  having  been  procured,  an 
action  was  brought  to  recover  the  money ;  but  Lord  Eldon,  C.  J. 
was  of  opinion,  that  the  action  was  not  maintainable ;  that  where  a 
person  interposed  his  interest  and  good  offices  to  procure  a 
pardon,  it  ought  to  be  done  gratuitously,  and  not  for  money  ;  the 
doing  an  act  of  that  description  shpuld  proceed  from  pure,  and  not 
from  pecuniary  motives. 

(45)  It  must  be  admitted  that  the  case  of  Lacaussade  y.  White* 
7  T.  R.  535,  militates  against  this  position.     There,  money  paid* 
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of  a  horse  race",  prohibited  by  stat  13  G.  2.  c.  19.  s.  2.  and 
deposited  the  money  in  the  hands  of  a  stake-holder ;  the 
eyent  having  tenninated  in  favour  of  the  defendant,  the  money 
was  paid  over  to  him,  with  the  consent  of  the  plaintii!',  who 
afterwards  brought  an  action  to  recover  it  back  agahi ;  but  it 
was  holden,  that  it  would  not  lie ;  for  although  the  law  would 
hot  have  enforced  the  payinent  of  it,  yetj  having  been  paid, 
it  was  not  Against  conscience  for  the  defendant  to  retain  it 
(46). 

The  plaintiff  and  defendant®,  who  were  lottery-oflSce 
keepers,  entered  into  an  agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  he, 
whose  number  should  be  drawn  on  the  day  next  following 
the  agreement,  should  receive  from  the  other  an  undrawn 
ticket,  or  the  value  of  it;  the  defendant's  number  being 
drawn,  he  chose  the  value  of  it,  and  received  the  same  from 
the  plaintiff;  the  agreement  having  been  continued,  the 
plaintiff's  number  was  drawn,  but  the  defendant  refused  to 
give  the  plaintiff  either  an  undrawn  ticket  or  the  value, 
whereupon  the  plaintiff  brought  an  action  for  money  had 
and  received,  to  recover  the  sum  which  he  paid  to  the  de- 
fendant on  his  number  being  drawn ;   it  was  holden,  that 

a  lIo^soD  t.  Hancock,  d  T.  R.  sfs.        6  Browriiti^  v.  Monift,  Cowp.  790. 


on  an  illegal  wager  was  recovered  back,  after  the  event  upon  which 
the  wager  proceeded  had  tenninated  against  the  plairxtiff,  the  cour^ 
holding  it  more  consonant  to  sound  policy  to  permit  money  paid 
on  an  illegal  consideration  to  be  recovered  back  by  the  party  paying 
it,  than  by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 
But  it  must  be  obser\'ed  that  Le  blanc,  J.  in  Vandyck  v.  Hewitt, 
1  Bust's  K.  98*  s&id,  that  the  ground  of  the  determination  in  La- 
caussade  r.  White  had  been  very  much  canvassed  in  Howson  v; 
Hancock,  8  T.  R.  575;  And  Lawrence,  J.  in  Williams  v.  Hedle}', 
8  East,  3B?»  n.  appears  to  have  considered  Lacaussade  v.  White  as 
over-ruled  by  Howson  v.  Hancock.  And  Mansfield,  C .  J.  delivering 
the  opinion  of  the  court  in  Au^ert  v.  Walsh,  3  Taunt.  284.  speaks 
to  the  same  effect. 

(46)  If  A.  agree  to  give  S.  money  tor  doing  an  illegal  act|  B; 
cannot  (although  he  do  the  act)  recover  the  money  by  an  action  : 
yet  if  the  money  be  paid,  A.  cannot  recover  it  back  again.  Webb 
V.  Bishop,  Gloucester  Lent  Assizes,  1731,  coram  Reynolds,  Ch.  B. 
Bull.  N.  P.  16.  132.  If  plaintiff,  who  by  defendant's  authority, 
has  laid  illegal*  bets  in  defendant's  natne,  upon  losing,  pays  them 
Without  an  express  direction  so  to  do^  he  cannot  rec*over  the  amount 
rom  the  defendant  afterwards.    Clayton  v.  Dilly,  4  Taunt.  J65. 
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the  action  would  not  lie,  because  the  plaintiff  was  not  onlj- 
in  pari  delicto^  hut  also  stood  in  the  light  of  that  species 
of  insurer,  from  whom  the  statute  meant  to  protect  the  un- 
wary. 

In  like  manner,  where  an  insurance  was  made  on  a  ship? 
belonging  to  a  British  subject,  without  interest,  (which  is 
illegal  by  stat  19  6.  2.  c.  37.)  it  was  holden,  that  the  assured 
could  not  recover  back  the  premium,  after  the  ship  had  ar- 
rived safe;  for  the  court  will  not  interfere  to  assist  either 
party,  where  they  are  in  pari  delicto. 

On  the  same  principle  it  was  adjudged^,  that  a  premium 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  stat. 
19  G.  2.  c,  37.)  could  not  be  recovered  in  an  action  for  money 
had  and  received  after  the  ship  had  been  captured. 

In  like  manner  it  has  been  holden', 'that  the  premium  paid 
on  an  illegal  assurance  to  cover  a  trading  witn  the  enemy, 
cannot,  after  the  risk  has  been  run,  be  recovered  back  again, 
although  the  underwriters  could  not  have  been  ccttnpellei  to 
make  good  the  loss. 

So  where  the  plaintiff  had  insured  colonial  produce'  on  a 
voyage  from  the  West  Indies  for  Gibraltar,  and  the  ship,  on 
board  which  the  goods  were  laden,  was  lost  by  the  perils  of 
the  seas,  it  was  holden,  that  the  premium  could  not  be  re- 
covered ;  because  colonial  produce  cannot  legally  be  shipped 
from  the  British  West  Indies  for  Gibraltar,  and  consequently 
the  insurance  was  illegal.  And,  as  every  person  must  be 
taken  to  be  cognizant  of  the  law,  the  ignorance  of  the  assured, 
at  the  time  when  the  insurance  was  made,  that  the  insurance 
was  illegal,  will  not  avail  him. 

And  it  must  be  observed  here,  that  this  rule  holds  even  in 
cases  where  the  premium  is  paid  by  a  foreigner*,  although 
the  policv  is  illegal  by  the  municipal  law  of  this  country 
only,  and  not  by  the  law  of  the  country  to  which  the  fo- 
reigner belongs,  c.  g.  the  stat.  12  Car.  2.  c.  18.  s.  1.,  because 
the  rigour  of  our  great  political  regulations  ought  not  to  be 
relax^  in  favour  of  foreigners  offending  against  them,  and 
there  is  very  little  reason  to  presume  ignorance  of  laws  pe- 
culiarly applicable  to  the  subjects  ^f  a  foreign  state. 

But  where  an  insurance  had  been  made  on  goods,  at  and 
from  a  port  in  Russia  to  London,  by  an  agent  residing  here 
for  a  Russian  subject  abroad,  which  insurance  was  in  fact  made 


p  Lo^rry  v.  Bourdicu,  Doug.  467.  8    Lubbock  v.  Potts,  7  East,  449. 

q  Andree  v.  ri*»trhiT,  3  T.  R.  2^t5.  t   Andree  v.  Fletcher,  3  T.  R.  266,  aod 

r  VtiiiilyLk  V.  Hewitt,  1  ICast\s  R.  97.  Morck  t.  Abel^  3  Bcs.  &  Pul.  35. 
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after  the  commencement  of  hostilities  by  Russia  against  this 
country,  but  before  tUe  knowledge  of  it  here,  and  after  the 
ship  had  sailed,  and  been  seized  and  confiscated,  it  was  holden, 
that  the  policy  was  void  in  its  inception ;  but  that  the  agent 
of  the  assured  was  entitled  to  a  return  of  the  premium  paid, 
under  ignorance  of  the  fact  of  such  hostilities^ 

9.  Where  the  contract  is  not  malum  in  sey  nor  prohibited 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot 
be  put  in  force,  merely  because  it  would  be  inconvenient 
that  the  merits  of  the  question  should  be  publicly  discussed, 
in  such  case,  while  the  contract  remains  executory,  money 
paid  upon  it  by  one  of  the  parties  to  the  other  may  be  reco- 
vered. 

A.  in  consideration  of  a  sum  of  money  paid  to  him  by  B', 
gave  a  bond  conditioned  for  the  payment  of  an  annuity  to  B« 
until  A.  should  make  it  appear  to  the  satisfaction  of  B.  that 
the  hop  duties  should  amount  to  such  a  sum  in  any  one  year. 
Before  the  day  on  which  the  first  payment  of  the  annuity  was 
to  have  taken  place,  and  before  any  payment  had  been  made, 
B.  applied  to  A.  stating  that  he  considered  the  bond  to  be 
illegal  (47),  and  demanded  a  return  of  the  consideration,  which 
having  been  refused,  B.  brought  an  action  against  A.  for 
money  had  and  received :  it  was  holden,  that  it  would  well 
lie ;  ftooke,  J.  observing,  that  "  there  was  nothing  criminal  in 
this  contract,  nor  had  it  been  executed,  nor  was  this  a  case 
where  money,  which  has  been  paid  over  by  a  stake-holder, 
was  sought  to  be  recovered." 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage 
feasant^,  who  has  paid  money  for  the  purpose  of  having  his 
cattle  re-delivered  to  him,  cannot  recover  that  money  in  an 
action  for  money  had  and  received :  1.  because  such  a  mode 
of  proceeding,  would  impose  great  difficulties  on  the  defen- 
dant, by  not  apprising  him  of  what  he  wasto  defend :  2.  be- 
cause the  law  has  provided  two  specific  remedies  for  tiying 
questions  of  this  kmd,  namely,  actions  of  replevin  and  tres- 
pass (48). 

* 

«  Com  V.  Brace,  i«  Enst,  2<25.    See    x  Tappendenir.  Randall,  8  Bos.  &Pttl. 
farther,  Heoti;  ▼.  Staoifortb,  B.  R.        467- 
£.  T.  s6  G.  3.  S  .P.  y  Lindou  ▼.  Hooper,  Cowp.  414. 


(47)  Wagers  on  amount  of  t\ie  hop  duties  are  neither  illegal  nor 
immoral,  but  the  courts  refuse  to  enforce  them  on  account  of  public 
inconvenience.     See  Shirley  v.  Sankey,  2  Bos.  &  Pul.  130. 

(4S)  In  Anscomb  v.  Shore,  I  Camp.  N.  P.  C.  «85.  it  was  holden, 
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Biit  where  an  action  for  money  had  aiid  received  waS 
brought  against  an  overst^er  of  the  poor*,  to  recover  money 
in  his  hands,  which  had  been  levied  by  a  sale  of  the  plaintifl  *8 
goods  on  a  conviction^  which  Was  afterwards  quashed,  thecourt 
held,  that  the  action  was  maintainable  for  the  clear  money 
produced  by  the  sale  of  the  goods ;  for  the  plaintilf  might 
wave  the  tort,  and  sue  for  the  money  really  due. 

So  if  a  revenue  oflicer  seize  goods  as  forfeited •,  which  ar^ 
not  liable  to  seizure,  and  take  money  of  the  owner  to  release 
them,  the  owner  may  recover  back  the  hioney  in  an  action  for 
money  had  and  received  (49). 

11.  In  c&seS  where  th^  contract  is  legal,  the  plaintiff  cannot 
recover  on  the  general  counts  in  an  action  of  assumpsit,  while 
the  contract  remains  open,  and  not  rescinded  by  the  defendant ; 
the  only  remedy  is  on  the  special  agreement 

As  where  the  defendant  sold  a  horse  to  the  plaintifl*  with  a 
warranty  of  soundness^,  and  the  horse  proved  unsound.  The 
plaintiff*  tendered  a  retuni  of  the  horse,  but  the  defendant 
refused  to  take  him  back;  an  action  for  money  had  and 
received  having  been  brought,  it  was  holden,  that  it  M'ould  not 
lie. 

.  *  •         .  . 

z  FcUhani  v.  Terry,  Bull.  N.  P.  131.    b  Power  v.  Wells,  Douff.  24,  n.  Cowp. 

cited  in  Cowp.  419.  and  i  T.  R.  387.  818.  S.  C. 

a  Irving  ir.  Wilson,  4  T.  U.  iS5. 


by  Sir  J.  Mansfield,  whose  opinion  was  afterwards  recognized  bj' 
the  court,  that  an  action  on  the  case  would  not  lie  for  detaining  cat-^ 
tie  distrained  damage  feasant,  after  a  tender  of  amends,  such  tender 
not  having  been  made  until  after  the  impounding. 

(49)  A  question  arose  in  this  ease,  whether  the  officer  was  erititltHl 
to  a  month* s  notice,  before  the  action  w^as  brought,  under  stat.  23 
G.  3.  c.  70.  s.  30.  iu  order  td  give  hiin  an  oppdrtcTnity  of  tendering 
amends.  The  court  decided  that  he  was  not ;  Grose,  J.  observing; 
that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not 
extend  to  an  action  of  assumpsit,  4  T.  R.  487.  cited  by  Lord  Ellen- 
l>oroiigh,  C.  J.  in  Wallace  v.  Smith,  5  East'g  R.  liS.  Bnt  see 
Greenway  v.  Hurd,  4  T.  R;  553;  where  an  excise  officer  having 
levied  duties  under  an  act  which  was  repealed  at  the  time  when  the 
duties  were  levied.  Lord  Keiiyon,  C.  J.  expressed  an  opinion,  that 
the  officer  was  entitled  to  notice,  although  the  plaintiff*  sued  in  at^ 
suinpsit ;  hecause  the  defendant  acted  as  an  officer  of  the  excise 
when  lie  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that 
chanicter.  There  was,  however,  another  point  in  the  cubc,  and 
It  does  not  appear  cleariy  on  which  the  case  was  ultimately  de* 
cidcd. 
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So  where  the  plaintiff  gold  t;he  defendant  a  pair  of  coiach 
horses',  which  he  undertook  to  take  back  if  the  plaintiff 
should  disapprove  of  them,  and  return  them  within  a  month. 
The  plaintiff  did  return  them  within  a  month,  but  took  ano- 
ther pair  from  the  defendant,  without  making  any  new  agree- 
ment This  the  plaintiff  also  returned  within  a  month,  and 
received  a  third  pair  on  the  23d  of  December,  without  making 
any  new  agreement.  The  plaintiff  disapproved  of  the  third 
pair,  because  they  were  restive  and  would  not  draw,  and 
offered  to  return  tfiem  on  the  5th  of  January  following,  but 
the  defendant  refused  to  take  them  back,  and,  thereupon,  the 
plaintiff  brought  an  action  against  the  defendant  for  money 
nad  and  received.  It  was  holden,  that  it  would  not  lie ;  for 
the  original  special  contract  having  been  continued  through 
M  the  subsequent  dealings^  the  defendant  ought  to  have 
had  notice  by  the  declaration,  that  he  was  sued  upon  that 
contract 

• 

So  where  a  seaman  had  contracted  with  the  defendant  to 
go  a  voyage  from  A.  to  B**.  and  back  again,  with  a  stipulation^ 
that  he  should  not  be  entitled  to  his  wages  until  the  end  of 
the  voyage ;  it  wag  holden,  that  he  could  not  maintain  a  gene- 
ral indebitatus  assumpsit  tQ  recover  his  wages  pro  rata  as  far 
as  B.,  though  he  had  been  wrongfully  dismissed  at  B.  by  the 
defendant 

It  must  be  observed,  however,  that  where  the  contract  is 
rescinded  by  the  original  terms  of  it*,  no  act  remaining  to 
be  done  by  the  defendant,  the  plaintiff  is  entitled  to  recover 
back  his  money.  As  where  plaintiff  had  paid  to  the  defen- 
dant ten  guineas  for  a  chaise,  on  condition  to  be  returned  in 
case  the  plaintiff's  wife  did  not  approve  of  it,  paying  3s.  Od. 
per  diem  for  the  time;  the  plaintiff's  wife  not  approving  of 
the  chaise,  it  was  sent  back  at  the  expiration  of  three  days, 
and  left  on  defendant's  premises  without  any  consent  on  his 
part  to  receive  it:  the  hire  of  Ss.  6d.  per  diem  was  tendered 
at  the  same  time,  which  defendant  refused  as  well  as  to  re- 
turn the  money.  An  action  for  money  had  and  received 
bein^  brought  for  the  ten  guineas,  it  was  holden,  that  it 
would  well  lie. 

So  where  a  contract  is  not  carried  Into  execution  by  reason 
of  some  negligence  or  default  of  one  party  ^,  the  other  party, 
not  having  done  any  thing  which  can  be  considered  as  an 
execution  of  the  contract  in  part,  may  abandon  the  contract 

c  We^loii  V.  DowiiM,  Douff.  2a>  e  Towere  v.  Barrett,  i  T.  R.  133. 

«i  Hulk  V.  Uet^btma)),  3  Eaiit'tf  R.  145.     f  Gtlfs  v.  Eilwanlv,  7  T.  K.  \H\, 
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and  recover  the  money  which  he  has  paid  on  duch  contract : 
but  this  rule  holds  only  where  the  contract  can  be  rescinded 
in  toto^,  so  as  to  place  both  parties  in  the  same  situation  they 
were  in  before.  See  further  on  this  poiiit,  Cooke  v.  Mun- 
stone,  1  Bos.  &  Pul.  N.  R.  351. 

12.  In  an  action  for  money  had  and  received  to  the  plain- 
tifTs  use,  the  plaintiff  cannot  recover  the  money,  unless  it 
be  against  conscience  that  the  defendant  should  retain  it : 

Hence,  where  a  forged  bill  of  exchange  was  drawn  upon 
the  plaintiff^,  which  he  accepted  and  paid  to  an  innocent  in- 
dorsee for  a  valuable  consideration,  and  the  plaintiff  on  dis- 
covering the  foiTgery  brought  an  action  against  the  indorsee  to 
recover  back  the  money  as  money  paid  by  mistake,  it  was 
holden,  that  the  action  would  not  lie ;  for  it  was  not  uncon- 
scientious in  the  defendant  to  retain  the  money  when  he  had 
once  received  it,  upon  a  bill  for  which  he  had  given  a  fair  and 
valuable  consideration,  without  the  least  privity  or  suspicion 
of  any  forgery,  and  the  plaintiff  ought  to  have  satisfied  him- 
self, whether  the  bill  was  really  drawn  upon  him  by  the  person 
whose  name  was  subscribed  to  it 

13.  It  remains  only  to  observe,  that  the  consideration  of 
this  action  must  be  money.  Hence  stock  cannot  be  recovered 
in  an  action  for  money  had  and  received*;  stock  being  a  new 
species  of  property,  and  not  money.  But  where,  upon  a 
wager  of  ten  guineas  to  one,  the  stake-holder  received  country 
bank-notes,  and  paid  them  over  wronp;fully  to  the  party  who 
had  lost  the  tf  ager ;  it  was  holden  ^,  that  an  action  for  money 
had  and  receiv^  would  lie  at  the  suit  of  the  winner ;  Lord 
EUenborough,  C.  X  observing,  that  provincial  notes  were 
certainly  not  money ;  yet,  if  the  defenaant  received  them  as 
money,  and  all  parties  agreed  to  treat  them  as  such  at  the 
time,  he  should  not  be  jjermitted  to  say  that  they  were  only 
paper  and  not  money.  As  against  him  it  was  so  much  money 
received  by  him.  So  where  an  insurance  broker  having  re- 
ceived credit  in  an  account  with  an  underwriter  for  a  loss, 
upon  a  policy,  whereupon  the  name  of  the  underwriter  was 
erased  from  the  policy ;  it  was  holden  *,  that  the  principal 
might  maintain  an  action  for  money  had  and  received  against 
the  broker,  although  he  had  not  actually  received  any  money 
from  the  underwriter;  for  the  broker  having  depnved  the 
plaintiff  of  his  remedy  against  the  underwriter,  and  having 

(  Hunt  ▼.  Silk,  5  East's  R.  449.  i«go;-        dssg.    See  alto  Jones  t.  Britiley,  1 

nising  Giles  T.  Edwnrds.  East,  1. 

h  Price  t.  Neale,  3  Burr.  13S4.  1  B1.  k  Pickard  t.  Baiikca,  13  East,  so. 

R.  390.  S.  C.    See  1  Marsb.  R.  453.  1  Andrew  t.  Robinson,  3  Camp.  N.  P. 
i  Nigbtiogal    v.  Devisnie,     5  ByiT.        C.  199. 
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received  credit  in  account  for  the  money,  he  was  estopped 
from  saying  that  he  had  not  the  sum  in  his  hands  for  the 
plaintiff's  use. 


III.  Of  the  Declaration . 

Fenue. — Tub  action  of  assumpsit  being  founded  on  con^^ 
tract  is  transitory  (50),  and  consequently  the  venue  may  be 
(aid  in  any  county  at  the  election  of  the  plaintiff. 

Where  an  action  is  brought  in  an  inferior  court,  it  must 
be  stated  in  the  declaration,  that  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  court  Hence  in  assumpsit 
in  an  inferior  court,  not  the  promise  only,  but  the  conside- 
ration" also,  on  which  such  promise  is  founded,  must  be  laid 
within  the  jurisdiction;  for,  the  inferior  court  cannot  hold 
plea  unless  the  whole  matter  is  within  their  jurisdiction  '^ ; 
consequently,  if  a  declaration  for  goods  sold  and  delivered^, 
or  money  had  and  received',  or  money  paid'',  merely  state 
that  the  defendant  promised  to  pay  withm  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  or  the  re- 
ceipt or  payment  of  the  money,  to  have  been  within  the  juris* 
diction,  it  will  be  error ;  and  error,  even  after  verdict ',  for  in 
this  case  nothing  shall  be  intended  to  be  within  t]^  jurisdiction, 
that  is  not  expressly  averred  to  be  so*. 

l>ay.— The  day  mentioned  in  the  declaration,  on  which 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material  % 
provided  it  be  a  day  after  the  cause  of  action  accrued  and 
before  action  brought  If  the  defendant  by  his  plea  makes 
the  time  material,  t\%e  plaintiff  may  by  his  replication  answer 
to  that 4>lea,  without  being  guilty  of  a  departure;  as  where 
the  promise  was  laid  on  the  first  of  May  %  3  Car.  1>  and  the 

m  Ramsey  ▼.  Atkiasoo,  i    Le?.  so.  q  Hcaveo  v.  Davenport,  u  Mod.  365« 

Whitehead  v.  Brown,  i  Lev.  96.  8vo.  ed. 

n  Drake  ▼.  Beare,  1  Lev.  104^  5.  r  Win  ford  t.  Powell,  Ld.  Raym.  1310. 

•  Price  V.  Hill,  i  Lew.  137.     Stone  v.  s  Per  Atkioaand  Scroggs^  J>.  9  Mod« 

WaddingtODy  1  Lev.  is6.     Hauslip  197. 

T.  Coater,  2  Lev.  87.       Waldock  v.  t   liikenalls  ▼.  Samms,  Cro.  Car.  130. 

Cooper, '2  WHa.  16.  u  Lee  ▼.  Rogers,  i  Ler.  110. 
p  Trevor  y.  Wall,  1  T.  R.  151. 


(50)  Dehitum  €t  contractus  sunt  nullius  loci,     2  Inst,  230. 
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defendant  pleaded  that  the  writ  was  first  brought  the  4tli 
February,  14  Car.  2.,  and  that  he  did  not  promise  within  six 
years  before  the  said  4th  February:  replication,  that  he 
promised  within  six  years  before  the  said  4th  of  February :  on 
motion  in  arrest  of  judgment,  it  was  holden,  that  the  replica- 
tion was  not  a  departure  from  the  declaration ;  because  the 
time  in  the  declaration  was  not  material. 

So  where  the  plaintiff  declared  upon  a  promise  made*  26th 
March,  12  Geo.  I.  the  defendant  pleaded,  that  after  the  pro- 
mise, and  before  the  bill  filed,  viz.  2d  April,  he  tendered  the 
money ;  the  plaintiflf  replied,  that  after  making  the  promise, 
viz.  I2th  February,  he  filed  his  bill:  on  demurrer  it  was 
objected,  that  plaintiff  had  brought  his  action,  as  appeared  by 
his  own  shewmg,  before  the  cause  of  action  accrued.  But 
the  court  over-ruled  the  objection,  observing,  that  as  the 
plaintiff  would  not  in  evidence  have  been  confined  to  the  day 
in  his  declaration,  there  was  not  any  reason  he  should  be 
more  confined  in  pleading ;  that  in  the  case  of  a  common 
assumpsit,  the  day  was  alleged  for  form  only,  and  therefore, 
the  defendant  could  not  confine  the  plaintiff  to  the  day  alleged 
in  the  declaration  (51). 

Manner  of  stating  the  ContracL'^n  the  action  of  as- 
sumpsit the  declaration  must  state  the  contract,  on  which  the 
action  is  founded,  truly  and  correctly ;  that  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms;  for  a  material  variance  be- 
tween the  cootract  alleged,  and  the  contract  proved,  will  be 
fatal  y: 

As  where  the  contract  alleged  was,  to  deliver  good  "  wer- 
rhandisable"  -  wheat*,  and  the  proof  was  to  deliver  good 
"  second  sort**  of  wheat,  the  plaintiff  was  nonsuited  for  the 
variance: 

So  where  the  plaintiff  declared  upon  a  contract  for  wages 
upon  a  certain  voyage  from  London  to  Africa,  and  thence  to 
the  West  Indies ;  but  the  proof  was  of  a  contract  for  a  voy- 
age from  London  to  Africa*,  and  thence  to  the  West  Indies 

X  MathewtT.  SpiGer,Str.  8o6.  z  Per  Holt,  C.  J.  Ld.  Raym.  735. 

y  Cooke  v.  Muiutooe,  1  Bos.  &  Pul.    a  White  ▼.  Wilsoo,  9  Boa.  &  Put.  1 16. 
N.  R.  351. 


(51)  A  different  rule  holds  in  actions  on  promissory  notes,  where 
the  day  forms  an  essential  part  of  the  agreement.  Stafford  v.  Forcer, 
E.  1  G.  I.  cited  in  Col^  v.  Hawkins,  Str.  22.  and  reported  in  10 
Mod.  sn. 
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or  America,  and  afterwards  to  London,  &c. ;  the  variance  was 
holden  to  be  fatal,  the  contract  proved  being  for  a  different 
voyage  than  that  declared  on. 

So  where  the  plaintiff  had  agreed  to  purchase  of  the  de- 
fendant 100  bags  of  wheat**,  40  or  50  of  which  were  to  be 
delivered  on  one  market  day,  and  the  remainder  on  the  next 
market  day,  and  the  defendant  had  delivered  40  bags  on  the 
first  market  day,  but  had  failed  in  delivering  the  remainder: 
in  an  action  brought  for  the  non-delivery  of  the  residue,  one 
count  of  the  declaration  stated  the  agreement  to  be  for  the 
delivery  of  40  bags,  and  another  for  the  delivery  of  50  bags,  in 
the  first  instance,  but  the  contract  was  not  stated  in  the  al- 
ternative in  any  part  of  the  declaration;  the  court  held  the 
variance  fatal ;  tor  the  contract  ought  to  have  been  stated 
according  to  the  original  terms  of  it,  which  made  it  optional 
in  the  defendant  to  deliver  40  or  50  bags  in  the  first  instance, 
and  not  an  absolute  contract  for  the  delivery  of  either  of 
those  quantities  (52). 

So  where  the  contract  was  to  deliver  goods  within  four- 
teen days*,  or  as  soon  as  a  certain  vessel  arrived;  the  vessel 
arrived  after  the  fourteen  days;  and  on  breach  of  the  con- 
tract, by  non-delivery,  the  plaintiff  declared,  in  one  count 
on  a  contract  by  the  defendant  to  deliver  within  fourteen 
days,  and  in  another  count  to  deliver  on  the  arrival  of  the 
ship;  but  there  being  no  count  laying  the  contract  in  the 
alternative,  the  court  held  the  variance  fatal. 

Assumpsit  upon  a  warranty**,  that  a  horse  was  sound,  in 
consideration  that  plaintiff  would  buy  him  at  a  certain  price, 
to  wit,  861.  5s.  with  another  count  in  consideration  he  had 
bought  him ;  it  appeared  in  evidence,  that  the  horse  was 
bought  jointly  with  another  at  one  entire  price  of  60  gui- 
neas.   Lord  Kenyon  held  the  variance  fatal. 

The  Consideration.-^^\eTy  part  of  the  entire  considera- 

b  Penny  r^  Porter,  9  Easfs  R.  2.  d  Hurt  v.  Dixon,  Middx.  Sit.  after  M. 

c  Shipbam  r.  Sannderg,  B.  R.  E.  99        T.  37  G.  3.  B.  R.  MSS.  See  alsaSy- 

Geo.  3.  9  Easrn  R.  4.  a.  (a).  roondii  t.  Carr,  1  Camp.  N.  P.  C* 

S6i. 


(52)  At  the  close  of  the  first  argument  on  this  case,  Lord  Ken- 
yon, C.  J.  said,  that  the  opinion  delivered  by  Lord  Mansfield,  C.  J. 
in  Layton  v.  Pearce,  Doa^.  IS.  viz.  "that  where  a  contract  is  op- 
tional in  a  party,  and  he  makes  his  election,  the  option  is  thereby 
determined,  and  the  contract  may  then  be  declared  on>  as  an  abso* 
Ittte  contract,"  was  extra-judicial.     MSS. 
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tion  for  any  promise  contained  in  the  agreement  must  be 
stated  in  the  declaration.  But  in  framing  a  declaration  on 
,  an  agreement*,  which  consists  of  several  distinct  parts  and 
collateral  provisions,  it  is  not  necessary  to  state  in  the  de- 
claration every  part  of  such  agreement;  it  is  suiTicient  to 
state  so  much  or  the  agreement  as  contains  the  entire  consi- 
deration for  the  act,  and  the  entire  act  which  is  to  be  done, 
in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  light 
to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 
proper  to  be  given  in  evidence  to  the  jury,  but  not  neces- 
sary to  be  shewn  to  the  court  in  the  first  instance  on  the  face 
of  the  record  (53). 

In  like  manner,  where  the  plaintiff  states  the  whole  con- 
sideration truly',  and  then  states  those  parts  of  the  defend- 
ant's promise,  the  breach  of  which  he  complains  of,  truly 
and  correctly;  that  is  sufficient,  without  stating  other  parts 
of  the  promise  irrelevant  to  the  breach  complained  of.  It  is 
enough  to  state  that  part  of  the  agreement  truly  which  ap- 
plies to  the  breach  complained  of,  if  that  which  is  omitted 
do  not  qualify  that  which  is  stated'. 

Idle  and  insufficient  considerations  do  not  form  any  es* 
sential  part  of  the  contract*^,  consequently  it  is  neither  ne- 
cessary to  state  them  in  the  declaration,  nor,  if  stated,  to 
prove  them.  By  the  term  "idle  and  insufficient  considera- 
tions,*' must  be  understood  such  considerations  as,  if  they 
stood  alone  unconnected  with  one  or  more  sufficient  consi- 
derations, would  not  support  the  promise  of  the  defendant, 
lliey  are  distin^ishable  from  illegal  considerations;  for, 
if  one  of  the  considerations,  where  there  are  two  or  more, 
is  illegal,  it  will  vitiate  the  whole  contract,  and  the  action 
cannot  be  supported;  but  an  idle  or  insufficient  considera- 
tion may  be  rejected;  in  truth,  it  is  a  nullity. 

Executory  considerations  are  traversable  ^  and  the  per- 

e  Per  Lord  £lleDlioroii|:1i,  C  J.  delhrer-  %  TempeBt  v.  RawliBf:,  1 3  East,  i8.  See 
iog  the  jodpn^ut  of  the  -court  in        also  Cotterill  T.Cuff,  4  Taant.  886. 

Clark  ▼.  Gray,  6  East's  R.  569,  S70.  h  Crisp  y.  Gamel,  Cro.  Jac.  197. 

f  Milea  t.  Sbeward,  6  East,  7.  i  Sexton  t.  Miles,  Salk.  2s. 


(53)  '*  There  are  a  great  variety  of  agreements  not  under  seal, 
containing  detailed  provisions  regulating  pric^  of  labour*  rates  of 
hire,  times  and  manner  of  performance,  adjustments  of  difi'erences, 
&c.  which  are  every  day  declared  upon  in  the  eenend  form  of 
a  count  for  work  and  Iwour.''  Per  Lord  EUepDorovghj  C.  J« 
S.C, 
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formance  of  them  must  be  averred  with  time  and  pbice.  In 
cases  where  the  promise  of  the  defendant  is  founded  on 
two  or  more  executory  considerations,  the  performance  of 
all  must  be  fully  and  expressly  averred';  for  an  imperfect 
allegation  of  the  performance  of  one  only  will  vitiate  the 
declaration.  Where  the  consideration  is  executed,  (in  which 
case  it  is  not  traversable*)  and  the  promise  to  pay  a  sum  cer- 
tain, or  to  do  or  forbear  from  doing  some  specific  act,  the 
declaration  proceeds  at  once  from  the  statement  of  the  con- 
tract to  tha  breach,  without  any  intermediate  averment. 

Breach. — ^The  breach  ought  to  be  Co-extensive  with  the 
promise,  but  not  enlarged  b^ond  if". 

The  promise  was  ''to  deliver  a  gelding  in  as  good  plight 
as  he  borrowed  him";**  the  declaration  averred,  that  he  did 
not  deliver  him  at  all.  After  verdict  for  the  plaintiff  judg« 
ment  was  arrested,  because  the  breach  was  not  laid  accord-* 
ing  to  the  promise.  It  will  be  sufficient,  however,  if  the 
breach  pursue  the  words  of  the  promise*. 

Notice.  Averment  thereof, ^^Wlxere  the  action  does  not 
lie  without  notice  given  to  the  defendant,  an  averment  of 
sudi  notice  ought  to  be  inserted  in  the  declaration. 

The  defendant  bought  of  the  plaintiff  a  quantity  of  bar- 
ley ^  and  prcHnised  to  pay  him  tor  it  as  much  as  he  could 
get  from  any  other  person.  The  plaintiff  averred  in  his  de- 
claration, that  he  afterwards  sold  the  same  quantity  tu  J.  S, 
for  such  a  sum,  but  did  not  aver  that  the  defendant  had  no^ 
tice  of  the  sum  given  by  J.  S. ;  for  this  omission  the  judg- 
ment was  arrested:  and  this  distinction  was  taken ">,  that,  if 
the  agreement  had  been  that  the  defendant  should  pay  as 
much  as  J.  S.  paid,  in  that  case,  quia  constat  de  persona  and 
he  is  indifferently  named  between  them,  the  defendant  at  his 
peril  should  inquire  of  him,  and  the  plaintid  was  not  bound 
to  give  notice;  but  where  the  person  was  altogether  uncer- 
tain, there  the  plaintifi*  to  entitle  himself  to  the  action  ought 
to  give  notice. 

See  Holmes  v.  Twist,  on  error  from  B.  R.  in  Exch.  Ch. 
Hob.  51.  to  the  same  effect,  where  an  avennent  of  notice 
was  holden  necessary,  on  the  ground  that  the  matter  rested 

k  Lenerct  T.  Rivet,  Cro.Jac.  503.  p  Hallv.Henimini^,  Cro.  Jac.  439.     I 

I  1  Rol.  Rep.  43.  401.  Hob.  106.  Ro.  Abr.  463-  \  25.     3  buUt.  b5,  6, 

m  Cro.  Jac.  li5.  7.  S.  C. 

n  Wrifrbt  ▼.  Jubnaon,  1  Vent.  64.  q  See  \A.  ICaym.  1 127.  where  Ibis  casr 

o  Pilcbard  y.  KiDgnton,  Cro.  Car.  sos.        waa  put  by  Holt,  C.  J .  Br  ice  ?.  Cai  r« 

1  Lev.  47.  S.  P. 
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in  the  privity  and  knowledge  of  the  plaintiff  alone:  but 
where  the  conusance  of  the  act  to  be  done  lies  as  well  in  the 
notice  of  the  defendant  as  of  the  plaintiff,  an  averment  of 
notice  is  not  necessary;  as  where  the  act  is  to  be  done  by  a 
stranger'  (54) :  so  where  an  act  is  to  be  done  by  the  plain- 
tiff to  a  stranger*  (55),  as  where  the  declaration  stated,  that, 
in  consideration  that  the  plaintiff  had  agreed  to  give  his 
bond  to  J.  S.  for  the  debt  of  the  defendant,  the  defendant 
promised  to  save  him  harmless,  and  avers  that  he  gave  the 
bond,  and  wa^  sued,  &c.  An  exception  was  taken,  because 
it  was  not  averred,  that  the  plaintiff  gave  the  defendant  no- 
tice of  his  giving  the  bond;  but  it  was  over-ruled,  because 
the  defendant  at  his  peril  ought  to  take  notice  of  the  obliga- 
tion, as  in  a  bond  to  stand  to  an  award  (56). 

Request. — Where  a  debt'  or  mere  duty  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re-; 
guest  before  action  brought,  and  consequently  an  averment 
of  such  request  in  the  declaration  is  unnecessary;   for  the 
bringing  the  action  is  a  sufficient  request, ' 

In  assumpsit  upon  a  promissory  note%  payable  four  months 
after  date,  it  was  objected  in  error,  that  tne  request  to  pay 
the  money  on  the  note  was  laid  upon  the  same  day  and  year 
that  the  note  was  dated,  which  was  four  months  before  it 
became  due;  to  this  it  was  answered  and  adjudged  by  the 
court,  that  there  was  not  any  occasion  to  lay  any  rec^uest; 
that. the  bringing  the  action  was  a  requeat  in  law,  and  it  ap- 
peared that  the  action  was  not  brought  until  above  a  year 
after  the  note  was  due. 

It  is  observable,  however,  that  when  the  defendant  is 
chargeable,  upon  a  collateral  promise  to  pay*,  do,  or  omit 
some  act,  upon  request,  and  not  for  a  mere  debt  or  duty,  an 

r  Powle  V.  Hanger,  Cro.  Jac.  493.  u  Frampton  v.  Coulson,  i  Wils.  33< 

8  Juxon  T.  Thornhill,  Cro.  Car.  132.  x  Birks  ▼.  Trippet,  1  Saund.32.    SeU 

t  Bartlet  w.  Bartlet,'  WiDch.  9.  Vivian  roaii  v.  Kiufc,  Cro.  Jac.  183.    Hill  ▼. 

T.  Shipping,  Cro.  Car.  3S5.    Wallis  Wade,  Cro.  Jac.  593.  aud  s  R0I.  Rep. 

v.  Scott,  f  Str.  88.             4  62. 


(54)  That  is,  a  stranger  named  aud  agreed  upon  between  th« 
parties,  agreeably  to  the  distinction  ta]i:en  in  Cro.  Jac.^  432.  and 
ante. 

(55)  See  the  preceding  note. 

(56)  Notice  need  not  be  given  of  a  matter  which  a  person  i^^ 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell,  J.  in  Smith  v.  Goffe,  Lord  Raym.  1128.  See  also  8  Rep. 
92.  b.  S.  P, 
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actual  request  ought  to  be  made  before  action  brought,  and 
consequently,  it  ought  to  be  averred  in  the  declaration; 
and  the  day,  year,  and  place,  where  the  request  was  made, 
must  be  expressed,  as  in  such  case  the  request  is  parcel  of 
the  duty. 

Hence  it  will  appear,  that  the  general  averment  "al- 
though often  requested,"  is  not  sufficient  in  a  case  of  this 
kind,  not  on  account  of  the  word  **  although,"  because  that 
has  been  determined'  to  be  an  express  averment,  and  equi- 
valent to  the  words  "the  plaintiff  in  fact  says,"  or  any  other 
words  of  averment,  but  because  time  and  place  are  omitted. 

Formerly  indeed  the  omission  of  time  and  place  was  con- 
sidered as  a  defect  in  substance,  and  as  good  ground  for  ge- 
neral demurrer,  or  arresting  the  judgment*,  and  some  mo- 
dem cases*  also  appear  to  support  the  same  doctrine;  but  in 
a  very  late  case*  it  was  solemnly  decided,  that,  since  the  sta- 
tute* for  the  amendment  of  the  law,  such  defect  can  be 
taken  advantage  of  by  special  demurrer  only,  and  cannot  be 
a  ground  for  arresting  tne  judgment  even  after  a  judgment 
by  default;  because  it  is  an  omission  "of  a  like  nature,"  or 
rather  of  a  less  material  nature  than  those  specified  in  the 
statute,  such  as  the  prout  patet  per  recordum,  hoc  paratus  est 
rerificare^  &c.  and  consequently  cured  by  the  healing  opera' 
lion  of  that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the 
declaration  in  assumpsit,  I  shall  proceed  to  a  full  explana- 
tion of  some  special  averments  which  are  requisite  in  parti- 
cular cases,  beginning  with  conditions  precedent  (37). 

Of  Conditions  precedent. — 1st  If  A.  promise  to  do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  an- 
tecedent performance  of  some  act  or  promise  on  the  part  of 
B.,  the  promise  of  A.  is  called  a  dependent  promise;  be- 
cause B.  s  right  of  action  for  a  breach  of  such  promise  de- 


y  3  Leon.  67. 

z  Hill.T.  Wade,  Cro.  Jac.  593. 

a  Bach  r.  Owen,  5  T.  R.  409. 


b  BowdeU  v.  Parsons,  B.  R.  M.  49  G. 
3.  lOEoft,  3S9. 

c  4  A|in.  c.  16.  a.  i. 


(57)  These  remarks  would  have  followed  more  naturally  after 
the  paragraph  relative  to  exjecutpry  considerations;  but  as  they,  run 
to  great  length,  I  thought  it  better  to  postpone  them,  in  order  that 
the  learning  relative  to  the  principal  points,  which  ought  to  be  at- 
tended to  in  framing  the  declaration  in  x>rdinary  cases,  might  be 
reduced  within  as  narrow  a  compass  as  possible,  and  presented  t« 
ibe  reader  at  one  view. 
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pends  on  the  prior  performance  (or  that  which  is  equivalent 
to  performance)  of  the  act  or  promiBe  on  die  part  of  B^;  aiul 
the  act  or  promise  to  be  peru)mcd  by  B.  being  in  the  nature 
of  a  condition  precedent,  is  usually  distinguished  by  this 
appellation,  because  the  performance  (or  that  which  is  equi* 
yaient  to  performance)  of  such  act  or  promise  precedes  B.'s 
right  of  action  to  recover  damages  against  A.  for  the  non-e 
performance  of  his  promise,  arid  must  be  specially  averred  in 
the  declaration. 

The  plaintiff  declared  that  the  defendant  was  possessed  of 
17  tod  of  wooH,  and  that  there  was  a  conversation  between 
them  for  15  tod  of  the  17  tod  to  be  chosen  by  the  plaintiff; 
the  defendant,  in  consideration  of  a  suiq  of  money  to  be 
paid  on  such  a  day,  promised  to  deliver  to  the  plaintiff  the 
aforesaid  15  tod  of  wool,  and  averred  that  he  was  ready  at 
the  day  to  pay  the  defendant  the  money,  yet  the  defendant 
had  not  delivered  the  wool;  after  non-assumpsit  pleaded,' 
and  a  verdict  for  the  plaintiff,  an  exception  was  taken  in  ar- 
rest of  judgment,  because  the  plaintiff  had  not  shewn  that 
he  had  chosen  15  tod  out  of  the  17,  which  i$  guasi  a  condi* 
tion  precedent,  and  an  act  to  be  first  performed  by  the  plain- 
tiff before  the  defendant  is  bound  to  do  any  thing;  which 
'  was  assented  to  By  the  whole  court 

The  case  of  Thorpe  v.  Thorpe,  Easter,  13  W.  3.  Lord 
Raym.  662.  Saik.  171.  S.  C.  Rot  253.  has  been  considered  as 
a  leading  case  on  this  subject 

The  declaration  in  that  case  stated^,  that  the  defendant 
held  of  the  plaintiff  certain  lands  by  way  q{  mortgage,  that 
the  plaintiff  agreed  to  make  a  good  and  sufficient  release  of 
his  e^ity  of  redemption,  in  consideration  tchereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  mo- 
ney; and  that  the  plaintiff  in  consideration  of  the  said  M^ree- 
ment,  and  tiiat  the  plaintiff  would  perform  his  part  of  the 
agreement,  promised  to  perform  his  part;  and  assigned  for 
breach,  that  although  the  plaintiff  had  performed  eveiy 
thing  contained  in  the  agreement  to  be  performed  on  his 
part,  yet  the  defendant  had  not  paid  the  sum  of  money 
a^eed  on;  the  defendant  pleaded  a  release,  of  which  the 
plaintiff  cravad  oyer,  and  then  demurred. 

It  was  insisted,  on  the  part  of  the  defendant,  that  this 
action  was  founded,  not  upon  the  making  the  release  of 
the  equity  of  redemption,  but  upon  the  promise  to  make  it, 
and  consequently  the  plaintiff  had  a  right  of  action  at  the 

a  Raynay  v.  Alexander,  YeW.  76.  «  See  Record,  1  Lutw.  845. 
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time  of  the  promiise  made ;  and  thai  the  release  of  all  de* 
mands,  &c.  coming  afterwards,  released  it,  and  was  a  good 
bar  to  the  action.  To  this  it  was  answered  and  resolved  by 
the  court,  that,  if  there  had  been  a  positive  agreement,  that 
the  plaintiff  should  release  the  equity  of  redemption,  and 
that  the  defendant  should  pay  the  monev,  the  plaintiff  might 
have  maintained  an  action  before  he  haa  made  such  release; 
but  here  the  promise  was  "  in  consideration  whereof,**  which 
made  the  release  on  the  part  of  the  plaintiff  to  be  a  oxidi- 
tion  precedent.  Holt,  C.  J.  then  entered  into  the  distinc- 
tion oetween  positive  a^eements  and  conditions  precedent^ 
and  observed,  that  in  the  case  of  conditions  precedent,  an 
action  could  not  be  maintained  before  performance :  but  in 
the  case  of  positive  agreements  it  was  otherwise:  he  then  laid 
down  the  following  rules: 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and 
the  act  for  which  tne  money  is  to  be  paid,  cannot  be  done 
before  the  day  appointed,  then,  though  the  agreement  be  to 
pay  the  money  for  the  doing  the  thing,  yet  the  action  may 
be  brought  for  the  money  before  the  thing  done;  because 
the  agreement  is  positive,  that  the  money  shall  be  paid  at 
the  day  appointed. 

With  respect  to  the  reasonabloiess  of  this  rule,  the  Chief 
Justice  observed,  that  the  bargain  of  every  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make 
such  an  agreement  as  to  pay  his  money  before  he  has  the 
thing  for  which  be  ou^t  to  pay,  and  will  rely  upon  the  re- 
medy he  has. to  recover  the  said  thing,  he  ought  to  per- 
form his  agreem^iL 

2.  Though  a  day  certain  be  appoinited  for  payment  of 
the  money,  yet  if  the  day  is  to  incur  after  tne  time  in 
which  the  consideration  ought  to  be  performed,  for  which 
the  money  should  be  paid,  the  performance  of  the  consi- 
deration ought  to  be  averred  in  an  action  brought  for  the 
money. 

The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  tlie  plaintiff  had 
not  sufficiently  averred,  that  he  had  made  a  release  (rf*  the 
equity  of  redemption;  for  he  ought  to  have  shewn  Aoio  he 
had  done  it,  in  order  that  the  court  might  judge  whether 
it  was  done  according  to  the  acre^nent.  The  chief  justice 
admitted,  that  the  plaintiff  in  his  declaration  ought  to  have 
shewn  the  time  and  place  when  and  where  the-  release  was 
executed,  and  how  tne  equity  of  redemption  was  released, 
and  that  for  want  of  that,  lliis  declaration  would  have  been 
ill  Qn  demurrer;    but,  he  iKided,  that  the  defendant,  by 
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pleading  over  had  admitted  that  the  release  of  the  equify 
of  redemption  was  properly  made,  and  thereby  aided  this 
defect  in  the  declaration. 

A  similar  exception  was  made  in  the  following  case': 
In  assumpsit  by  the  vendor  against  the  vendee  of  land  for 
not  performing  an  agreement  to  purchase  on  certain  terms, 
the  plaintiff  in  his  declaration  alleged,  that  he  was  seized 
in  fee  of  the  land  in  question,  and  that  the  defendant  agreed 
to  purchase  it  on  having  a  uood  tiile^  and  then  averred,  thajb 
the  title  to  the  land  was  made  good^  perfect^  and  satisfac- 
tory  to  the  defendant:  on  demurrer  (58),  it  was  holden 
that  it  was  not  necessaiy  for  the  plaintiff'  to  set  forth  in  the 
declaration  all  the  particulars  of  his  title,  and  that  the  aver- 
ments in  the  present^case  were  sufficient  to  enable  the  plain- 
tiff to  call  upon  the  defendant  for  the  non-execution  of  his 
part  of  the  agreement  (59). 

But  in  a  prior  case^,  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit,  and  pay  the  remainder 
of  the  purchase  money,  at  a  certain  time,  on  having  a  good 
title  and  a  proper  surrender  made  to  him,  an  action  having 
been  brought  by  the  seller  for  the  non-performance  of  the 
conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
alleged  that  he  had  been  always  ready  and  willing^  and  fre- 
quently offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it,  on  payment  of  the  purchase 
money,  it  was  holden  not  sufficient,  but  that  the  plaintiff 
ought  to  have  averred  that  he  actually  made  a  good  title 
and  surrendered  the  estate  to  the  purchaser,  ot*  a  tender  and 
refusal,  and  ought  also  to  have  shewn  what  title  he  had. 

It  has  been  already  observed  that  in  the  cases  of  condi- 

f  Martin  t.  Spiitb,  6  East's  R.  555.         g  PhilUt>i  v.  Fielding,  9  H.  Bl.  133, 


(58)  It  was  a  special  demurrer  to  the  replication  ;  but  the  plea 
and  replication  being  admitted  to  be  bad,  the  question  turned 
wholly  on  the  sufficiency  of  the  declaration. 

(59)  In  debt  for  a  penalty  against  one  who  had  articled  to  pur- 
chase land,  it  was  objected  that  the  plaintiff  had  stated,  in  the 
declaration,  only  that  he  was  ready  and  willing  to  make  a  good 
title,  but  had  not  shewn  what  title.  Lord  Loughborough,  C.J.  in 
delivering  judgment,  thought  that  the  objection  was  well  founded, 
and  that  the  plaintiff  ought  to  have  set  forth  his  title.  D.  of  St. 
Albans  v.  Shore,  1  H.  Bl,  970.  But  see  the  remarks  of  Lord 
Ellenborough,  C.  J.  and  Lawrence,  J«  on  this  opinion  of  Lord 
Loughborough,  6  East's  R«  66l,  562, 
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tions  precedent,  either  performance,  or  that  which  the  law 
consiaers  as  equivalent  to  performance,  must  be  specially 
averred  in  the  declaration.  A  tender  and  refusal  has  been 
deemed  to  be  equivalent  to  performance,  and  an  averment 
to  that  effect  is  sufficient,  but  an  averment  of  a  tender  alone 
without  refusal  is  not^ 

Where  the  act  is  to  be  done  at  a  particular  time  and  place, 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend, 
an  actual  tender  becomes  impossible;  here  then  a  tender  in 
law  will  be  sufficient;  but  to  support  this,  it  will  be  incum-  - 
bent  on  the  party  who  is  to  make  the  tender  to  shew,  that 
he  has  done  every  thing,  as  far  as  in  him  lies,  towards  the 
execution  of^  the  contract,  as  will  appear  from  the  following 
cases: 

In  covenant  (60)  for  not  accepting  stock  of  the  Hudson's 
Bay  Company*,  at  the  cojnpany*s  house,  on  a  certain  notice, 
the  plaintiff  averred  that  he  gave  the  notice  to  the  other 
party  to  come  to  the  Hudson's  Bay  House  and  accept  the 
stock,  and  that  the  plaintiff  teas  ready  there  at  the  day^  and 
offered  to  transfer  it,  but  that  the  other  party  did  not  come 
to  accept  it,  nor  had  paid  the  price  agreed,  &c. ;  upon  de- 
murrer, the  declaration  was  holden  ill;  for  where  the  party 
to  whom  the  act  is  to  be  done  does  not  come  at  the  time 
and  place  appointed,  the  other  ought  to  shew  that  he  came 
at  the  last  time  of  the  day  which  the  law  has  appointed  for 
the  doing  the  act;  and  if  he  came  'there  before,  he  ought  to 
shew  that  he  continued  there  to  the  last  time.  And  that  as 
the  stock  could  only  be  transferred  when  the  Company's 
house  was  open,  which  was  at  stated  hours  of  the  day,  the 
plaintiff  should  have  averred  the  usage  of  the  company  in 
that  respect,  and  that  he  came  there  at  the  proper  time,  and 
staid  there  until  after  the  house  was  shut 

-  So  where  in  assumpsit  "^  for  not  accepting  stock  agreed  to 
be  transferred  by  the  plaintiff  at  the  request  of  the  defen- 
dant, the  plaintiff  averred  that  he  was  ready  and  willing,  and 

li  Lea  ▼.  Exelby,  Cro.  £Uz.  888.  Salk.        Raym.  6n6,  Com.  Rep.  i]6.  3  Salk. 

623-  S.  P.  623.  and  i8  Mod.  539. 

1  Lancashire    w.    KilHngwortb,     Ld.    k  Bordeoave  v.  Gregory,  5  East's  R. 
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(60)  This  case  in  strictness  belongs  to  another  title ;  but  as  I  am 
not  aware  of  any  di«;tinctiou  between  covenant  and  assumpsit,  in 
respect  of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this 
decision  was  adopted  in  the  succeeding  case,  1  have  availed  myself 
of  this  opportunity  of  inserting  it. 
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oflfered  to  transfer,  and  requested  the  defendant  to  accept 
the  stock,  which  he  refusrf;  and  it  appeared  in  evidence 
that  the  contract  for  the  sale  of  the  stock  was  made  on  the 
3th  of  May,  1803,  a  little  before  1*2  o'clock  at  noon:  but 
there  was  not  any  proof  of  any  direct  application  made  to 
the  defendant  to  accept  the  stock  on  that  day,  nor  was  it 
shewn  that  the  plaintiiS'  had  %vaited  until  the  closing  of  the 
transfer  books  at  the  bai^  for  the  defendant  to  appear  and 
accept  the  transfer;  but  a  few  days  afterwards  an  offer  was 
made  of  the  stock,  which  was  then  refused:  oh  motion  for 
setting  adide  the  verdict  which  had  been  given  for  the  plain- 
tiff, it  was  holden,  thdJt  the  allegations  of  the  declaration 
were  not  supported  by  the  evidence;  Lord  Ellenborough, 
C.  J.  observing,  that  the  plaintiff  could  not  sustain  the  ac- 
tion without  shewing  a  tender  of  the  stock  and  refusal,  or 
that  which  in  Uw  was  tantamount  to  a  tender  and  refusal; 
and  that  must  be  by  shewing  either  an  actual  tender  aiKl 
refusal,  which  was  not  pretended  to  have  been  done  in  this 
case  until  after  the  oth  of  May,  (the  day  on  which  it  was 
evident  that  the  contract  was  meant  to  be  performed,  the 
price  being  calculated  accordingly) ;  or  by  shewing  that  the 
plaintiff  staid  at  the  bank  to  the  last  time  of  that  day  when 
a  tender  could  have  been  made,  which  was  so  long  as  the 
^  transfer  books  remained  open,  and  that  he  was  there  ready 
to  have  transferred,  if  the  defendant  had  been  there  and 
would  have  accepted  the  stock;  which  would  have  been 
a  sufficient  substitution  of  the  more  formal  evidence  of  an. 
actual  tender  and  refusal;  but  here  there  was  neither  a  tender 
in  fact,  nor  in  law. 

Concurrent  Acts. — 2adly.  Where  it  is  agreed  th^t  two 
concurrent  acts  shall  be  performed,  the  one  by  A.  and  the 
other  by  B.  at  the  same  time,  one  party  cannot  maintain  an 
action  against  the  other  without  avemng  either  perform- 
ance, or  that  which  is  equivalent  to  perfornianoe  of  his  part 
of  the  agreement  (61): 

As  where  the  declaration  stated',  that  in  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  quantity  of 

1  Morton  ▼.  Lmnb,  7  T.  E.  13s.  cited  2  N.  R.  S33,  S40.  Smith  v.  Wood- 
house. 


(61)  "  If  two  men  agree,  one  that  the  ot!ier  should  have  his 
horse,  the  other  that  he  will  pay  t«ii  pounds  for  it,  an  action  does 
not  lie  for  the  money,  until  the  horse  be  delivered."  Per  Holt^ 
C.  J.  in  Thorpe  v.  Thorpe,  >Salk,  171,  2t 
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wheat  at  a  certain  price,  to  be  paid  by  plaintiff  to  defendant, 
defendant  undertook  to  deliver  the  wheat  to  plaintiff  at  S. 
in  one  month  from  the  time  of  sale,  and  then  averred,  that 
although  plaintiff  alwavB  from  the  time  of  sale,  for  one 
month  following  and  afterwards,  was  ready  and  willing  to 
receive  the  com  at  S.,  yet  the  defendtat  had  not  delivered 
the  same:  after  verdict  for  the  plaintiff,  upon  the  general 
issue»  judgment  was  arrested;  because  it  was  not  averred^ 
that  the  plaintiff  had  tendered  to  the  defendant  the  price  of 
the  com,  or  that  he  was  ready  to  have  paid  for  it  on  deli*- 
very;  Lawrence,  J.  observing,  that** he  considered  this  as 
an  agreement  by  the  defendant  to  deliver  the  com  at  S.  on 
being  paid  for  it ;  that  the  payment  of-  the  money  was  to  be 
an  act  concurrent  with  the  delivery,  and  said  the  case  was 
like  that  of  Callonel  v.  Briggs,  Salk.  113,  113;  where,  on 
an  agreement  to  pay  so  mucn  money  six  months  after  the 
bargain,  the  plaintiff  transferring  stock;  Holt,  C.  J.  said, 
'  if  either  par^  would  sue  upon  this  agreement,  the  plains- 
tiff  for  not  paymg,  or  the  defendant  for  not  transferring,  the 
one  must  aver  axul  prove  a  transfer  or  a  tender;*  he  did  not 
say,  that  the  not  doing  it  should  come  from  the  defendant  by 
way  of  excuse,  but  that  the  doing  it  must  be  alleged  in  the 
declaration.  The  tendering  of  the  money  by  the  plaintiff 
made  part  of  the  plaintiff's  title  to  recover,  and  he  must  set 
forth  the  whole  of  his  title." 

But,  after  verdict  (62),  an  averment,  that  the  plaintiff  was 
ready  and  willing  to  perform  his  part  of  the  contract,  has  been 
faolden  sufficient: 

As  where  assumpsit  was  brought  for  the  non-deliveiy  of 
a  quantity  of  malt**,  which  the  plaintiff  had  bought  of  the 
defendant  at  a  certain  price,  and  which  defendant  under- 
took to  deliver  on  request ;  and  the  plaintiff  averred,  that 
although  on,  &c.  at,  &c.  he  requested  the  defendant  to  deliver 
the  malt,  and  was  then  and  there  ready  and  willing  to  pay 
the  defendant  for  the  same,  according  to  the  terms  of  the 
sale,  and  although  he  was  then  and  there  ready  and  willing 
and  offered  to  accept  and  receive  the.  malt  from  the  defen- 

di  Rawffon  t.  Joboion,  i  East**  R .  903. 


(62)  This  proposition  is  qualified  by  confining  it  to  cases  after 
verdict*  because  it  has  not  as  yet  been  determined,  that  an  aver- 
ment of  this  kind  would  be  good  upon  demurrer.  It  must,  how- 
ever, be  admitted,  that  some  of  the  judges  (especially  Lawrence,  J.) 
in  Rawson  v.  Johnson,  seem  to  have  been  of  opinion,  that  such  an 
averment  would  have  been  sufficient  even  on  demurrer. 
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dant,  yet  he  did  not  deliver  the  same;  after  verdict  for  the 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  de- 
claration was  defective,  because  it  only  averred  a  readiness 
and  willingness  in  the  plaintiff  to  pay  for  the  malt,  and  did 
not  aver  an  actual  tender  of  the  price  agreed  upon ;  but  the 
court  over-ruled  the  objection,  and  held  the  averment  suf- 
ficient 

So  where  the  declaration  stated",  that  the  plaintiff  had 
bought  of  the  defendant  a  quantity  of  oats  at  a  certain  price 
per  quarter,  which  defendant  had  undertaken  to  deliver 
some  time  between  Michaelmas  and  Lady-day;  and  al- 
though the  defendant  did,  in  part  performance  of  his  pro* 
mise,  deliver  to  the  plaintiff  a  part  of  the  oats,  and  although 
the  time  tor  the  delivery  or  the  residue  was  long  since 
elapsed,  and  the  plaintiff  was  during  all  that  time,  and  still 
is,  read^  to  receive  the  residue  of  the  oats,  and  pay  tor  the 
same,  at  the  price  agreed  upon,  yet  the  defendant  had  not 
delivered  the  same.  After  verdict  for  the  plaintiff,  an  objec-* 
tion  was  made  in  arrest  of  judgment,  because  it  was  not 
averred  in  the  declaration,  that  plaintiff  had  performed  his 
part  of  the  contract  by  tendering  the  price  of  the  corn.  But 
the  objection  was  over-ruled  by  the  court,  and  on  the  autho- 
rity of  the  preceding  case  of  Kawson  v.  Johnson,  they  held 
the  averment  sufficient. 

In  an  action  for  not  delivering  a  quantity  of  oil,  the  de- 
claration contained  an  averment,  that  the  plaintiff'  was  al- 
ways  ready  and  willing  to  accept  it^  and  pay  for  the  same  on 
the  terms  agreed  upon;  yet  the  defendant  would  not  deliver 
it,  whereby,  &c.  The  plaintiff  proved  the  contract,  and  a 
demand,  on  his  part,  of  the  oil  m  question;  but  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  plaintifl*  should 
nave  proved  that  he  was  ready  and  willine^  to  pay  for  the  oil; 
Gibbs,  C.  J.  was  of  opinion,  and  the  court  afterwards 
concurred  with  him,  that  the  delivery  of  the  oil  and  pay- 
ment for  it  were  to  be  concurrent  acts;  and  that  it  was 
not  necessary  for  the  plaintiff  to  prove  that  he  had  offered 
the  money  to  the  defendant,  till  the  defendant  was  ready  to 
perfonn  his  part  of  the  contract  by  delivering  the  oil.  By 
the  demand  which  he  made  on  the  defendant,  he  proved 
himself  to  be  ready  and  willing  to  pay  for  the  oil  when 
delivered**. 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  tinieP,  he  who  was  ready  and 

li  Waieiliousc  v.  Skinnrr,  2  Bjs.  Si         o  Wilks  v.  Atkiason,  1  Marsh.  4U. 
V\\\.  44;.  p  Joni.6  V.  Barkley,  Dou|^.  ()ii4. 
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offered  to  perform  his  part,  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing 
his  part  of  the  agreement 

Mutual  Promises. — 3rdly.  Where  there  are  mutual  pro- 
raises»  and  the  mere  promise,  and  hot  the  perfonnance 
tliereof,  is  the  consideration  of  the  agreement  (63),  there  an 
action  may  be  maintained  by  either  party"*,  without  avierring 
performance  of  the  agreement  on  his  part: 

As  where  the  declaration  stated,  that  it  was  agreed  that  a 
race  should  be  run  between  an  horse  of  the  plaintiff  and  one 
of  J.  S/,  and,  in  consideration  that  t^e  plaintiQ'  had  agreed 
to  deliver  to  the  defendant  a  quantity  of  cloth,  the  defen« 
dant  agreed  to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S/s 
horse  should  oeat  the  plaintiff*s  horse,  and  then  averred^ 
that  J.  S.'s  horse  won  the  race.  After  verdict  for  the  plain- 
tiff, an  exception  was  taken  in  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaration,  that  the  cloth  was  de- 
livered to  the  defendant;  but  the  court  over-ruled  the  ex- 
ception, observing,  that  this  was  an  action  founded  on  mu- 
tual promises,  and,  therefore^  it  was  not  necessary  for  th^ 
plaintiff  to  make  an  averment  of  the  deliver^  of  the  cloth; 
and  Denison,  J,  took  this  distinction,  "where  a  plaintiff 
declares,  that  in  consideration  he  would  deUver  to  the  de- 
fendant a  piece  of  cloth,  he,  the  defendant,  should  pay  a 
sum  of  money  for  it,  an  averment  of  the  delivery  of  the 
cloth  is  necessary;  but  if  the  plaintiff  states  an  agreement, 
and  then  states  that  in  consideration  of  such  agreement,  &c« 
in  that  case  an  averment  is  not  necessary." 

Having  thus  illustrated  the  nature  of  conditions  prece- 
dent^ concurrent  acts,  and  mutual  promises,  it  remains  only 
to  add,  that  there  iare  not  any  technical  wonis  by  vt'hich  any 
of  these  considerations  are  constituted.  The  principal  dif- 
ficulty in  the'  construction  of  agreements  consists  in  disco* 
vering,  whether  the  consideration  be  a  condition  precedent, 
a  concurrent  act,  or  a  mutual  promise.  .  This,  however, 
must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement.    The  intention  of  the  parties*  is,  or  is 

q  Hob;  106.  row,  8  T.  R.  S7S.  pet  Sir  J.  Afant- 

r  Martindale  v.  Fisher,  i  Wils.  S8.  field  w  Smith  ▼.  Woodhouate,  9  Bob. 

9  PcrdroM,J.iaGlftzebrook,v.Wood-      &  Pnl.  N.  R.  940. 


(63)  «*  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  nicre  promise,  be  the  con- 
sideration, iliustbe  gathered  from,  and  de[)€hd8  entirely  upon,  the 
words  and  nature  of  the  agreement."  Per  Lawrence,  J.  in  Glaze- 
brook  V.  Woodrow,  8  T.  R.  373. 

•      I 
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assumed  to  be,  the  governing  principle  of  all  the  late  deter- 
minations. When  the  nature  of  the  consideration  is  ascer- 
tained, the  rules  respecting  the  averments  before  laid  down 
invariably  hold.  If  the  reader  wishes  to  pursue  this  subject 
further,  he  will  find  the  cases  relating  to  <t  fully  collected, 
and  commented  upon,  in  Mr.  Serjeant  Williams's  edition  of 
Saunders,  vol.  i.  p.  320.  n.  4.  vol.  ii.  p.  332.  n.  3.  See  also 
Mr.  Dumford's  note  in  Willes's  Rep.  p.  157.  and  post,  tit 
Covenant 


IV.  Of  the  Pleadings  : 

1.  Of  the  General  Issue,  and  what  may  be  given  in 

Evidence  under  it. 
9.  Accord  and  Satisfaction. 

3.  -  Infancy. 

4.  Payment. 
5«  Release. 

6.  Statutes, 

1.  Of  Limitation.        2.  Of  SeUoff. 

7.  Tender. 


1.  Of  the  General  Issue  and  what  may  he  given  in  Evidence 

under  it. 

1.  General  1ssue,*^TH^  general  issue  in  this  action  is  non 
assumpsit  If  by  mistake  not  guilty  be  pleaded,  instead  of 
npn  assumpsit,  such  plea  will  be  bad  on  demurrer*,  but 
aided  after  verdict". 

To  a  declaration  in  assumpsit  consisting  of  several  counts 
upon  several  promises,  the  defendant  may  plead  non  as- 
sumpsit generally*. 

The  general  issue  may  be  pleaded,  if  there  has  not  been 
any  contract  between  the  parties,  or  if  the  real  contract  be 

I  Manbam  ▼.  Gibbs,  s  Str.  1099.  and    u  EIriogton  ▼.  Dosbant,  i   Lev.  142. 
Ca.  Temp.  Hard.  173.  Acyadged  on        Corby u  r.  Brown,  Cro.  Elii.  470. 
special  demorrer.  x  T»ylor  ▼•  Willes,  Cro.  Car.  919. 
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difTerent  firom  that  on  which  the  plaintiff  has  declared ;  e.  g. 
if  the  contract  was  made  with  the  plaintiff,  and  other  per- 
sons not  named  in  the  action'^  (64);  or  if  the  contract  was 
made  with  the  plaintiff  only,  aivd  the  action  is  brought  by 
the  plaintiff  and  another*. 

Under  the  general  issue  every  thing  may  be  given  in  evi- 
dence which  disaffirms  the  contract;  e.  g.  the  coverture  pf 
the  plaintiff  (65)  or  defendant  at  the  time  of  making  the 
contracts  In  like  manner  the  defendant  may  rive  in  evi- 
dence, in  order  to  avoid  the  contract,  gaming'*,  infancy*, 
usury*. 

If  the  contract  be  good  in  law,  and  not  performed,  tlie 
defendant  may,  under  the  general  issue,  in  certain  cases, 
give  in  evidence  some  legal  excuse  for  the  non-performance 
of  it,  as  accord  with  satisfaction*,  a  discharge  before  breach 
(66),  foreign  attachment ^  or  a  release^. 

y  Per  Raymond  C.J.  Legliser.  Cham-  e  Adm.  per  Holt,  C.J.  in  Paramour 

pante,  Str.  830.  v.  Johnson,  la  Mod.  376.  Ld.  RaymA 

s  Wilsford  v.  Wood,  l  E«p.  N.  P.  C.  5(J6.  S.  C. 

182.  i  Welles  t.  Needham,   Lord  Raym. 

a  Adm.  in  James  v.  Fowks,  13  Mod.  I8u.     Nathan   v.  Giles,   5   Taunt. 

101 .  and  daily  practice  at  Nisi  Prius.  r»r,ii.  S.  P. 

b  Adm.  by  the  Court  in  Hussey  v.  Ja-  g  Miller  ▼.  Aris,  Middlesex  Sitting;! 

cob,  Lord  Raym.  89.  after  M.  T.  41  G.  3.  per  Kcuyon  C.J . 

c  Darby  v.  Boucher,  Salk.  279.  Sea-  M8S.    Ilawley  v.  Peacock,  sCatnp. 

sou  ▼.  Gilbert,  2  Lev.  144.  N.  P.  C.  558.  S.  P. 
«l  Bernard  v.  Saul,  Str.  4()ti.  and  Fort. 

336.  cited  in  Boll.  N.  P.  I52. 


(64)  In  an  action  on  a  tort,  a  Hifferent  rule  holds ;  for  there,  if  one 
only  of  several  persons,  who  ought  to  join,  brini*'  the  action,  the  de- 
fendant can  take  advantage  of  it  by  plea  in  abatement  only,  al- 
though the  defect  appear  on  the  face  of  the  declaration,  Addison 
V.  Overend,  6  T.  R.  766.  5  East's  R.  407-  except  for  the  purpose 
of  preventing  the  plaintiiF  from  recovering  any  more  than  his  share 
of  the  damages.  Nelthorpe  v.  Dorrington,  2  Lev.  113.  Indeed 
in  assumpsit  against  one  or  more  defendants,  if  any  of  the  persons 
who  ought  to  be  joined  are  omitted,  the  defendant  can  only  take 
adrantage  of  it  by  a  plea  in  abatement.  Rice  v,  Shute,  5  Burr. 
261 1.  Abbot  V.  Smith,  2  Bl.  R.  947.  Germain  v.  Frederick,  B. 
R.  T.  25  G.  3,  1  Saund.  291.  c.  Serjeant  Williams's  edit.  Oixon 
V.  Bowman,  Mich.  177^,  there  cited.  Evans  v.  Lewis,  Exche*- 
quer,  E.  1774.     1  Saund.  291.  b.  S.  P. 

(G5)  But  if  the  plaintiff  take  husband  after  the  suing  out  of  the 
writ,  and  before  declaration,  the  defendant  can  take  advantage  of 
the  coverture  by  plea  in  abatement  only.  Morgan  v.  Painter,  £• 
35  G.  3.  B.  R.  6  T.  R.  265. 

(66)  A  promise*  before  it  is  broken,  may  be  discharged  by  a  pa^ 

I  2 
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Matter  of  law,  which  amounts  to  the  general  issue,  may 
be  pleaded  or  given  in  evidence^. 

Payment,  before  action  brought^  may  be  given  m  evidence, 
under  the  general  issue. 


S.  Accord  and  Satisfaction. 

2.  Accord  and  Satisfaction. — Accord  with  satisfaction  is  a 
good  plea  in  bar  to  this  action  ^  because  damages  only  are 
recoverable;  and  accord  with  satisfaction  to  one  defendant 
is  abar  to  aJl^ 

This  plea  is  frequently  pleaded  specially;  but  it  may  be 
given  in  evidence  on  the  general  issue'  (67). 

An  accord  to  make  a  good  plea  must  be  perfect,  com- 
plete, and  executed" ;  for  an  accord  executory  is  only  sub- 
stituting one  cause  of  action  for  another,  which  might  go  on 
to  any  extent  Hence,  a  plea  of  accord  to  do  severd  things", 
with  an  averment  of  penormance  of  some  only,  and  of  an 
offer  to  perform  the  rest,  is  bad.  So  where  to  an  assumpsit 
on  a  promissoiy  note,  the  defendant  pleaded  an  agreement^ 
between  the  defendant  and  plaintiff,  with  other  creditors  of 
the  defendant,  that  they  would  accept  a  composition  in  sa- 
tisfaction of  their  respective  debts,  to  be  paid  in  a  reason- 
able time,  and  then  averred  a  tender  and  refusal  on  the  part 
of  the  plaintiff  of  the  composition:,  on  demurrer,  the  plea 
was  holden  bad. 

Acceptance  of  a  security  for  a  lesser  sum  cannot  be  plead- 
ed in  satisfaction  of  a  simitar  security  for  a  greater. 

To  an  action  of  indebitatus  assumpsit  for  15/.'  the  defen- 


h  James  v.  Fowks,  is  Mod<  loi. 

i  Dyer,  75  b. 

k  9  Rep.  79  b. 

1  See  ante,  p.  115. 

m  Peytoe*8  case,  9  Rep.  79  b. 


n  Sbephard  v.  Lewis,  T.  Jones,  6. 
o  Ileathcote  v.  Crookshaaks,  3  T.  R. 

34. 
p  Cumber  T.  Wane,  Str.  4S6. 


rol  agreement,  but  after  it  is  broken  it  cannot  be  discharged  with- 
out deed,  by  any  new  agreement,  without  satisfaction.  Per  Holt, 
C.  J.  13  Mod.  538.  S.  P.  adm.  in  Edwards  v.  Weeks,  1  Mod. 
263. 

(67)  **  It  is  indulgence  to  give  accord  with  satisfaction  in  evi- 
dence, upon  non  assumpsit^  but  it  has  crept  in*  and  is  now  settled.*' 
Per  Holt,  C.  J.  J2  Mod.  377. 
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dant  pleaded,  that  he  gave  the  plaintiff  a  promissoiy  note 
for  5/.  in  satisfaction,  and  that  the  plaintiff  received  it  in  sa- 
tisfaction ;  the  plaintiff  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred :  after  judgment  for  the  plain- 
tiffin  C.  B.  it  was  objected  on  error  in  B.  R.  that  the  plea 
was  illy  it  appearing  that  the  note  for  6/.  could  not  be  a  satis- 
faction for  15/. ;  and  per  Pratt,  C.  J.  we  are  all  of  opinion  that 
the  plea  is  not  good ;  as  the  plaintiff  had  a  good  cause  of 
action,  it  can  only  be  extinguished  by  a  satisfaction  which 
be  agrees  to  accept,  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable 
satisfaction.  If  5l.  be  (as  is  admitted)  no  satisfaction  for  15/., 
why  is  a  simple  contract  to  pay  5/.  a  satisfaction  for  ano- 
ther simple  contract  of  three .  times  the  value  ?  In  the  case 
of  a  bona,  another  bond  has  never  been  allowed  to  be  plead- 
ed in  satisfaction",  without  a  bettering  of  the  plaintiff^s- 
case,  as  by  shortening  the  time  of  payment.  Judgment 
affirmed  (68).      * 

So  where  in  an  action  of  indebitatus  assumpsit  for  goods 
sold  and  delivered',  to  which  the  defendant  pleaded  non 
assumpsit,  it  appeared,  that  the  defendant,  prior  to  his  iil- 
solvency,  was  indebted  to  the  plaintiff  in  50/.  for  goods  sold 
and  delivered;  that  the  defendant,  in  consequence  of  his 
insolvency,  had  compounded  with  all  his  creditors,  and  paid 
them  7^.  in  the  pound,  and  at  the  time  of  such  payment  to 
the  plaintiff,  promised  to  pay  him  the  residue  of  his  debt, 
when  he  should  be  of  ability  so  to  do,  which  he  was  proved 
to  have  been  before  action  brought  To  meet  this  case,  the 
defendant  produced  a  receipt  signed  by  the  plaintiff  for  the 
composition  of  7^.  in  the  pound  for  his  debt,  which  he  ac- 
knowledged to  be  in  full  of  all  demands,  and  then  insisted 

q  Maohood  ▼.  Crick,  Cro.  Eliz.  716.    r  fitcbr.  Satton,  5  "EmVs  R.  330.  - 
Cro.  Car.  85.  and  liovelacc  ▼,  Cocket, 
Hob.  68,  69.  S.  P. 


(68)  Lord  Ellenborough,  C.  J.  in  speakingof  this  case  of  Cum* 
ber  V.  Wane,  in  Fitch  v.  Sutton,  5  East,  232.  observed,  that  though 
it  had  been  said  by  him  in  argument,  in  Heathcote  v.  Crookshanks, 
2  T.  R«  26.  to  have  been  denied  to  be  law,  and  in  confirmation  of 
that,  Buller,  J.  afterwards  referred  to  a  case  (stated  to  be  that  of 
Hardcastle  v.  Howard,  H.  26  G.  3.)  yet  he  (Lord  Ellenborouj^h) 
could  not  find  any  case  of  that  sort ;  on  the  contrary,  tlie  decision 
in  Cumber  v.  Wane  was  directly  supported  by  the  authority  of 
PinneVs  case,  5  Rep.  1 17*  and  it  did  not  appear  that  Pinnel's  case 
had  ever  been  questioned. 
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that  this  receipt  was  a  discharge  of  the  promise.  A  verdict 
liaving  been  found  for  defendant,  on  a  motion  for  a  new  trial. 
Knight  V.  Cox,  Bull.  tT.  P.  153.  was  cited  for  the  defendant, 
where  the  creditor  having  accepted  a  composition,  and  sign- 
ed a  release  to  the  defendant,  who  in  consideration  thereof 
promised  to  pay  him  the  entire  debt,  it  was  holden,  that  the 
release  was  a  good  defence  to  an  indthitatus  assumpsit  for 
the  original  cause  of  action :  But  Lord  Ellenborough,  C.  J. 
said,  in  that  case  the  original  contract  was  extinguished  by 
the  release  :  but  it  could  not  be  pretended  that  a  receipt  of 
part  only,  though  expressed  to  be  in  full  of  all  demands, 
must  have  the  same  operation  as  a  release ;  it  was  impossible 
to  contend  that  an  acceptance  of  17/.  10^.  was  an  extinguish- 
ment of  a  debt  of  60/. :  He  added,  that  there  must  be  some 
consideration  for  the  relinquishment  of  the  residue, — some- 
thing collateral,  to  shew  a  possibility  of  benefit  to  the  party 
relinquishing  his  further  claim,  otherwise  the  agreement  was 
7iudum  pactum  (69).  But  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  than 
he  was  in  before.    Rule  for  new  trial,  absolute. 

'  But  the  defendant  may  plead  •  that  he  was  the  payee  of  a 
promissory  note,  and  that  he  indorsed  it  to  the  plaintiff  on 
account  of  the  debt  sued  for ;  because,  though  the  promis- 
sory note  is  not  a  security  of  a  higher  nature  than  the  simple 
contract  debt  sought  to  be  recovered  in  the  action  of  assump- 
sit, yet  it  gives  the  plaintiff  the  advantage  of  holding  a  third 
person  liable  to  him. 

It  will  be  observed,  that,  in  the  preceding  case,  the  secu- 
rity was  given  for  the  whole  debt ;  and  this  seems  necessary 
to  entitle  the  party  to  plead  it  in  bar ;  for  where  a  debtor 
had  con^pounded  with  his  creditors,  giving  them  the  secu- 
rity of  a  third  person  for  payment  of  part  of  the  stipulated 
dividend,  it  was  holden,  that  he  was  not  discharged  upon 
payment  of  that  part  only,  the  residue  continuing  un- 
paid ^ 

And  further,  although  if  creditors  simply  agree  to  accept 
less  from  their  debtor  than  their  just  demand,  that  will  not 
bind  them ;  yet,  if  upon  the  faith  of  such  an  agreement  a 

a  Keanlake  ▼.  Morgan,  5  T.  R.S13.        t  Walker  ▼.  Seaborne,  i  Taunt.  536. 


(6D)  In  Lynn  v.  Bruce,  2  H.  Bl.  317.  it  was  holden,  that  an 
agreement  to  accept  a  composition  in  satisfaction  of  d  debt  was  not 
a  sufficient  consideration  to  support  a  promise  by  the  debtor  to  pi^y 
the  composition. 
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t 

third  person  (also  a  creditor)  be  induced  to  become  surety 
for  any  part  of  the  debts,  on  the  ground  that  the  party  will 
be  thereby  discharged,  the  agreement,  though  not  under 
seal,  will  be  binding ;  and  a  cr^itor,  after  the  security  given 
has  been  paid,  cannot  sue  for  the  residue  of  his  demand ;  for 
that  would  be  a  fraud  on  the  surety  ". — N.  It  did  not  appear, 
in  this  case,  that  the  plaintiff  had  induced  any  of  the  other 
creditors  or  the  surety  to  sign  the  agreement.— If  the  credi- 
tors sign  an  agreement  to  give  the  debtor  time  for  the  payment 
of  their  respective  demands,  and  to  take  his  promissory  notes 
for  the  amount,  they  cannot  sue  for  the  original  cause  of 
action,  without  proving  that  the  agreement  has  been  broken  on 
the  part  of  the  debtor*. 

3.     Infancy. 

3.  /;i/ancy.— The  defendant  may  either  plead  specially, 
or  give  in  evidence  on  the  general  issue  non  assumpsit^, 
that  he  was  an  infant  at  the  time  of  making  the  promise 
(70). 

This  privilege  of  avoiding  contracts,  which  the  law  con- 
fers on  such  as  enter  into  them  during  their  minority,  that 
is,  (by  the  law  of  England)  within  the  age  of  21  years,  is  a 
personal  •  privilege,  the  benefit  of  which  must  be  claimed  by 
the  infant,  and  which  cannot  be  exercised  for  him  by  any 
other  person. 

The  plea  of  infancy  ou^fht  not  to  be  pleaded  by  attorney, 
but  by  guardian ;  for  an  infant  cannot  appoint  an  attorney. 

In  cases  where  the  contract  declared  on  by  the  plaintiff 
has  been  made  with  the  infant  for  necessaries  suitable  to  his 
estate  and  degree,  the  plea  of  infancy  will  not  operate  as  a 
bar  to  the  plaintiff's  demand ;  for  the  law  permits  an  infant 
to  bind  himself,  either  by  simple  contract,  or  single  bill  *,  for 

u  Steinman  ▼.  Mairnus,  2  Camp.  N.  P.  y  Season  ▼.  Gilbert,  3  Lev.  144. 

C.  124.  11  East,  390.  See  also  Brad-  z  Per  Eyre,  C.  J.  in  Keane  y  Boycot, 

ley  ▼.  Gregory,  2  Camp.  N.  P.  C.  S  H.  Bl.  5i5.  and  Ellenborough,  C. 

3S3.  J.  in  Taylor  t.  Croker,  4  £sp.  M.  P. 

z  Bootbbey  r.  Sowden,  3  Camp.  N.  P.  C.  I87. 

C.  175.    But  see  Cranley  ▼.  Hillary,  a  Russel  ▼.  Lee,  1  Lev.  86, 87. 

S  M.  and  S.  129. 


(70)  Payment  of  money  into  court  will  not  preclude  a  defendant 
from  availing  himself  of  his  infancy,  because  tlie  money  maty  have 
been  paid  into  court  for  necessaries.  Per  Bulier,  J.  in  Hitchcock 
V.  Tyson,  2  Esp.  N,  P.  C.  48 1 .  n. 
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necessaries^,  (viz.)  necessary  meat,  drink,  apparel,  proper 
instruction,  and  the  like ;  hence  it  frequently  becomes  a 
question,  what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered  *,  it  appeared  that 
the  goods  in  question  were  a  livery  for  a  servant  of  the  defen- 
dant, who  was  a  captain  in  ^he  army,  and  cockades  for  some 
of  the  soldiers  belonging  to  his  company.  The  defendant 
relied  on  his  infancy,  insisting  that  the  goods  in  question 
were  not  within  the  description  of  necessaries :  the  judge  left 
it  to  the  jury  to  consider  whether  the  livery  was  not  suitable 
to  the  degree,  and  the  cockades  a  necessary  expense,  inciden- 
tal to  his  situation ;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  for  the  plaintiff.  On  a  motion  for  a  ne^  trial.  Lord 
Kenyon,  C.  J.  said,  that  the  cockades  could  not  be  considered 
as  necessaries  for  the  defendant,  and  ought  not  to  have  been 
included  in  the  damages ;  but  with  respect  to  the  livery,  he 
could  not  say  that  it  was  not  necessary  for  a  person  in  the 
aituation  of  defendant  to  have  a  servant  (71) ;  and  if  it  was 
proper  for  him  to  have  one,  it  was  necessary  that  the  servant 
should  have  a  livery.  The  Chief  Justice  added,  that  how- 
ever inclined  he  was  in  general  to  protect  infants  against 
improvident  contracts,  yet  ne  thought  this  case  fell  within  thei 
fair  liability  which  the  law  imposed  on  infants  of  being 
bound  for  necessaries,  which  was  a  relative  term  according 
to  their  station  in  life  (72).  The  rul%  for  a  new  trial  waa 
discharged,  the  plaintiff's  counsel  agreeing  to  strike  out  the^ 
amount  of  the  cockades. 

A  copyhold  estate  devolved  on  the  defendant',  *when  he 
was  an  infant  of  six  years  of  age,  whereupon  he  was  ad- 
mitted (73)  and  a  fine  duly  assessed.    Two  years  after  the  de* 

b  1  Init.  178.  a.  d  Evelyn  v.  Chichester,  3  Burr.  1717. 

^  Hands  ▼.  Slaney,  8  T.  K.  2178. 


(71)  See  the  opinion  of  Haughton,  J.  9  Rol.  R.  271*  *'  If  aa 
in&nt  is  the  owner  of  houses,  it  is  necessary  to  have  them  kept  in 
repair,  and  yet  the  contract  to  repair  them  will  not  bind  the  infant ; 
for  no  coiitlRBCtB  are  binding  oh  infants,  except  such  a»  concern  their 
persatim** 

(7«)  So  in  Ford  v.  Fothergill,  1  Esp.  N.  P.  C.  212.  Lord  Ken* 
yon,  C.  J.  said,  that  the  question  of  necessaries  was  a  relative  fact 
to  be  governed  by  the  fortune  or  circun^stances  of  the  infant,  and 
that  proof  of  these  circumstances  lay  on  the  plaintiff. 

(73)  In  the  report  of  this  case  in  Bull.  N.  P.  p.  154,  it  is  stated 
that  the  defendant  was  admitted  oh  coming  of  age. 
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fendant  (who  had  continued  in  possession  from  the  time  of 
his  admission)  came  of  age,  an  indebitatus  assumpsit  was 
brought  for  the  fine,  which  the  jury  found  to  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie  against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.  The  court  were  of 
opinion,  that  the  action  would  well  lie ;  and  Yates,  J.  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during 
his  minority,  he  should  have  thought  it  maintainable ;  diat 
an  infant  might  contract  for  necessaries,  a  fortiori^  therefore, 
for  a  fine  which  was  due  on  admission,  without  which  the 
infant  could  not  have  received  the  rents  and  profits.  But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 
confirmed  (74)  the  contract  by  his  enjoyment  of  the  estate  two 
years  after  he  came  of  age. 

Infancy  is  a  good  defence  to  an  action  of  assumpsit  on  the 
warranty  of  a  horse  •. 

Form  of  the  Replication, — ^A  replication  in  a  general  form, 
that  the  articles  provided  were  necessaries  suitable  to  the 
estate  and  degree  of  the  defendant ',  without  stating  how,  or 

€  Howfott ▼.  Haswell,  4 Camp.  lis.         t  Huggins  ▼.  Wiseman,  Carth.  lio. 


(74)  If  goods,  not  necessaries,  are  delivered  to  an  infant  wha 
afler  full  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound ; 
per  Raymond,  C.  J.  Southerton  v.  Whitlock,  London  Sittings,  Str. 
090.  But  see  Stone  v.  Withipoll,  Cro.  Eliz.  126.  where  it  was 
holden,  that  the  simple  contract  of  an  infant,  not  being  for  neces- 
iaries,  was  merely  void,  and,  consequently,  that  a  promise  by  his 
executor  to  pay  in  consideration  of  forbearance  was  nudum  pactum, 
Ashhurst,  J.  speaking  upon  this  point  of  subsequent  promises  by 
infants  in  Cock^hott  v.  Bennett,  2  T.  R.  766.  seems  to  confine  their 
operation  to  securities,  *'  A  security  given  by  an  infant,  which  is 
paly  voidablet  may  be  revived  by  a  promise  after  he  comes  of  age. 
Id  such  case  be  is  'bound  in  equity  and  conscience  to  discharge  the 
debt,  though  the  law  could  not  compel  him  to  do  so ;  but  he  may 
wave  the  privilege  of  infancy  which  the  law  gives  him  for  the  pur- 
pose of  securing  him  against  the  impositions  of  designing  persons  ; 
andif  he  choose  to  wave  his  privilege,  the  subsequent  promise  will 
operate  upon  the  preceding  consideration."  It  is  clear,  that  if  a 
bond  be  given  by  an  infant  during  his  minority,  for  the  amount  of 
a  simple  contract  debt,  not  for  necessaries,  the  giving  of  the  speci- 
alty will  so  extinguish  the  simple  contract  debt  as  not  to  leave  a  suf* 
ficient  consideration  for  an  express  promise  after  full  age  to  operate 
upon,  and  consequently  an  assumpsit  upon  the  original  cause  of  ac- 
ttoh  t^nnot  be  maintidned.  Tapper  v.  Davenant,  3  Keb.  798.  and 
Bull.  N.  P.  155. 
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in  what  manner,  they  were  necessaries,  will  be  sufficient  to 
bar  the  plea  of  infancy.  It  is  however  essentially  necessary, 
that  it  should  appear  on  the  face  of  the  replication,  that  th^ 
were  necessaries  for  tne  infant  (75) ;  for  where  in  assumpsit 
against  an  executor  for  a  farrier's  bill,  the  defendant  plead- 
ed that  the  testator  was  an  infant ',  the  plaintitl  replied,  that 
the  demand  was  for  looking  after  the  infantas  horses,  and 
that  the  work  was  necessary /ur  the  horses^  on  demurrer,  the 
court  held  that  the  replication  was  bad ;  that  it  should  have 
been  a  general  replication,  that  the  demand  was  for  necessa- 
ries for  the  infant,  and  the  rest  should  have  been  left  to  evi- 
dence, where  the  circumstances  of  the  defendant's  health 
and  fortune  would  be  considered :  and  the  court  added,  that 
in  this  case,  though  the  work  might  be  necessary  for  the 
horses,  yet  it  did  not  appear  that  the  horses  were  necessaiy 
for  the  infant 

It  will  be  proper  to  remark  here,  that,  on  a  replication  to 
this  effect,  viz.  that  the  defendant,  after  he  came  of  aoe,  con- 
jfirmed  the  promise,  if  the  defendant  rejoins  that  he  did  not, 
after  he  came  of  age,  confirm  the  promise,  it  is  sufficient  for 
the  plaintiff  to  prove  the  promise,  and  the  defendant  must 
prove  infancy  if  he  means  to  take  advantage  of  it,  because  it 
will  be  presumed,  that  a  person  who  contracts  is  of  a  proper 
age  to  contract  until  the  contrary  be  shewn.  Borthwick  v. 
Carruthers,  1  T,  R.  649.  It  must  be  observed,  ^owever, 
that  a  replication  of  a  new  promise,  after  the  defendant  came 
of  age,  must  be  supportea  by  evidence  of  an  express  pro- 
mise ;  payment  of  part  of  the  plaintiff's  demand  is  not  in 
this  case  tantamount  to  evidence  of  a  new  promise  to  pay 
the  remainder,  as  it  is  to  take  a  case  out  of  the  statute  of 
limitations.  Per  Kenyon,  C.  J.  ia  Thrupp  v.  Fielder,  2  Esp. 
N.  P.  C.  p.  628. 

The  promise  also  must  be  voluntary,  and  not  extorted  from 
the  party  under  the  terror  of  an  arrest.  Per  Lord  Alvanley, 
C.  J.  Harmer  v.  Killing,  5  Esp.  N.  P.  C.  102. 

g  Clowes  ▼.  Brooks,  Str.  1  lOi .  S.  C.  by  the  name  of  Brooks  y.  Crowse,  Aadr.  377. 


\75]  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but 
if  provided  for  the  marriage,  he  is  not  chargeable,  though  she  uses 
them.  Turner  v.  Trisby ,  per  Pratt,  C.  J.  London  Sittings,  E.  5  G. 
Str.  168.  If  an  infant  contract  for  the  nursing  of  his  lawful  child, 
this  contract  is  good,  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.  Bacon, 
Max.  18. 
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Where  infancy  is  given  in  evidence  under  the  general  issue, 
it  is  competent  to  the  plaintiff  to  answer  it  by  proof  of  any 
matter,  which  might  have  been  put  on  the  record  and  pleaded 
by  way  of  reply  .to  the  plea  of  infancy. 

Contracts  entered  into  by  infants  for  the  maintenance  of 
their  trade  are  not  binding  on  them.  This  rule  has  been 
established  for  the  protection  of  infants  against  improvident 
acts,  and  tliat  they  may  not  incur  losses  by  trading. 

Assumpsit  for  goods  sold^:  plea,  infancy;  replication, 
that  the  defendant  bought  the  goods  pro  necessario  victu  et 
apparatu  et  ad  manuientionem  familice  sua: :  rejoinder,  that 
the  defendant  kept  a  mercer's  shop,  and  bought  the  goods  in 
question  to  sell  again.  On  demurrer,  the  court  were  of 
opinion,  that  this  buving  by  the  infant,  though  for  the  main- 
tenance of  his  trade,  by  which  he  gained  his  living,  should  not 
bind  him  (76). 

So  where  the  plaintiff  declared  against  the  defendants 
being  merchants',  according  to  the  custom  of  merchants, 
upK)n  a  bill  of  exchange  drawn  by  the  defendants,  one  of 
the  defendants  (77)  pleaded   infancy.      On  demurrer  the 

h  WbiUingfaam  v.  Hill,  Cro.  Jac.  494.    i   Williams  ▼.  W.  H.  and  R.  Harrifoii, 

Carth.  ]6o. 


(76)  So  in  Why  wall  v.  Champion,  Str.  1083.  it  was  ruled  by 
Lee,  C.  J.  at  the  London  Sittings,  M.  11  Geo.  2.  that  tobaccoes 
sent  to  the  defendant,  who  had  set  up  a  sliop  in  the  countrvy  could 
not  be  recovered  for  as  necessaries,  the  defendant  appearing  to  be 
an  infant ;  for  the  law  would  not  suffer  him  to  trade,  which  might 
be  his  undoing.  So  where  in  an  action  for  work  and  labour,  to 
which  defendant  pleaded  infancy  *,  it  appeared  that  the  plaintiff 
was  a  writing  painter,  and  the  defendant  a  painter  and  glazier, 
and  the  work  done  by  the  plaintiff  was  painting  and  gilding  letters 
for  the  defendant's  customers ;  Lord  Kenyon,  C.J.  said,  the  law 
would  not  allow  an  infant  to  trade,  therefore  an  action  could  not 
t>e  maintained  against  him  for  work  done  in  the  course  of  it.  I 
am  not  aware  of  any  decision  at  variance  with  the  preceding,  ex- 
cept an  anonymous  case  in  Buller's  Nisi  Prius,  p.  154.  where  it  is 
stated  that  Mr.  Baron  Clarke,  in  an  action  before  him,  where  the 
defendant  gave  his  non-aee  in  evidence,  it  appearing  he  had  b^eji 
set  up  in  a  farm,  and  bought  the  sheep  of  the  plaintifi  in  the  way  of 
farming,  directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and 
said  he  thought  the  law  ought  not  to  put  it  into  the  power  of  infants 
to  impose  upon  the  rest  of  the  world. 

(77)  Where  an  actipn  is  brought  against  partners,  and  one  of 
them  pleads  inlancy,  the  plaintiff  ought  not  to  enter  a  noiie  prose* 

•  Pilk  y.  Keifhlyi  8  Esp.  N.P.  C.  480, 
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blea  was  holden  good,  for  the  infant  was  a  trader,  and  the 
Dill  was  drawn  in  the  course  of  trade,  and  not  for  any  neces- 
saries. But  it  has  been  holden  lately,  that  an  in&nt  cannot 
bind  himself  even  for  necessaries  by  his  acceptsince  of  a  bill 
of  exchange  ^ 

It  has  been  holden  also,  that  if  an  infant  is  living  under  the 
roof  of  his  parent,  who  provides  every  thing  which  in  his 
judgment  appears  to  be  proper,  the  infant  cannot  bind  him* 
self  to  a  stranger,  even  for  such  articles  as  might  under  other 
circumstances  be  deemed  necessaries  *.  And  in  one  case  ■*, 
where  an  infant  during  his  residence  at  a  coffee-house  con* 
tracted  adebt  with  a  tailor  for  wearing  apparel.  Lord  Kenyon 
expressed  an  opinion  that  it  was  the  duty  of  the  tradesman,  to 
inquire  into  the  situation  of  the  infant,  and  to  learn  from  the 
parent  whether  the  infant  was  in  want  of  the  articles  ordered, 
or  not,  and  unless  the  tradesman  could  shew  that  he  had 
made  such  inquiiy,  he  was  not  intitled  to  recover. 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being 
Hecessaries,  if  any  part  of  the  articles  proved  to  have  been 
furnished  to  the  defendant,  may  fall  witnin  the  description  of 
necessaries,  the  evidence  ought  to  be  left  to  the  jury  \ 

Infancy  is  a  good  bar  to  an  action  for  money  lent,  although 
the  infant  has  expended  the  money  in  the  purchase  of  ne* 
cessaries. 

In  debt  upon  a  single  bill,  the  defendant  pleaded  his  in- 
fancy ' ;  plaintiff  rephed,  that  it  was  for  necessaries,  viz. 
part  for  cloaths  and  part  money  lent  for  necessary  sup- 
port at  the  university.  Rejoinder,  that  the  money  was  lent 
defendant  to  spend  at  pleasure,  traversing  that  it  was  lent 
for  necessaries,  and  issue  thereupon  was  found  for  plaintiff, 
who  had  judgment  in  C.  B^  which  was  reversed  on  error  in 

k  WilliamBOii t.  Watts,  i  Camp.  N.  P.        61  G.  3.  Sir  J.  MansfieH  C.  J.  S.  P. 

C.  ^59.  MS. 

1  Per  Gould,  J.  Baiiibridge  t.  Picker-  m  Ford  v.  FothergiU,  Peake^a  N.  P.  C. 

ing,  9  Bl.  R.  1335.  per  Bayley,  J.        939-  I  Efip.  N.  P.  C.  911.  S.  C. 

Borrinaale    ▼.   Greville,    Somerset  n  Maddox  ▼.  Miller,  i  M.  and  S.  738. 

Sum.  Ass.  1810.  MS.Dealev.  Leave,  •  £arle  ▼.  Peale,  Salk.  386. 

C.  B.  X^ndou  Sittings  after  H.T. 


I 


ui  as  to  the  infant,  and  proceed  against  the  others,  for  if  he  does, 
e  will  be  nonsuited.  The  proper  method  in  this  case  is  to  discon- 
tinue the  first  action,  and  proceed  de  novo  against  the  other  part- 
ners. Jaffray  v.  Fairbain  and  others,  5  £sp.  N.  P.  C.  47.  Per 
Lord  Ellenborough,  C.J.  recognizing  Chandler  v.  Parkes,  3  Esp. 
N.  P.  C.  76.  per  Kenyon,  C,  J.  S.  P. 
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B.  R. ;  and  Parker,  C,  J.  said*  that  an  infant  might  buy  ne- 
cessaries, but  he  could  not  borrow  money  to  buy,  for  he 
might  misapply  the  money,  and  therefore  the  law  would 
not  trust  him  but  at  the  peril  of  the  lender,  who  must  lay  it 
out  for  him,  or  see  it  laid  out,  and  then  it  was  his  providing, 
and  his  laying  out  so  much  money  in  necessaries  for  him 
(78). 

If  the  action  against  an  infant  be  grounded  on  a  contract, 
the  plaintiff  cannot  convert  it  into  a  tort,  so  as  to  charge  the 
infent 

•*  If  one  deliver  goods  to  an  infant  on  a  contract ',  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  for 
them  in  trover  and  conversion ;  for  the  law  will  not  permit 
a  plaintiff,  by  changing  the  form  of  action,  to  vary  tne  lia- 
bility of  the  infant.  Hence,  whatever  be  the  form  of  the 
action  which  is  commenced,  if  the  act  done  by  the  infant  is 
the  foundation  of  an  assumpsit,  the  plea  of  imancy  will  be 
a  good  bar :  as  where  an  infant  hired  a  mare  of  the  plaintiff 
to  go  a  journey,  in  the  course  of  which  the  mare  was  straii>- 
ed^    The  plaintiff  having  declared  against  the  infant  fox 

p  1  Sid.  189.  Mtuby  ▼.  Scott.  4  JejiDings  t.  Randall,  8  T.  R.  335, 


(78)  In  Darby  v.  Boucher,  Salk.  379.  a  question  was  made, 
whether  in  the  case  of  money  lent  to  an  infant,  who  employs  it  in 
paying  for  necessaries,  the  infant  was  liable,  and  Holt,  C.  J.  was  of 
opinion,  that  he  was  not ;  for  it  was  upon  the  lending  that  the  con- 
tract must  arise,  and  after  that  time  there  could  not  be  any  con- 
tract raised  to  bind  the  infant,  because  after  that  he  might  waste 
the  money ;  and  the  infant's  applying  it  afterwards  for  necessaries 
would  not  by  matter  ex  post  facto  entitle  the  plaintiff  to  an  action; 
for,  as  was  observed  by  the  court  in  Earle  v.  Peale,.  10  Mod.  67* 
the  law  does  not  recognize  any  contracts  except  such  as  are  good 
or  bad  at  the  time  when  they  were  made,  and  their  nature  cannot 
be  altered  by  any  subsequent  contingency.  So  in  Probart  v. 
Knouth,  2  £sp.  N.  P.  C.  472.  n.  where,  to  an  action  for  money 
lenty  the  defence  was  infancy ;  Buller,  J.  would  not  permit  the 
plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out  in  the 
purchase  of  necessaries.  But  it  is  otherwise  in  equity ;  for  if  one 
lends  money  to  an  infant  to  pay  a  debt  for  necessaries,  and  in  con- 
sequence thereof  the  infant  does  pay  the  debt,  in  equity  the  infant 
is  liable,  for  there  the  lender  of  the  money  stands  in  the  place  of 
the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall  recover 
in  equity  as  the  other  should  have  done  at  law.  Per  Cur.  Marlow 
V.  Pitfield,  1  P.  Wms.  558.  The  same  rule  of  equity  holds  with 
respect  to  money  lent  to  a  feme  covert,  and  afterwards  applied  to 
her  use' for  necessaries.     See  post,  tit.  Baron  and  Feme,  s.  4. 
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this  injury  in  tort,  he  pleaded  infancy,  which  on  demurrer 
was  holden  a  eood  plea ;  and  Lord  Kenyon,  C.  J.  said,  that 
if  it  were  in  the  power  of  a  plaintiff'  to  convert  that  which 
arises  out  of  a  contract  into  a  tort,  there  would  be  an  end 
of  that  protection  which  the  law  affords  to  infants.  Lord 
Mansfield,  indeed,  frequently  said,  that  this  protection  was 
to  be  used  as  a  shield  and  not  as  a  sword ;  therefore  if  an 
infant  commit  slander,  Grod  forbid,  that  he  should  not  be 
answerable  for  it  in  a  court  of  justice.  But  where  an  infant 
has  made  an  improvident  contract  with  a  person,  who  has 
been  wicked  enough  to  contract  with  him,  such  person  cannot 
resort  to  a  court  of  law  to  enforce  such  contract ;  and  the 
words  "  wrongfully,  injuriously,  and  maliciously,"  introduced 
into  the  declaration  cannot  vary  this  case  (79). 

A  single  bill'  given,  by  an  infant  for  the  amount  of  neces* 
saries  is  binding  on  him,  but  a  bond  in  double  the  amount* 
is  not. 

So  an  account  stated  of  monies  due  for  necessaries  will 
not  lie  against  an  infant',  the  law  not  giving  an  infant  credit 
for  accurate  computation,  nor  can  he  agree  to  any  such  ac- 
count 

A  warrant  of  attorney  given  by  an  infant  is  absolutely  void  ■# 
and  the  court  will  not  confirm  it,  though  the  infant  appear  to 
have  given  it  (knowing  that  it  was  not  valid)  for  the  purpo«6 
of  collusion ;  for  such  acts  of  an  infant  as  are  only  voidable 

r  Russell  ▼.  Lee,  i  Lev.  86,  87.  t  3  Roll.  Rep.  971.  and  Trueman  t. 

8  Ayliff  y.  Archdale,  Cro.  Eliz.  9^8.         Hurst,  1  T.  R.  40. 
Sec  also  I  Inst.  179.  a.  u  .Saundersuu  v.  Marr,  1  H.  Bl.  75. 


(79)  As  in  the  cases  of  contract,  where  the  law  has  protected  the 
infant  against  his  liability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  is  sued;  so  in  cases  ex  delicto^  where  he  is  re« 
sponsible,  he  cannot  derive  any  advantage  from  it. 

In  Bristrnv  v.  Eastman,  1  Esp.  N.  P.  C.  172,  Kenyon,  C.  J. 
was  of  opinion,  that  money  had  and  received  would  lie  against  the 
defendant,  to  recover  money  which  he  had  embezzled,  notwith- 
standing the  infancy  of  the  defendant,  on  the  ground  that  infants 
were  liable  to  actions  ex  delicto^  though  not  ex  contractu;  and 
though  the  action  for  money  had  and  received  was  in  form  an  action 
ex  contractUy  yet  in  this  case  it  was  in  substance  an  action  ex  delicti  ; 
that  if  trover  had  been  brought  for  the  property  embezzled,  infancy 
would  not  have  been  a  defence ;  and  as  the  object  of  the  action 
for  money  had  and  received  was  the  same,  he  thought  the  same 
rule  of  law  ought  to  apply^  and  therefore  that  infancy  ought  not  to 
be  a  bar. 


ASSUMPSIT.  an 

are  allowed  in  equity  to  be  confirmed,  but  not  such  as  are 
actually  void. 

An  infant  cannot  be  bound  by  a  submission  to  arbitration'. 

4.  Payment. 

4.  Payment. — ^To  an  action  of  assumpsit  the  defendant  may 
plead  matter  of  discharge  ex  post  facto^  as  payment  before 
action  brought,  but  this  defence  may  be  and  generally  is  given 
in  evidence  under  the  general  issue. 

Indebitatus  assumpsit  for  goods  sold^:  plea,  payment; 
special  demurrer,  because  the  plea  amounted  to  the  general 
issue ;  but  per  Cur.  it  admits  at  one  time  a  good  cause  of 
action  (80)  in  the  plaintiff,  and  excuses  it  by  matter  ex  post 
facto,  and  therefore  is  a  good  plea. 

A  person  who  is  indebted  to  another  on  several  accounts, 
may,  a^  the  time  of  payment,  ^PPly  ^^^  money  to  which  ever 
account  he  thinks  proper;  and  his  election  so  to  do  may 
either  be  expressed,  or  may  be  inferred  from  the  circumstances 
of  the  transaction "" ;  but  if  the  party  paying  does  not  make 
such  election,  the  receiver  may  apply  it  as  he  pleases*  (81). 

The  mere  production  of  a  bill  of  exchange  from  the  cus- 
tody of  the  acceptor  is  not  presumptive  evidence  of  pay- 
ment, unless  it  be  shewn  that  the  bill  was  once  in  circula- 
tion after  being  accepted  \  Nor  is  payment  to  be  presumed 
from  a  receipt  indorsed  on  the  bill,  unless  it  can  be  shewn 

z  Anon.  B.  R.  Hil.  55  Geo.  3.  Andr.  55.  Goddard  r.  Cox,  Str.  ]  194. 

y  VanhattonT.  Morse,  Ld.  Raym.  787.  See  9  Vern.  607.  S.  F.  per  Ld.  Cowp. 

s  Ncwmarcli  ▼.  Clay,  14  East,  239.  Ch.  and  Peters  v.  Anderson,  5  Taunt. 

Agreed  per  cur.   Peters  v.   Ander-  590. 

sou,  5  Taunt.  596.  b  Pfiel  ▼.  Vanbatenberg,  3  Camp.  N. 

a  Bowes  ▼.  Lucas,  B.  R.  M.  11  G.  3.  P.  C.  439. 


(80)  **  It  is  generally  true,  that  a  plea,  which  admits  that  there 
was  once  a  canse  of  action,  does  not  amount  to  the  general  issue/' 
Per  Ho)t,  C,  J.  in  Brown  v.  Cornish,  Ld.  Kaym.  217. 

In  pleading  a  plea  of  payment,  the  defendant  ought  to  plead 
actio,  non.  and  not  anerari  non  debet,  for  he  allows  the  promise  to  be 
a  good  promise,  but  avoids  it  by  matter  of  discharge  ex  post  facto  ; 
per  Holt,  C.  J.  ibid. 

(81)  The  defendant  owed  money  on  two  bonds,  and  paid  money 
on  account,  but  gave  no  directions  to  which  he  would  have  it  ap- 
plied ;  and  upon  a  case  reserved,  it  was  determined,  that  the  plaintiff 
had  the  election.     Bloss  v.  Cutting,  cited  in  2  Str.  1 194. 
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that  the  receipt  is  in  the  handwriting  of  a  person  entitled  to 
demand  payment^. 

5.  Release. 

5.  Release. — Defendant  may  plead  a  release  after  promise^ 
and  before  action  brought,  specially  (82),  or  give  it  in  evi- 
dence '  under  the  general  issue.  The  usual  replication  to  a 
plea  of  release  is  non  est  factum  (83  ^ 

A  release,  upon  performance  of  the  promise  in  part*,  quoad 
hoc^  will  not  discharge  the  promise  for  the  residue. 

If  after  the  Idst  continuance  the  plaintiff  give  the  defendant 
a  release,  he  may  plead  it  in  bar^;  such  plea  is  called  a  plea 
puis  darrein  continuance :  as  it  is  pleaded  sometimes  at  the 
assizes,  the  following  form  may  be  useful : 

And  npw  at  this  day,  to  wit,  on  the  day  of 

in  the  .  ,   year  of  the  reign  of  our 

Sovereign  Lord  George  the  Third  by  the  grace  of  God, 
"  &c.  before  A.  B.  and  C.  D.,  justices  of  our  Lord  the 
now  King,  appointed  to  take  the  assizes  in  and  for  the 
county  of  G.  aforesaid,  at  in  the  county  of 

G.  aforesaid,  comes  the  said  H.  J.,  by  J.  S.  his  counsel, 
and  says  that  the  said  E.  F.  ought  not  further  (84)  to 
maintain  his  action  against  the  said  H.  J.,  because  he  says 
that  after  the  making  the  said  seveflral  supposed  promises 
and  undertakings  in  the  said  declaration  mentioned,  and 
after  the  last  continuance  of  the  aforesaid  plea,  that  is. 


*t 

€t 
t€ 
U 

« 


c  S.C.  e  3  Holl.  Abr.  413.  I.  S.  ii(\iiidged. 

d  Millfrr.Aris.ante.  p.115.  Hawley  V.     f  Bull.  N.P.309. 
Peacock,  3  Camp.  N.  P.  C.  55S.  S.  P. 


(82)  See  the  form,  Clerk's  Assist,  p.  257,  258.  2  Rich.  P.  B.  R. 
p.  43.  third  edition. 

(83)  2  Rich,  Pr.  B.  R.  p.  44. 

(84)  "  This  seems  to  be  the  proper  way  of  pleading  a  collateral 
thing,  which  happens  after  the  action  brought;  for  by  this  it  ad- 
raits  that  the  action  was  well  brought,  but  that  the  plamtiff  by  rea- 
son of  the  new  matter  ought  not  to  proceed  further  in  it."  Cam- 
pion V.  Baker,  Lutw.  1 143.  •*  Since  the  case  of  Evans  v.  Prosser, 
3  T.  R.  Is^^.  it  niay  be  considered  as  a  settled  rule  of  pleading^ 
that  n<A  matter  of  defence  arising  after  action  brought  can  property 
be  pleaded  in  bar  of  the  action  generality.''  Per  Lord  Ellenborough, 
C.  J.  in  Le  Bret  v.  Papillou,  4  East'*  R,  507. 


«( 
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**  after  the  (85)  day  of  last  past,  from  which 

day  until  the  day  of  in  Mich.  Tenn  next 

(unless  the  justices  of  our  Lord  the   King   assigned  to 
"  hold  the  assizes  of  our  Lord  the  King  in  and  for  the 
county  of  G.  should  first  come  on  the  day  of 

at  in  the  said  county  of  G.)  the  action  afore- 

said is  continaed,  to  wit,  on,  &c.  {86)  at,  &;c.  the  said 
"  E.  F.  by  his  deed,  dated,  &c.  did  release,"  and  so  shew  the 
particular  matter,  and  conclude,  **  And  this  he  is  ready  to 
**  verify,  wherefore  he  prays  judgment  if  the  said  E.  F. 
**  imght  further  to  maintain  this  action  against  him,  &c.'* 

It  is  the  constant  experience  at  the  assizes  to  put  the 
party  to  verify  a  plea  puis  darrein  continuance^,  before  it  is 
allowed ;  and  if  the  party  does  not  give  some  evidence  of 
the  truth  of  it,  the  judge  will  reject  it.  and  go  on  with  the 
cause. 

The  same  certainty  is  required  in  this,  as  in  other  pleas. ^ 

A  plea  puis  darrein  continuance  may  be  pleaded  at  nisi 
prius,  although  there  has  been  time  to  plead  it  in  bank  since 
the  last  continuance*.  If  it  be  verified  oy  an  affidavit  which 
refers  to  the  plea,  and  the  plea  is  in  the  cause^  the  affidavit  is 
sufficient,  though  not  specially  entitled  in  the  caused 

If  the  jury  be  not  taken  at  the  day  of  Nisi  Prius^  a  release 
is  pleadable  ajfter  the  last  continuance  at  the  day  in  bank^ 
although  it  be  not  ofiered  at  Nisi  Prius  ;  but  otherwise  it  is, 
if  the  jury  be  taken. 


6.  Statutes^ 

1.  Of  Limitations.  S.  OfSetrOff. 

1.  Statute  of  Limitations, — By  stat.  21  Jac.  1.  c.  16.  S  3. 
all  actions  upon  the  case  (other  than  slander)  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such 
actions,  and  not  after. 

f  Per  Cur.  in  Martin  ▼•  Wyvil,  Str.    i   Prince  ▼.  Nicholson,  5  Taunt.  333. 

493.  k  lb. 

h  Doct.  PI.  397.  1  I>oct.  PI.  300. 


(85)  The  day  of  the  return  of  the  venire  facias. 

(S6)  Thedefendant  must  allege  precisely  the  very  day,  time,  an(] 

place.    Per  Cur.  Yelv.  141. 

K 
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Advantage  must  be  taken  of  this  statute  by  pleading  it ", 
(87)  although  it  should  appear  on  the  face  of  the  declaration 
that  the  cause  of  action  aid  not  arise  within  six  years  before 
the  commencement  of  the  action  ;  and  the  defendant  will  not 
be  permitted  to  give  it  in  evidence  on  the  general  issue, 
non  assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded: 

1.  That  the  defendant  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff'* s  action^  utider" 
take  or  promise,  S^c. 

2. ,  That  the  cause  or  causes  (if  more  than  one)  of  action 
mentioned  in  the  declaration,  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  the  plain-- 
tiff^s  action,  ^c. 

The  first  form  is  proper  in  actions  o{  indebitatus  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed. 

In  an  indebitatus  assumpsit^,  on  a  promise  to  pay  on  de-> 
mand,  the  defendant  pleaded  non  assumpsit  infra  sex  annos; 
the  plaintiff  demurred,  on  the  ground  that  nothing  was  due 
until  demand,  and  therefore  defendant  should  have  pleaded 
non  assumpsit  infra  sex  annos  after  demand,  or  that  no  de- 

« 

fsPuckle  ▼.  Moor,  i  Vent.  191.  Lee        n  Collins  t.  BenDtog,  19  Mod.  444« 
▼.  Rog^en,  1  Ley.  110. 


(87)  DiiTerent  reasons  are  assigned  for  this  which  seems  to  be 
an  exception  to  the  general  rule,  that  where  it  is  required  by  statute, 
that  an  action  shall  be  commenced  within  a  limited  time,  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  he  has  complied  with  the 
terras  of  the  statute.  In  an  anonymous  case  in  Salk.  p.  278.  Holt, 
C.  J.  said,  that  the  statute  of  limitations  could  not  be  given  in  evi- 
dence on  noik  assumpsit,  because  that  plea  spoke  of  a  time  past, 
and  related  to  the  time  of  making  the  promise,  but  that  on  nil  debet 
it  might;  and  in  Draper  v.  Glassop  (Ld.  Raym.  153.)  he  expressed 
the  same  opinion. 

In  Gould  v.  Johnson  (Lid.  Raym.  838.)  it  was  said  by  the  court, 
that  the  statute  ought  to  be  pleaded,  because  an  original  might 
have  been  sued  out  within  six  years,  and  therefore  the  defendant 
should  plead  the  statute,  to  the  end  that  the  plaintiff  might  have 
an  opportunity  to  reply  such  matter.  A  different  reason  is  assigned 
by  Mr.  Serjeant  Williams,  in  an  elaborate  note  on  this  subject  in 
the  second  vol.  of  his  edition  of  Saunders,  p.  63  b.  and  63  c«  to  whichy 
on  account  of  its  length,  I  must  refer  the  reader. 
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tnand  was  made  within  six  years:  But  per  Cur.  If  the  pro- 
mise were  for  a  collateral  thing,  which  would  not  create  any 
debt  until  demand,  it  might  be  so;  b.ut  here,  it  is  an  inde- 
bitatus assumpsit,  which  shews  a  debt  at  the  time  of  the 
promise,  therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not 
accrue  within  six  years,  may  be  adopted  with  safety  in  all 
cases,  but  is  more  peculiarly  applicable  to  the  cases  of 
actions  brought  for  breach  of  promises  founded  on  collateral 
and  executory  considerations,  in  which  cases  the  first  form 
would  be  improper,  as  will  appear  from  the  following  case: 

The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  receive  A.  and  B.  into  his  house  as  guests, 
and  diet  them**,  the  defendant  promised,  &c.  Plea,  non 
assumpsit  infra  sex  annos,  to  which  the  plaintiff  demurred: 
judgment  for  the  plaintiff  in  the  Common  Pleas:  on  error 
in  B.  R.  it  was  agreed  by  that  court  that  the  plea  was  ill: 
for  this  being  an  executory  collateral  promise,  the  defendant 
cannot  plead  non  assumpsit  infra  sex  annos,  but  should  have 
pleaded  causa  actionis  non  accrevit  infra  sex  annos ;  for,  if 
the  cause  of  action  accrued  within  six  years,  it  was  imma- 
terial when  the  promise  was  made. 

The  plea  of  the  statute  of  limitations  may  be  pleaded  to 
an  action  brought  on  a  bill  of  exchange,  because  it  is  not  a 
specialty';  and  to  an  action  brought  by  an  attorney  for  his 
fees,  because  the  fees  are  not  of^  record.  A  promissory  note 
payable  on  demand,  is  payable  immediately;  and  the  statute 
of  limitations  runs  from  the  date*  of  the  note,  and  not  from 
the  tinie  of  demand'. 

To  the  plea  of  non  assumpsit  infra  sex  annos  the  plaintiff 
may  tender  an  issue*,  that  defendant  did  promise  within 
six  years,  and  this  issue  will  be  supported  oy  evidence  of 
an  express  promise  (88)  made  by  defendant  within  six  years 
before  action  brought:  for  it  has  been  holden,  that  this 
statute  does  not  extinguish  the  plaintifl's  right  of  action, 
but  suspends  the  remedy  only,  and  that  this  suspension  is 

o  Gould  ▼.  Johnson,  Ld.  Rayro.  838.  r  Christie  v.  Fonsick,  C.  B.  Loudon 

and  2  Salk.  422.                              1  Sittings  after  M.  T.  52  G.  3.  Sir  J. 

p  Renew  ▼.  Axton,  Cartb.  3.  Mansfield,  C  J.  M.  S. 

q  Oiiver  r,  Thomas,  3  Lev*  367.  a  Dickson  v.  Tbooison,  3  Show.  isG. 


(88)  **  Doubtless  an  express  promise  will  revive  the  debt,  though 
it  vere  twenty  years  after."  Per  Holt,  C  J.  in  Uyleing  v.  Hastings, 
Lord  Raym.  389. 

K  s 
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capable  of  being  removed  by  a  subsequent  promise  on  the 
part  of  the  defendant  within  the  limited  time. 

Not  only  an  express  promise,  but  a  mere  acknowledge 
ment  of  the  debt,  as  existing,  will  be  sufficient  to  support  this 
issue. 

One  of  the  strongest  cases  on  this  subject  is  that  of 
Biyan  v.  Horseman,  4  East's  R.  599-  where  in  assumpsit  for 
wheat  sold  and  delivered,  the  defendant  pleaded  the  statute 
of  limitations.  At  the  trial,  the  plaintiif  called  the  sheriflTs 
officer,  who  proved  that  the  defendant,  on  being  arrested, 
said,  "  I  do  not  consider  myself  as  owing  Mr.  Bryan  a 
farthing,  it  being  more  than  six  years  since  I  contracted. 
/  have  had  the  wheat  I  acknowledge^  and  I  have  paid  somf 
part  of  it,  and  S6/.  remain  due'*  (89)  On  the  part  of  the 
defendant  it  was  objected,  that  these  expressions  amounted 
to  no  more  th?ui  what  he  had  stated  upon  record  in  his  plea. 


(89)  **  The  slightest  acknowledgment  has  been  holden  sufficient, 
1^  saying,  *  Prove  your  debt,  and  I  will  pay  you  *,*  ^  I  am  ready 
to.  account,  but  nothing  is  due,*  and  much  slighter  acknowledg- 
ments than  these  will  take  a  debt  out  of  the  statute.'*  I'er  Lord 
Mansfield,  C.  J.  in  Trueman  v.  Fenton,  Cowp.  548.  See  also 
Lloyd  V.  Maund,  3  T.  R.  762*  where  the  same  doctrine  was  laid 
down  by  Buller,  J.  So,  in  the  following  case,  the  defendant  meet- 
ing the  plaintiff,  said  to  him,  *'  What  an  extravagant  bill  you  have 
delivered  me  !*'  Lord  Kenyon,  C.  J.  held  this  a  sufficient  acknow- 
ledgment of  some  money  being  duef.  In  Clark  v.  Bradshaw 
iind  Coglan, -3  Esp.  N.  P.  C.  JdSy  7»  where  the  defendant,  Brad- 
shaw, saying,  "  that  the  plaintiff  had  paid  money  for  him  twelve 
yefirs  ago,  but  that  he  had  since  become  a  bankrupt,  by  which  he 
was  discharged,  as  well  as  by  law,  froqi  the  length  of  time  the  debt 
accrued;**  Lord  Kenyon,  C.  J.  held  it  sufficient  to  take  the  case  out 
of  the  statute.  It  must  however  amount  to  an  acknowledgment 
of  a  debt;  for  where  an  action  was  brought  by  an  executor  against 
defendant  for  money  had  and  received,  it  was  proved  that  defendant, 
said,  **  1  acknowledge  the  receipt  of  the  money,  but  the  testatrix 
gave  it  me,'*  Clirey  oarpn,  directed  the  jury  to  find  for  the  defen- 
dant, observing,  that  such  an  acknowledgment  could  not  amount  to 
a  promise  to  payy  i?b^n  he  insisted  that  he  was  entitled  to  retain^ 
Owen  v.  Wolley,  Bull.  N.  P.  148.  In  an  action  against  a  husband 
for  goods  supplied  to  his  ifvife,  for  her  accommodation,  while  be 
occasionally  visited  her,  a  letter  written  by  the  wife  acknowledging 
the  debt  within  six  years,  is  admissible  evidence  to  take  the  case 
out  of  the  statute  of  limitations.  Gregory  v.  Parker,  1  Camp.  N« 
y.  C.  394. 

•  Per  Holt,  C.  J.  in  Haylin;  v.  Hastiogs,  l  Salk.  89* 
t  Lawreaee  v.  WorraU,  PeiJic,  N.  P.  C.  93. 
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iw^iich  confessed  the  existence  of  the  debt,  but  avoided  it 
by  alleging  the  lapse  of  time.  Lord  EUenborough,  C.  ii 
thought,  that,  according  to  the  authorities,  such  an  ac- 
knowledgment of  the  existence  of  the  debt  must  be  deemed 
sufficient  to  take  the  case  out  of  the  statute,  though,  if  the 
matter  hsid  been  res  Integra^  the  point  might  have  admitted 
of  doubt,  and  accordingly  by  his  direction  a  verdict  passed 
for  the  plaintiff. 

On  a  motion  for  a  new  trial,  it  ^^as  urged  by  the  counsel 
for  the  defendant,  that,  although  where  there  was  a  simple 
acknowledgment  of  the  debt  as  then  existing,  a  promise 
to  pay  it  might  be  implied  fmm  the  reason  and  justice  of  the 
case,  and  the  presumed  intention  of  the  party  making  the 
promise,  yet  that  implication  or  presumption  might  be  re- 
butted, and  could  not  apply  to  an  acknowledgment  accom- 
panied with  a  positive  declaration,  that  the  party  did  not 
consider  himselt  bound  in  law  to  pay  the  deot;  otherwise 
the  plea  of  non  assumpsit  infra  sex  annos^  which  was  an  ac- 
knowledgment of  the  antecedent  debt,  might  be  strained 
into  a  promise.  But  if  an  acknowledgment  and  avoidance, 
when  put  in  the  form  of  a  plea  on  the  record,  was  a  good 
defence,  it  could  not  overset  the  plea,  when  tendered  as 
evidence,  and  that,  in  this  case,  the  presumption  of  a  new 
promise,  which  might  arise  from  the  acknowledgment,  if 
It  stood  alone,  was  rebutted  by  the  concomitant  avoidance, 
'riie  court  after  some  hesitation,  granted  a  rule  to  shew 
cause;  but  when  the  counsel  were  to  have  shewn  cause  on 
a  subsequent  day.  Lord  EUenborough,  C.  J.  said;  that  they 
had  looked  into  all  the  authorities,  and  that,  whatever  their 
opinion  upon  the  statute  might  have  been,  had  the  question 
been  new,  yet,  after  the  long  train  of  decisions  upon  the 
subject,  it  was  necessary  to  abide  by  the  construction  which 
had  been  put  upon  it,  in  conformity  with  which,  they  thought 
themselves  bound  to  hold,  that,  what  was  said  by  the  de* 
iendant,  was  a  sufficient  acknowledgment  of  the  pre-exist- 
ing debt  to  create  an  assuntpsit,  so  as  to  take  the  case  out  of  the 
•Catute; 

The  defendant  had  stated  to  the  court*,  in  an  affidavit  for 
leave  to  plead  the  statute  ot  limitations,  that  •*  since  the  bill 
of  exchange  (on  which  the  action  was  brought)  became  due 
(which  was  more  than  six  years  before)  no  demand  for  pay- 
ment had  been  made  on  him,*'  this  was  deemed  sufficient  to 
be  left  to  the  jury  as  an  acknowledgment,  and  the  jury  hav- 
ing found  a  veraict  for  plaintiff,  the  court  refused  to  grant 

I  R«cfcer  T.  Hanuity,  B.  ll.T.  99  G.  3.  4  Baif«  R  664.  n* 
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a  new  trial.  So  where  a  letter  was  written  by  defendant  to 
the  plaintifl''s  attorney",  on  being  served  with  a  writ,  couched 
in  ambiguous  terms,  neither  expressly  denying  nor  admit- 
ting the  debt,  it  was  holden,  that  such  letter  ought  to  have 
been  left  to  the  jury  to  consider,  whether  it  amounted  to 
an  acknowledgment  of  the  debt,  so  as  to  take  it  out  of  the 
statute  (90). 

In  Whitcomb  v.  Whiting,  Doug.  651.  an  acknowledg- 
ment by  one  of  several  makers  of  a  joint  and  several  pro- 
missory note  was  holden  sufficient  to  take  it  out  of  the 
statute  against  the  others,  and  that  such  an  acknowledgment 
might  be  given  in  evidence  in  a  separate  action  against  any 
of  the  others.  So  where  one  of  two  makers  of  a  joint  and  se- 
veral promissoiy  note  became  a  bankrupt*,  and  the  paye€f 
received  several  dividends  under  the  commission  on  ac- 
count of  the  note,  and  an  action  having  been  brought 
(within  six  years  after  the  receipt  of  the  last  dividend)  against 
the  other  maker  for  the  remainder  of  the  money  due  on 
the  note,  it  was  adjudged,  that  the  payment  of  the  dividends 
was  such  an  acknowledgment  of  the  debt  as  took  the  case  out 
of  the  statute.  So  in  an  action  against  A.  on  the  joint  and  se- 
veral promissoiy  note  of  himself  and  B. ;  it  was  holden  that  a 
letter  written  by  A.J:oB.  "  desiring  him  to  settle  the  money** 
took  the  case  out  of  the  statute  y. 

In  Yea  v.  Fouraker,  Bull.  N.  P.  149.  in  assumpsit  on « 
promissory  note,  the  defendant  pleaded  non  assumpsit  infra 
sexannos:  on  the  trial  it  appeared,  that  the  defendant  was 
surety  in  the  note  for  J.  S.  and  that  six  years  were  elapsed 
since  the  note  was  given,  but  that,  upon  a  demand  within 
six  years,  the  defendant  said,  "  you  know  I  had  not  any  of 
the  money  myself,  but  I  am  willing  to  pay  half  of  it"  The 
judge  was  of  opinion,  that  this  promise  took  it  out  of  the 
statute,  but  the  jury  found  for  the  defendant:  and  on  a  mo- 
tion for  a  new  trial,  the  court  held  clearly  that  the  opinion  (rf 
the  judge  was  right;  that  this  promise  was  sufficient,  and 
^nted  a  new  trial.  According  to  the  report  of  this  case 
m  2  Burr.  1099.  the  court  held,  "  that  an  acknowledgment 
of  the  debt  after  the  commencement  of  the  action  would  take 
it  out  of  the  statute  of  limitations.*' 


tt  Lloyd  ▼.  Maund,  9  T.  R.  760.  y  HaUiday  r.  Ward,  3  Camp.  N.  P.  C. 

X  Jackson  v,  Fairbank,  9  H.  Bl.  340.  32* 


(90)  See  Bicknell  v.  KeppeU  1  Bos.  &  Pul.  N.  R.  90. 
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Where  there  are  mutual  accounts*  (not  merchants*  ac- 
counts), for  any  item  of  which  credit  has  been  given  within 
six  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (91). 

In  Hyleing  v.  Hastings,  Ld.  Raym.  422,  "  the  court  were 
of  opinion,  that  an  acknowledgment  of  the  debt  within  six 
years  of  the  action  was  good  evidence  of  a  new  promise, 
upon  non  assumpsit  infra  sex  annos,  for  a  jury  to  find  a 
verdict  for  plaintiff,  but  not  matter  upon  which,  if  found 
specially,  the  court  would  give  judgment  for  the  plaintiff. 
And  Rokeby,  J.  compared  it  to  the  case  of  trover  and  conver- 
sion, where  a  demand  and  refusal  has  been  holden  evidence 
of  a  conversion,  but  not  a  conversion."  From  the  lan^uage^ 
however,  of  more  modem  decisions,  it  must  be  interred, 
that  the  mere  finding  by  the  jury  of  an  acknowledgment  of 
the  debt  within  six  years  of  action  brought  will  be  sufficient,, 
and  that,  from  such  acknowledgment,  a  promise, to  pay  will 
be  raised  by  inf plication  of  law. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testa- 
tor*, defendant  pleaded  non  assumpsit  infra  sex  annos ;  and 
upon  the  trial  it  appeared,  that  there  was  a  new  promise 
made  within  six  years,  but  it  was  made  to  the  plaintiff  and 
not  to  the  testator.  Per  cur.  he  should  have  declared  accord-* 
inglv. 

And  in  Sarell  v.  Wine,  3  East's  R.  409.  in  the  case  of  an 
action  brought  by  an  administrator  on  promises  to  the  in- 
testate, where  the  evidence  was  an  acknowledgment  to  tlie 
administrator  within  six  years,  it  was  holden  insufficient  on 
the  authority  of  the  preceding  ca«e. 

So  where  an  action  was  brought  by  an  executor  on  pro- 

z  Catliog  T.  Skouldiog,  6  T.  R.  189.        a  Deane  r.  Crane^  Salk.  38. 


(91)  But  where  all  the  items  are  on  one  side,  as  in  an  accouut 
between  a  tradesman  and  his  customer,  the  last  item  which  hap- 
pens to  be  within  six  5'ear8,  shall  not  draw  after  it  those  that  are  of 
a  longer  standing.  Per  Denison,  J.  in  Cotes  v.  Harris,  Ball.  N.  P. 
149.  And  in  this  case  the  same  learned  judge  held,  that  the  clause 
in  the  statute  about  merchants'  accounts,  extended  only  to  cubes 
where  there  were  mutual  accounts  and  reciprocal  demands  between 
two  persons.  And  in  Webber  v.  Tivill,  2  Saund.  124.  it  wag  holden, 
that  this  clause  extended  only  to  accounts  current  between  mer* 
chants,  and  not  to  accounts  stated  between  them* 
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mises  made  to  the  testator^,  the  defendant  pleaded  ndn  as-' 
sumpsit  infra  sex  annos^  and  the  plaintiff  replied  a  subse* 

3uent  promise  to  himself,  the  replication  was  adjudged  a 
eparture  in  pleading,  and  therefore  bad. 

Replication. — ^To  the  plea  of  the  statute  of  limitations, 
the  plaintiff  may  reply  a  latitat^  (without  shewing  a  bill  of 
Middlesex)  or  a  capias^^  (without  shewing  an  original)  sued 
out  before  t^e  expiration  of  the  limited  time,  with  an  inten- 
tion to  declare  in  the  action  then  pending,  and  that  such 
writ  was  returned*,  and  regularly  continued'  to  the  com- 

b  Hickman  ▼.  Walker,  Willes,  S7.  e  Kart er  ▼.  James,  Willes*  R.  S5S,  g. 

c  HolIisterT.  Coolson,  Str.  550  Per  3  Jadges,  Browo  ▼.  Babington* 

d  Karver T.James, Willes, S55.  Leader  Lord  Raym.  883.  (93) . 

▼.  MoxoD,  9  Bl.  R.  945.  S.  P.  per  f  Rudd  v.  Berkenhead,  Caftb.   144. 

Cur.  and  Salk.  420. 


(9^2)  In  this  case,  Holt,  C.  J.  said,  that  it  was  a  fatal  fault  that 
the  plaintiff  did  not  shew  that  the  original  writ  was  ever  returned. 
And  in  Atwood  v.  Burr,  7  Mod.  5.  he  said,  "  if  one  were  to  con- 
tinue a  latitat  for  several  years,  he  must  get  the  first  returned,  upon 
which  return  the  continuances  are  made,  though  in  fact  be  never 
takes  out  another  writ ;  but  there  must  be  a  return  of  the  first  writ.^* 
The  language  of  Holt,  C.  J.  in  the  preceding  cases,  was  adopted 
by  Kenyon,  C.  J.  delivering  the  opinion  of  the  court  in  Harris 
V.  Woolford,  6  T.  R.  6I8,  619.  See  also  Thistlewood  v.  Cracroft, 
1  Marsh.  497* 

In  Kinsey  v.  Heyward,  C.  6.  1  Lutw.  256.  and  Lord  Raym* 
432.  a  question  arose,  whether  an  action  of  assumpsit  in  one  county 
in)uid  be  considered  as  a  continuation  of  an  action  commenced  by 
a  writ  of  clausum  fregit  sued  out  in  another  county  within  the 
limited  time,  so  as  to  prevent  the  statute  of  limitations  attaching: 
Treby,  C.  J*  Powell  and  Nevill,  Justices,  were  of  opinion  that  it, 
was*  Bleucowe,  J.  cont.— A  writ  of  error  having  been  brought  ia 
B.  R.>  the  case  was  there  determined  on  a  different  ground,  viz. 
that  admitting  the  assumpsit  to  be  a  continuance  of  the  ciausum 
fregit^  which  it  was  difficult  to  maintain,  yet  that  writ  had  not  beeu 
returned,  nor  were  the  continuances  stated.  This  judgment  was 
affirmed  on  error  in  the  House  of  Lords.  It  is  observable  that  in 
Brown  V.  Babington,  Lord  Raym.  882.  Holt,  C.  J.  agreed  in  opi- 
nion with  Blencowe,  J.  **  that  the  assumpsit  could  not  be  consi- 
dered as  a  continuance  of  the  action  commenced  by  clausum  fregit^ 
and  said,  that  he  imagined  that,  after  the  reversal  of  the  judgment 
of  Kinsey  v.  Heyward  was  affirmed  in  parliament,  this  point  would 
never  have  been  moved  again :"  But  Powell,  J.  retained  his  former 
opinion,  that  the  suing  of  the  clausum  fregit  would  avoid  the 
statute  as  well  as  a  latitat^  alleging  that  a  clausum  fregit  was  the 
ancient  process  of  the  Court  of  Common  Pleas,  and  very  useful  to 
the  subject  in  saving  the  fine  due  upon  the  original. 
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mencement  of  the  action.  The  continuances  must  be  stated 
formally  in  the  plea,  for  a  taliter  processum  est^  before  de^ 
claration,  is  not  sufficient;  and  the  continuances  must  ap- 
pear on  the  record  to  be  continuances  of  the  same  writ  or 
process  which  was  originally  sued  out;  for  where  the  repli- 
cation alleged  that  a  bill  of  Middlesex  was  sued  out^,  which 
was  continued  to  a  certain  time,  when  that  proceeding  stop- 
ped, and  then  the  plaintiff  sued  out  an  attachment  of  privi- 
i^e  for  the  same  cause  of  action,  the  replication  was  holden 
bad  on  demurrer;  for  the  attachment  of  privilege  was  a  writ 
of  a  different  nature  from  a  bill  of  Middlesex,  not  bearing  any 
analogy  to  it;  and  consequently  was  not  a  continuance  of  the 
former  suit 

If  a  latitat  is  sued  out  after  the  expiration  of  the  six 
years^  but  bearing  teste  before,  and  the  plaintiff  in  his  re- 
plication state  the  latitat  to  have  been  sued  out  on  the  day 
on  which  it  bears  ieste^  the  defendant,  in  his  rejoinder,  may 
shew  the  real  day  on  which  the  latitat  was  sued  out,  and 
aver  that  he  did.  not  promise  within  six  years  next  before 
that  day.      ^ 

If  an  action  be  commenced  in  an  inferior  court*,  and  then 
removed  by  habeas  corpus  into  the  King's  Bench,  where 
the  plaintiff  declares  de  novo^  and  the  defendant  pleads  the 
statute.of  limitations,  the  plaintifl'  may  reply  the  suit  below, 
and  shew  that  to  have  been  commenced  within  six  years  of 
the  cause  of  action. 

And  in  Story  v.  Atkins,  2  Str.  719.  where  the  declaration 
in  the  inferior  court  was  indebitatus  assumpsit  for  money 
due,  and  the  declaration  in  the  superior  court  was  a  special 
assumpsit  on  a  promissory  note,  yet  the  plaintifi*  in  his  re- 
plication having  averred,  that  the  declaration  in  the  supe- 
rior court  was  For  the  same  cause  of  action  as  that  for  which 
plaintiflf  had  levied  his  plaint  below,  it  was  holden  sufficient 
to  bar  defendant's  plea  of  the  statute  of  limitations. 

The  replication  must  state  that  the  cause  of  action  ac- 
crued within  six  years  next  before  the  suing  forth  of  the 
writ;  for,  where  in  assumpsit,  by  an  executor  on  promises 
to  the  testator,  the  defendant  pleaded  the  statute,  and  the 
plaintiff  replied,  that  the  writ  was  sued  out  on  such  a  day '^, 
and  within  six  years  before  the  suing  out  thereof,  letters  tes- 
tamentary were  granted  to  the  plaintiff;  on  special  demur- 
rer, assigning  for  cause,  that  the  plaintiff  had  not  liUeged 


i;  Smith  ▼.  Bower,  3  T.  R.  662. 
n  Johnson  r.  Smith,  3  Burr.  9^0. 


i   Beviii  V  Chapman,  1  Sid.  338.  and 
Matthews  ▼.  Phillipii,8alk.  434. S.  P. 
k  Hickman  t.  Walker,  Wilier,  37. 
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positively  that  the  cause  of  action  accrued  within  six  yearsf 
before  the  suing  forth  of  the  writ,  the  replication  was  hold^ 
bad;  the  court  observing,  that  the  time  of  limitation  must 
be  computed  from  the  time  when  the  action  first  accrued  to 
the  testator,  and  not  from  the  time  of  proving  the  will;  that 
the  proving  the  will  did  not  give  any  new  cause  of  action, 
and  consequently  the  time,  when  it  was  done,  was  immate- 
rial. 

So  where  to  assumpsit  brought  by  the  assignee  of  a  bank- 
rupt', defendant  pleaded  the  statute  of  limitations;  the 
plaintiff  replied  the  bankruptcy  and  assignment,  and  that' 
the  cause  of  action  arose  within  six  years  next  before  the 
assignment;  on  demurrer,  the  replication  was  holden  bad; 
the  court  observing,  that  the  statute  would  be  defeated  as  to 
all  simple  contracts,  if  an  assignment,  at  the  end  of  five  years* 
and  a  half,  was  to  set  all  at  large  again.  ^ 

By  Stat  21  Jac.  1.  c.  16.  s.  4.  it  is  enacted,  "  that  if  judg- 
ment be  given  for  the  plaintiff  and  reversed  by  error,  of 
the  judgment  be  arrested,  or  if  the  defendant  be  out- 
lawed, and  the  outlawry  reversed;  the  plaintiff,  his  heirs, 
executors,  or  administrators,  may  commence  a  new  ac- 
tion or  suit  from  time  to  time  within  a  year,  after  such 
"judgment  given  or  outlawry  reversed." 

It  has  been  said,  that  within  the  equity  of  the  preceding' 
section,  the  courts  have  permitted  an  executor  or  adminis- 
trator within  a  year  (93)  after  the  death  of  the  testator  or 

1    Gray  ▼.  Mendez,  i  Str.  556. 


(93)  I  am  not  aware  of  any  case  in  which  this  point  has  been 
expressly  decided,  or  in  which  it  has  been  holden,  tb&t  an  execu- 
tor or  administrator  must  bring  his  action  within  a  year.  In  Bui-' 
ler's  N.  P.  p.  150.  is  the  following  position:  "  If  an  executor  take 
out  proper  process  within  a  year  after  the  death  of  his  testator,  if 
the  six  years  were  not  lapsed  before  the  death  of  the  testator, 
though  they  be  lapsed  within  that  year,  yet  it  will  be  sufficient  to 
take  it  out  of  the  third  section  of  the  statute  of  limitations  by  the 
equity  of  the  fourth  section."  The  authority  cited  for  this  posi- 
tion is  Cawer  v.  James,  probably  the  same  case  as  is  reported  in 
Willes,  255.  by  the  name  of  Karverv.  James;  but  in  Willes's  Re- 
port, the  position  as  laid  down  by  BuUer  seems  rather  to  have  been 
admitted,  than  expressly  determined.  In  like  manner  in  Wilcocks 
v.  Iluggins,  Str.  907.  and  Fitzg.  170,  289.  it  seems  to  have  been 
taken  for  granted.  From  the  language,  however,  of  Lee,  J.  in  the 
last-mentioned  case,  it  may  be  inferred  that  at  that  time  no  fixed 
period,  within  which  the  executor  gr  administiator  might  bring  the 
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intestate,  to  renew  a  suit  ccHumenoed  by  the  testator  or  in- 
testate. 

To  an  action  of  indelntatus  assumpsit^  brought  by  an  exe- 

m  Lesdbeter  ▼.  Markland,  9  Bl.  Rep.  113] . 


actioDy  had  been  established.  His  words  are*,  **In  the  contin* 
**  geocy  that  has  happeued»  the  statute  does  not  limit  any  time  for 
*^  the  executor  to  bring  his  action  y  but  there  is  a  clause  that  pro- 
**  videt  (where  a  judgment  is  reversed  after  the  six  yeat s)  one  year 
**  after  the  reversal  for  the  plaintiff  tf  bring  a  new  action,  which 
**  may  be  a  direction  with  regard  to  the  reasonableness  of  the  time 
**  to  be  allowed  an  executor  or  administrator  in  the  present  contin* 
•*  gency.'*  It  is  observable  also,  that  in  Wilcox  v.  Huggins,  Fitzg. 
171  •  a  case  (Lethbridge  v.  Chapman)  was  cited,  where  an  adminis- 
trator brought  his  action /bur/een  months  after  the  intestate*s  death»' 
and  recovered:  and  in  Wilcox  v.  Huggins  (where  the  action  was 
brought  by  the  executor  of  an  executor  m  right  of  the  first  testator 
more  than  four  years  after  the  death  of  the  first  executor)  it  was 
admitted  by  thte  court,  that  if  the  second  executor  had  been  re- 
tarded by  auits  about  the  will  or  administration,  it  would  have  al- 
tered the  case,  because  then  the  neglect  would  have  been  accounted 
for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administrator  must  bring  his  action  within  a 
reasonable  ixme.  This  rule  receives  some  sanction  from  the  follow- 
ing observations  of  the  judges  in  W^ilcox  v.  Huggins,  Fitzg.  290. 
Raymond,  C.  J.,  **  It  mi^ht  be  too  harsh  a  construction  to  say, 
*'  diat  the  debt  becomes  irrecoverable  by  an  abatement  of  the  ac- 
**  tion,  after  the  six  years  elapsed,  by  the  plaiutifi'^s  death ;  but 
**  then  tl\^  executor,  to  bring  his  case  within  the  equity  of  the  sta- 
'*  tute,  must  make  a  recent  prosecution,  as  to  which,  the  clause  in. 
**  the  statute  that  provides  a  year  after  the  reversal  of  a  judgment, 
&c.  may  be  a  good  direction.**  Page,  Justice  :  "  Such  a  recent 
prosecution  is  to  be  made  as  will  shew  the  party  came  as  early  as 
ne  might,  if  there  had  been  a  contest  about  the  will  or  the 
right  of  administration,  that  should  have  been  pleaded  in  excuse 
**  of  the  delay.**  Probyn,  J.  "  Nothing  hath  been  disclosed  to 
'*  shew  why  the  action  was  not  brought  sooner.  If  a  reasonable 
**  cause  had  been  shewn,  it  might  bring  the  action  within  the  notion 
**  of  a  recent  prosecution,  though  it  had  been  brought  after  the 
**  year.**  Lee,  J.  **  I  think  it  should  be  in  the  nature  of  Jour- 
"  ney*8  Accompts,  which  is  a  taking  up  and  pursuing  the  old  action 
**  in  a  reasonable  timey  which  is  to  be  discussed  by  the  discretion  of 
'' the  justices,  i}  Co.  Spencer's  case;  and,  by  the  same  rule,  I 
*'  think  what  is  or  is  not  a  recent  prosecution,  in  a  case  of  this 
*'  nature,  is  to  be  determined  by  the  discretion  of  the  court  from 
**  the  circumstances  of  the  case,  but  generally  the  year  in  the  stat.. 
'^  is  a  good  direction.'* 

•  Fitg^i.  172. 
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cutor  for  business  done  by  his  testator,  the  defendant  plleaded 
the  statute  of  limitations.  Replication,  an  attachment  of 
privilege  sued  out  returnable  in  eight  days  of  the  purifica- 
tion. Special  demurrer,  because  the  attachment  was  alleged 
to  have  oeen  returnable  on  a  general  return  day,  instead  of 
a  day  certain;  the  court  overruled  the  demurrer,  observing, 
that  the  writ,  though  informal,  was  sufficient  to  bar  the  sta- 
tute, for  if  the  cause  had  proceeded,  and  plaintiif  had  re- 
covered,  and  afterwards  judgment  had  been  reversed  or  ar-- 
rested  for  this  irregularity,  the  plaintiff,  by  the  4th  sectioii, 
would  have  had  a  yearns  time  to  proceed  in  a  new  action 
which  shewed  the  spirit  of  the  statute  to  be,  that  a  suit  ac- 
tually begun,  however  informally  or  irregularly,  was  sufficient 
to  bar  the  statute  (94). 

Exceptions  in  Case  of  Infancy ^  4r^.— By  the  7th  section 
of  Stat  21  Jac.  1.  c.  16,  "  If  any  person,  entitled  to  such 
**  action  of  trespass,  detinue,  trover,  replevin,  actions  of 
*'  account,  debt,  trespass  for  assault,  menace,  battery, 
**  wounding,  or  imprisonment,  actions  upon  the  case  for 
"  words,  shall  be,  at  the  time  of  such  cause  of  action 
"  accrued,  within  tlie  age  of  21  years,  feme  covert^  non 
"  compos  merttis^  imprisoned,  or  beyond  the  seas,  such  per- 
"  son  shall  be  at  liberty  to  bring  the  same  actions  within 
*•  such  times  as  are  before  limitea  after  their  being  of  full 

age,  discovert,  of  sane  memory,  at   large,    and  retunied 

from  beyond  the  seas." 

An  action  of  assumpsit,  although  it  is  not  expressly  men- 
tioned, is  within  the  equity  of  the  preceding  clause  **. 

To  a  plea  of  the  statute  of  limitations  *,  the  plaintiff  re** 
plied,  that  he  was  resident  in  foreign  parts  out  of  the  king- 
dom of  England,  viz.  at  Glasgow  in  Scotland :  on  demurrer, 

m  LeadbeCer  r.  Markland,  9  B1.  Rep.        siid  Bochtschilt  ▼.  Leibman,  9  Sir. 

]]3l.  836.  and  Fitzj^ib.  81. 

u  Chandler  r.  Velett,  9  Saund.   190.    o  King  ▼.  Walker,  fit.  R.  986. 


(94)  So  where  the  plaintiff  had  levied  a  plaint,  and  declared  in 
an  inferior  court,  and  the  cause  had  been  removed  by  habeas  corpus 
into  the  Court  of  King's  Bench,  where  the  plaintiff  declared  de 
novo  :  an  objection  having  been  made  to  the  declaration  in  the  in- 
ferior court,  Raymond,  C.  J.  said,  that,  although  the  declaration 
in  the  court  below  should  be  ill,  yet  if  the  plaint  were  regular,  it 
was  sufficient  to  prevent  the  operation  of  the  statute*  Story  v# 
Atkins,  %  Sir,  725, 
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this  replication  was  holden  bad,  because  the  plaintiff  must  be 
bq^ond  the  seas  (95). 

If  the  plaintiff  is  a  foreigner,  living  beyond  the  sea  at 
the  time  when  the  cause  of  action  accrues,  and  doth  not 
come  to  England  for  50  years,  he  still  has  six  years  after  his 
coming  to  England  to  bring  an  action  of  assumpsit ;  and  if 
he  never  comes  to  England,  his  right  of  action  is  not  barred 
either  against  him  or  his  executors  or  administrators  after 
his  death.  Hence  a  replication'  (to  a  plea  of  the  statute  of 
limitations)  that  the  plaintiff  was  beyond  sea  at  the  time 
when  the  cause  of  action  accrued,  and  that  he  hatl^  ever 
since  been  and  still  is  abroad,  was  holden  good,  on  de- 
murrer. 

If  the  plaintiff  be  in  England  when  the  cause  of  action 
accrues"),  the  time  of  limitation  begins  to  run,  and  a  subse- 
quent departure  from  the  kingdom  and  going  beyond  the 
se^s,  will  not  entitle  the  plaintiff  or  his  representative  to 
maintain  an  action  after  the  expiration  of  the  limited  time 
(96).  So  if  there  are  several  partners',  and  some  are  in 
England  at  the  time  when  the  cause  of  action  accrues,  and 
others  beyond  the  seas,  the  action  must  be  brought  within 
six  years  next  after  the  cause  of  action  accrues,  notwithstand- 
ing the  absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  it  was 
holden,  that  the  exception  in  the  7th  section  of  the  stat.  21 
Jac.  ].  c.  10.  as  to  persons  being  beyond  the  seas,  extended 
only  to  the  case  of  plaintiffs  so  absent',  and  not  to  that  of 
defendants;  1st.  because  plaintiffs  only  are  mentioned  in 
the  statute  of  James ;  and  2dly,  because  the  plaintiffs  might 
have  filed  an  original,  and  outlawed  the  debtor,  which  would 

p  Stritbont  v.  GTame,3  BI.R.  793.        •  Hall  ▼.  Wybourn,  Csrth.   136.  and 
q  Smith  r.  Hill,  1  Wile.  134.  Chevely  v.  Bond,  Garth.  9S6. 

W  Perry  and  other*  ▼.  Jackaon,  4T.  R. 
'    516. 


(95)  It  was  holden  by  Holt,  C.  J.  upon  consideration,  that  Dub- 
lin, or  any  place  in  Ireland,  was  beyond  the  sea,  within  the  mean- 
ing of  this  statute.     Anon.  1  Show.  91. 

(96)  So  when  a  disability  is  once  removed,  and  the  statute  has 
begun  to  run,  no  subsequent  disability  will  stop  the  running.  See 
fhe  opinion  of  Lord  Kenyon,  C^  J.  in  Doe  dem.  Duroure  v.  Jones, 
4  T*  R.  31 1.  where  that  learned  judge  speaks  of  the  uniform  con- 
struction of  a//  the  statutes  of  limitation  in  this  respect.  See  also 
Gray  v.  Mendez,  Str.  556.  and  Doe  d.  Griggs  v.  Shaen,  B.  R,  M. 
SB  G.  3.  MS.  S.  P. 
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have  prevented  the  bar  of  the  statute.  But  now,  by  stat  4* 
Ann.  c.  16.  s.  19  S  "  If  any  person,  against  whom  there  is 
any  cause  of  action  for  seamen^s  wages,  or  of  action  upon 
the  case,  shall  be,  at  the  time  of  such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action 
may  bring  the  same  against  such  person  after  his  return 
from  beyond  the  seas,  within  the  time  limited  by  the  21 
"  Jac.  1.  c.  16." 

To  a  plea  of  the  statute  it  is  sufficient  to  reply  that  the  de- 
fendant was  in  the  East  Indies,  at  the  time  the  cause  of  action 
ticcrued,  and  that  plaintiff  commenced  his  suit  against  the 
^fendant  within  six  years  next  after  his  return  to  this  king- 
dom ;  and  it  is  no  answer  to  this  replication  to  say,  that  the 
defendant  remained  more  than  six  years  in  India  after  the 
jcause  of  action  accrued  there,  and  within  the  jurisdiction  of 
the  supreme  court  at  Calcutta  in  that  country  \ 

2.  Statute  of  Setoff. — At  common  law,  if  the  plaintiff 
was  indebted  to  the  defendant,  in  as  much  or  even  more  than 
the  defendant  owed  to  him,  yet  the  defendant  had  ^ot  any 
method  of  setting  off  such  debt  in  the  action  brought  by  the 
plaintiff  for  the  recovery  of  his  debt,  and  consequently  the 
defendant  was  flriven  to  a  cross  action.  To  obviate  this  in- 
convenience and  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted  by  stat.  2  G.  2.  c.  22.  s.  I3i  (made  per- 
petual by  stat  8  G.  2.  c.  24.  s.  4.)  **  that  where  there  are 
*^  mutusd  debts  between  the  plaintiff  and  defendant,  or  if 
**  either  party  sue  or  be  sued  as  executor  or  administrator, 
"  where  there  are  mutual  debts  between  the  testator  or  in- 
**  testate,  and  either  party,  one  debt  may  be  set  against  the 
"  other,  and  such  matter  may  be  given  in  evidence  upon  the 
general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require,  so  as  at  the  time  of  pleading  the  genei^l  issue, 
where  any  such  debt  of  the  plaintiff,  his  testator  or  in- 
"  testate,  is  intended  to  be  insisted  on  in- evidence,  notice 
**  shall  be  given  of  the  particular  sum  or  debt  so  intended 
*^  to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
"  otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
"  such  general  issue,"  And  by  stat.  8  G.  2.  c.  24.  s.  5.  it 
was  enacted  and  declared,  "  that  by  virtue  of  the  preceding 
"  clause,  mutual  debts  might  be  set  against  each  other, 
either  by  being  pleaded 'in  baj.  Or  given  in  evic^nce 
on  the  general  issue,  in  the  manner  therein  menti<med, 
notwithstanding  that  such  debts  were  deemed  in  law  to 


U 
«( 


t  Several  other  fictions  are  mentioned        u  Williams  v.  Jones,  13  East,  439. 
in  this  statute. 


If 
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*'  be  of  a  different  nature ;  unless  in  cases  where  either  of 
*'  the  said  debts  shall  accrue  by  reason  of  a  penalty  con- 
'*  tained  in  any  bond  or  specialty ;  and  in  all  cases  where 
*'  either  the  debt  for  which  the  action  shall  be  brought,  or 
"  the  debt  intended  to  be  set  against  the  same  shall  accrue, 
by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set-off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shewn 
**  how  much  is  justly  due  on  either  side ;  and  in  case  the 
plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  justly 
due  to  the  plaintiff,  after  one  debt  being  set  against  the 
**  other  as  aforesaid." 

Where  an  equal  debt  is  set  against  the  plaintiff's  demand', 
the  defendant  may  conclude  his  plea  witn  a  prayer  of  judg- 
ment, if  plaintiff  should  maintain  his  action ;  for  an  equal 
debt  is  made  a  good  bar  by  the  statute. (2  G.  2.  c.  22.),  and 
the  defendant  is  not  under  any  necessity  of  praying  a  dif- 
ferent judgment  than  if  he  had  pleaded  a  release ;  for  both 
equally  destroy  the  plaintiff's  action.  Adjudged  on  general 
demurrer  (97). 

Assumpsit  on  a  promissory  note  for  16/.  lOi^.  ^  payable  a 
month  after  date ;  defendant  pleaded  that  plaintiff  owed  him 
as  much  money  as  he  owed  plaintiff  on  the  note,  to  wit, 
16/.  10s.  for  goods  sold.  On  general  demurrer  it  was  object- 
ed, that  the  note  was  for  16/.  lOs,  payable  in  one  month  after 
date,  and,  therefore,  must  cany  interest  from  the  end  of  the 
month ;  that  the  whole  debt,  pleaded  by  the  defendant  in  bar, 
amounts  but  to  16/.  lOs.  which  is  a  less  sum  than  appears  to 
be  due  on  the  note,  including  the  interest,  and  consequently 
the  plea  must  be  ilL  Lord  Hardwicke,  C.  J.  "  The  16/.  lOs. 
mentioned  in  defendant's  plea,  comes  under  a  videlicet,  and 
is  therefore  immaterial,  and  not  traversable ;  the  only  sub- 
stantial part  of  the  plea  is,  that  plaintiff  owes  defendant  for 
goods  sold,  &c.  as  much  as  defendant  owed  him  upon  the 
90te :  and  if  plaintiff  had  taken  issue  on  this,  the  whole  debta 
on  both  sides  would  have  come  into  consideration.    As  it  is, 

X  Cook  T.  Dixon,  £.  8  G.  9.  B.  R.  y  Cook  ▼.  Dixon,  MSS. 

'  MSS.  and  shortly  stated  in  Bull.  M. 

F  179 


(97)  Where  the  defendant  owes  the  plaintiff  a  greater  sum  thaa 
19  due  from  the  plaintiff  to  him,  there  the  defendant,  in  order  to 
entitle  himself  to  deduct  his  debt,  must  prav  that  so  much  may  be 
dedicated  fjrom  the  plaintiff's  demaod.  Per  Cur«  in  Cook  ▼•  DixoOf 
B.  R.  £.  8  G.  2  MSS. 
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the  addition  of  16/.  10^.  is  superfluous,  and  the  plaintiff  by 
his  demurrer  having  confess^  the  substantial  part  of  the 
plea,  judgment  must  be  given  for  the  defendant;  which  was 
done  accordingly. 

In  an  action  on  a  promissory  note  for  30/.*  the  plaintiff 
took  a  verdict  for  the  whole  sura ;  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  11/.  to  which 
there  was  a  notice  to  set  off  the  note ;  and  the  court  held, 
notwithstanding  the  verdict,  that  the  note  might  be  set  off; 
for  if,  at  the  time  of  the  action  brought,  there  are  mutual 
demands,  they,  by  the  statute,  may  be  set  off,  and  justice  may 
be  done  by  entering  a  remittitur  on  the  first  record  as  to  so 
much. 

On  the  authority  of  the  preceding  case,  it  was  ruled  in 
Evans  v.  Prosser,  3  T.  R,  18(5,  that  a  replication  to  a  plea  of 
set-off,  stating,  that  the  defendant  had  brought  an  action 
against  the  plaintiff  for  the  same  sum  in  which  the  plaintiff 
had  paid  the  amount  of  the  demand  into  courts  was  bad  on 
general  demurrer. 

It  beinff  a  settled  rule  of  pleading%  that  matter  of  defence 
arising  after  action  brought,  cannot  properly  be  pleaded  in 
bar  of  the  action  generally,  a  plea  of  set-off,  in  which  it  is 
stated,  "  that  the  plaintiff,  before  and  at  the  time  of  the 
plea  pleaded^  was  indebted,"  will  be  bad  on  general  demur- 
rer, if  pleaded  to  the  action  generally.  Actio,  non,  goes  to  the 
commencement  of  the  suit,  and  not  to  the  time  of  plea  pleaded 
(98). 

As  to  the  cases  in  which  a  set-off  is  allowed  under  the  pre- 
ceding 3tatutes,  it  must  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be  set- 
off, must  be  mutual  and  due  in  the  same  right* 

Hence  a  joint  debt  cannot  be  set  against  a  separate  demand, 

s  Baskenril  ▼.  Brown,  Bull.  N.  P.  180.        cognized  by  EUeoborougb,  C.  J.  in 
and  9  Burr.  1939.  Le  Bret  y.  Papillon,  4  Easffe  R.  507. 

a  Erans  t.  Prosser,  sT.  R.  186.  re- 


(98)  If  the  debt  intended  to  be  set  off  accrued  before  action 
brought,  the  plea  of  set-off  should  statet  that  plaintiff  was  in-- 
debted  to  the  defendant  at  the  commencement  of  the  action.  If 
the  debt  intended  to  be  set  off  accrued  after  action  brought,  and 
before  plea  pleaded,  then  the  plea  of  set-off  should  be  pleaded  in 
the  form  in  which  pleas  after  the  last  continuance  are  generally 
pleaded,  yiz.  that  the  plaintiff  ought  not  further  to  have  or  miuntain 
his  action. 
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n6r  a  separate  debt  against  a  joint  demand ;  but  a  debt  due 
to  the  oefendant,  as  surviving  partner,  may  be  set  against  a 
demand  on  defendant  in  his  own  right  ^;  and  e  converso,  a 
debt  due  from  the  plaintiff,  as  surviving  partner,  may  be  set 
against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his 
own  right*. 

A  defend^uit,  sued  as  executor  or  administrator,  cannot  set 
off  a  d^bt  due  to  defendant  personally,  nor  can  a  person  who 
is  sued  for  his  own  debt  set  off  what  is  due  to  him  as  executor 
or  administrator. 

The  statute  2  G.  2.  c.  22.  s.  13.  says,  if  eithef  party  sues  or 
is  sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other. 

It  will  be  observed,  that  this  part  of  the  statute  is  confined 
to  cases  where  the  party  sues  or  is  sued  as  executor  or  admi- 
nistrator. Hence,  where  an  executor  sues  for  a  cause  of 
action  arising  after  the  death  of  the  testator,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  testator : 

A.  having  been  appointed  by  B.  his  attorney  to  receive  his 
rents  ^,  did,  dfter  his  death,  receive  rent  arrear  in  B.'s  life^ 
time ;  the  exiecutrix  of  B.  brought  an  aciion  against  A.  for 
the  money  in  her  mn  name^  not  naming  herself  executrix  ; 
the  defendant  gave  notice  to  set  off  a  debt  due  to  him  from 
the  testator,  which  was  not  allowed  at  the  trial,  because  the 
suit  not  being  as  executor,  the  case  is  not  withm  the  statute. 
The  court  of  C.  B.  on  a  case  made,  concurred  in  opinion  with 
the  judge  who  tried  the  cause. 

The  same  rule  holds  where  the  plaintiff  (iecl^res  as  exe- 
cuioTy  if  the  cause  of  action  arose  mer  the  death  of  the  tes- 
tator : 

In  assumpsit  by  the  plaintiff  as  executor",  for  goods  sold 
and  delivered  to  the  defendant  by  the  plaintiff,  as  executor, 
the  defendant  pleaded  a  set-off  for  a  debt  due  from  the  testa- 
tor to  the  (lefendant.  On  demurrer  the  court  held  the  plea 
bad ;  for  to  allow  a  set-off  in  this  case,  would  be  altering  the 
course  of  distribution  ^  (99)4 

b  Slipper  ▼.  Stidslone,  6  T.  R.  493.  c  Kiltington,  executor,  ▼.  Stevedsoti* 
c  French  v.  Andrade,  9T.  R.  583.  cited  by  Ertkine  from  Yatei*fl  MSS. 

tl  Sbipinau  ▼.  Tbomptoii,  Willes,  io3.        in  TefTKetmeyer  v.  Liimley. 

Md  Bull.  N.  P.  180.  f  Dliraford*)i  uote,  Willes,  964. 


(99)  So  if  the  cause  of  action  arises  partly  in  time  of  testator 
nnd  partly  in  time  of  executofi  although  the  plaiatiB'  declares  as 
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3.  A  debt  barred  by  the  statute  of  limitations  cannot  be 
set  off*.  If  such  debt  be  pleaded  in  bar  to  the  action,  the 
plaintiff  may  reply  the  statute  of  limitations  >  (100). 

3.  Where  either  of  the  debts  accrues  by  reason  of  a  pe- 
nalty, the  debt  intended  to  be  set  off'  must  be  pleaded  in 
bar,  and  the  defendant  in  his  plea  must  aver  what  is  really 
due^ 

In  all  other  cases  the  defendant  may  either  plead,  or  give  a 
notice  (101)  of  set-off*,  at  his  election  (102). 

1^  Remington  v.  Stereos,  Str.  1371.  h  Stat.  8  Geo.  s.  c.  94.  s.  5. 


executor,  yet  defendant  cannot  set  off^  a  debt  due  from  the  testator 
to  him : 

In  covenant  by  plaintiffs  as  executors*,  for  rent  arrear  in  the  life- 
time of  testator,  and  also  since  his  death,  the  defendant  at  the  trial 
before  Lord  Mansfield,  at  the  sittings  after  Easter  term»  25  Geo. 
3.  set  oif  a  debt  due  from  the  testator  to  him ;  and  the  plaintiffii 
were  nonsuited.  £rskine  moved  for  a  new  trial,  on  the  ground  that 
this  debt  could  not  be  set  off  in  this  case,  and  cited  Shipman  v. 
Thompson,  Bull.  N.  P.  ISO,  Kilvington,  executor,  v.  Stevenson, 
from  a  MS.  of  Yates,  J.,  and  Ridout  and  another,  assignees,  v, 
Brough,  Cowp.  133.  Lord  Mansfield,  C«  J.  said,  that  he  was 
satisfied  on  the  point  on  the  authority  of  Kilvington  v.  Stevenson, 
and  made  the  rule  absolute. 

(100)  If  such  debt  be  given  in  evidence  on  a  notice  of  set  off,  it 
tskay  be  objected  to  at  the  trial.     Bull.  N.  P.  1 80. 

(101)  The  same  certainty  is  required  in  this  notice  as  in  a  decla- 
ration. 

Indebitatus  assumpsit  for  goods  sold  f :  defendant  in  order  to  set 
*>ff  a  debt  due  from  the  plaintiff  to  him,  gave  the  following  notice- 
Take  notice  that  you  are  indebted  to  me  for  the  use  and  occupa- 
tion  of  a  house,  for  a  long  time  held  and  enjoyed,  and  now  lately 
elapsed  t 

Lord  Hardwicke,  C.  J.  These  kind  of  notices  should  be  almost 
as  certain  as  declarations.  The  legislature  intended  them  to  be  in 
the  nature  of  cross  actions,  and  they  should  be  expressed  wiih  such 
certainty  as  to  enable  plaintiff  to  make  a  proper  defence  to  them. 
Had  this  been  a  declaration  for  the  use  and  occupation  of  a  house, 
it  would  certainly  have  been  ill :  for  it  must  have  shewn  the  com* 
mencement  And  determination  of  the  occupation. 

» 
♦  Tcjrwetroeyer  «nd  anotiier,  cxecoton,  v.  Lnmley,  B.  R.  T.  55  G.  3.  reported 
ill  Duruford*s  note  to  Hutcbiosou  v^Sturgeo,  \Ville9,  264. 

t  Fowler  V.  Jones,  Middlesex  Sitting^!  after  H.  T.  S  Geo.  2.  coram  Hurd- 
wicke,  C.J.  MSS.  and  Bull.  N.  P,  179* 
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The  avenwent  of  what  is  really  due,  in  'cases  where  the 
debt  accrues  by  reason  of  a  penalty,  has  been  holden  to  be 
traversable*,  though  laid  under  a  videlicet*^. 

If  an  agreement  is  entered  into  for  the  performance  of  cove- 
nants, with  a  penalty,  and  the  covenants  are  broken,  the 
penalty  cannot  be  set  off: 

To  assumpsit  for  money  lent*,  the  defendant  pleaded  arti- 
cles of  agreement  with  mutual  covenants  in  a  penalty  for 
performance,  and  shewed  a  breach  whereby  the  penalty  be* 
came  due,  and  offered  to  set  off  the  same ;  on  demurrer,  the 
court  held  this  plea  not  within  the  statute  \  Lord  Mansfield^ 
C.  J.  observing,  that  it  was  contrary  to  the  intention  of  the 
acts,  that  the  penalty  should  be  admitted  to  be  set  off,  when 
perhaps  a  very  small  sum  was  due  for  such  damages  as  the 
defendant  had  actually  sustained* 

It  will  be  proper  to  femark  here,  that  a  set-off  reducing  the 
plaintiff's  demand  under  40^.  will  not  affect  the  jurisdiction 
of  the  superior  court,  so  as  to  entitle  the  defendant  to  enter  a 
suggestion  on  the  roll,  in  order  to  obtain  costs,  either  under 
Stat  3  Jac.  1.  c.  15.  s.  4.  "^  or  under  stat  23  G.  2.  c.  33.  s.  19." 
if  it  appear  that  a  sum  exceeding  405.  was  due  at  the  time  of 
action  brought  (103). 

i    Symmoitt  t.  Knox,  3  T.  R.  65.  m  Pitts  ▼.  Carpenter,  Str.  ligu  and  i 

k  Grimwood  r.  Barrit,  6  T.  R.  46b.  Wils.  19. 

I    Nedriffy.  Hos^an,  2  Bum  1034.  and  li  Gross  v.  Fishrr^s  Wilis.  49. 
BaU.  N.  P.  ISO. 


It  afterwards  appeared  that  the  debt  designed  to  be  set  off  was 
for  rent  reserved  on  lease  by  indenture,  which  not  bein^  mentioned 
in  the  notice,  the  chief  justice  said,  it  would  be  bad  on  that  ^count 
likewise^  for  had  this  been  mentioned,  the  plaintiff  mi{|^ht  possibly 
have  shewn  that  he  was  evicted,  or  some  other  matter,  to  avoid  the 
demand.  Verdict  pro  querente.  N^  The  preceding  case  was  de* 
cided  before  the  stat.  11  G.  2k  c.  19. 

(102)  In  country  causes  it  is  usual  to  plead  a  8et«off»  in  order  to 
•ave  the  trouble  and  expense  of  proving  the  service  of  notice.  Tidd's 
Pract.  584. 

(1113)  The  langtia^  of  the  two  statutes  ik  different.  By  the  ' 
•tatute  of  James,  if  it  appear  to  the  judge  that  the  debt  to  be  re- 
covered  does  not  amount  to  40«.  the  defendant  shall  have  costs* 
Sy  the  statute  of  George,  the  defendant  shall  recover  double  costs^ 
if  the  jury  f  upon  the  trial  of  the  cause ^  find  the  damagen  for  the 
plaintiff  under  40i.  unless  the  judge  certify  that,  1.  the  freehold, 
•r  2.  the  title  to  the  plaintiff's  laud,  or  3.  an  act  bf  bankruptcy 
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7.  Tender. 

7.  Tcwder.— To  an  action  of  assumpsit  the  defendant  may 
plead  non  assumpsit  as  to  part  of  the  plaintiff's  demandf, 
and  a  tender  betore  the  conmiencement  of  the  plaintiff*^ 
suit  as  to  the  rest;  but  the  defendant  will  not  be  permitted 
to  plead  non  assumpsit  to  the  whole  declaration,  and  a  ten- 
der as  to  part*,  because,  if  the  general  issue  should  be  found 
for  the  defendant,  it  would  then  appear  on  the  record,  that 
nothing  was  due,  although  the  defendant  by  his  plea  of  ten- 
der had  admitted  somethuig  to  be  due,  ' 

A  tender  may  be  pleaded  to  a  quantum  meruit^  although 
the  demand  is  uncertain*    Johnson  v.  Lancaster,  Str.  676. 

What  shall  be  a  good  Tewdcr.— In  order  to  sustain  a 
plea  of  tender,  it  is  not  necessary  in  all  cases  to  prove 
the  actual  production  of  money,  in  monies  numbered;  it 
will  be  sufficient  to  shew  that  the  defendant  was  in  a 
present  condition  to  substantiate  his  offer',  and  that  the 
plaintiff  dispensed  with  the  production  of  the  money  (104) ; 

o  Dowgall  r.  Bowmui,  C.  B.  M.  li.        Maclellan  ir.  Howard,  4  T.  R.  194. 
Geo.  3.  3  Wila.  U5.  and  9  Bl.  Rep.        S.  P. 
783.  Anon.  C.  B.  M.  40  Geo.  3.  MSS.    p  Tbomas  ▼.  Evaai,  lO  East,  lOi. 


principally  came  in  question.  It  does  not  appear  that  the  court  in 
Gross  V.  Fisher  adverted  to  this  difference.  N.  Under  the  Court 
of  Requests'  Act,  for  Southwark,  22  G.  2.  c.  47.  s.  6»  if  the  debt 
which  was  originally  above  4 Of.  be  reduced  below  40f.  by  part 
payment  before  action  brought,  the  defendant  will  be  permitted 
to  enter  a  suggestion.  Clark  v.  Askew,  8  East,  28.  So  under 
the  London  Court  of  Requests*  Act,  if  the  debt  be  reduced  by 
part  payment  below  5l.  before  action  brought,  the  defendant  will 
be  permitted  to  enter  a  suggestion.  Horn  v.  Hughes,  8  £ast» 
347. 

( L04)  Where  there  is  a  dispute  as  to  the  amount  of  the  demand, 
the  plaintiff,  by  objecting  to  the  quantum,  may  dispense  with  a 
tender  of* the  specific  sum;  there  should,  however,  be  an  offer  to 
pay  by  producing  the  money,  unless  the  plaintiff  dispenses  with 
the  tender  by  expressly  saying,  that  the  defendant  need  not  pro- 
duce  the  money  as  he  would  not  accept  it;  for,  though  the  plain* 
tiff  might  refuse  the  money  at  first,  yet,  if  he  saw  it  produced,  he 
might  be  induced  to  accept  it.  Per  Kenyon,  C.  J.  Middlesex  Sit- 
tings,  M.  T.  42  G.  3.  4  Esp.  N.  P.  C.  69.  "  I  take  it  to  be  clear 
biqroiid  a  doubt,  that  if  the  debtor  tenders  a  larger  sum  than  is 
duer  ttiMl  asks  change,  this  will  be  a  good  tender,  if  the  creditor 
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but  there  must  be  either  an  actual  oflFer  of  the  money 

E reduced,  or  the  production  of  it  must  be  dispensed  with 
y  the  express  declaration  or  equivalent  act  of  the  creditor. 
To  an  action  of  assumpsit^,  the  defendant  pleaded  a  tender 
of  10/.;  the  evidence  was,  that  the  defendant  having  been 
employed  as  attorney  for  the  plaintiff,  had  in  that  character 
received  for  his  use  10/,  in  pkrt  payment,  and  on  going  from 
home  for  a  time,  left  the  10/.  with  his  clerk  there.  Some 
time  after  the  plaintiff  called  and  demanded  16/.  8^.  llrf. 
which  he  said  he  supposed  Evans  had  received;  when  the 
clerk  told  him  that  Evans  was  gone  from  home,  and  had 
left  with  him  10/.  to  give  to  the  plaintiff  when  he  called. 
The  plaintiff  said  he  would  not  receive  the  lOl.  nor  any 
thing  less  than  his  whole  demand.  The  clerk  did  not  offer 
*the  10/.  The  court  were  of  opinion  the  evidence  was  in- 
sufficient; Lord  EUenborough,  C.  J.  observing^  "it  is  ex- 
pressly stated,  that  the  clerk  did  not  oifer  the  10/.  He  only 
talked  about  having  had  10/.  left  with  him  to  give  to  the 
plaintiff  when  he  called,  without  making  any  offer  of  it; 
which  is  not  a  tender  in  law.'* 

If  A.,  B.,  and  C,  hav6  a  joint  demand  on  D;,  and  C.  has 
a  separate  demand  on  D.',  and  D.  offer  A.  to  pay  him  both 
the  debts,  which  A*  refuses,  without  objecting  to  the  form 
of  the  tender  on  account  of  his  being  entitled  only  to  the 
joint  demand;  D.  may  plead  this  tender  in  bar  o^  an  action 
on  the  joint  demand;'  but  it  ought  to  be^  pleaded  as  a  tender 
to  A.,  B.,  and  C. 

A  tender  of  foreign  money,  made  current  by  royal  pro- 
clamation, is  equivalent  to  a  tender  of  lawful  money  of  Eng- 
land'; but  a  tender  of  bank-notes,  if  objected  to  at  the  time 
(105),  is  not  a  good  legal  tenderS  nor  has  stat  37  Geo.  3. 

q  T|ionM»T.  Etam,  ante,  p.  us.  as  Rep.  ii4.  b. 

r  DonglM  T.  Patrick,  3  T.  R.  683.         t  Grigby  ▼.  Oakes,  8  Boa.  and  Pul.596, 


4oe8  not  object  to  it  an  that  account^  but  only  demands  a  latter 
sum.  There  is  not  any  occasioa  to  produce  the  money,  if  the  cr&» 
ditor  refuses  to  receive  it  on  account  of  more  being  due.'*  Per 
Kenyon,  C.  J.  London  Sittiugs,  after  M.  T.  32  G.  3.  Peake's  N. 
P,  C.  88. 

(105)  "This  court  has  never  yet  determined  that  a  tender  in 
bank-notes  is  at  all  events  a  good  tender ;  but  if  they  have  been 
ofiered,  and  no  objection  has  been  made  cm  that  account f  this  court 
has  considered  it  to  be  a  good  tender."  Per  Buller,  J.  in  Wright 
▼.  Reed,  B.  R.  H.  30  Geo.  3.  3  T.  R.  564.  "  It  has  been  thought 
that  the  courts  went  a  great  way  in  holding  a  tender  in  bank-notes 
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c.  45.  (commonly  called  the  Bank  Act)  made  any  alteration  in 
the  law  in  this  respect  (106). 

Defendant,'  being  indebted  to  the  plaintiff  in  3L  lOs,  pro* 
duced  to  him  a  <£  5  bank  note,  and  desired  him  to  take  £3 10^ 
out  of  that     It  was  holden,  that  it  was  not  a  good  tender". 

An  offer  to  pay  a  sum  of  money  with  a  condition  that  it 
shall  be  accepted  as  the  whole  balance  due,,  when  a  larger 
sum  is  claimed,  does  not  amount  to  a  legal  tender  of  the  sum 
offered  to  be  paid ''. 

A  tender  of  money  to  an  agent  authorised  to  receive  pay- 
pienf^,  is  a  good  tender  to  the  creditor  himself.- 

At  what  Time  the  Tender  may  be  made. — The  tender  must 
be  made  before  the  commencement  of  the  suit.  The  line 
being  drawn  at  the  commencement  of  the  suit,  steps  taken 
by  the  plaintiff,  in  contemplation  only  of  an  action,  before 
tender  made,  will  not  deprive  the  defendant  of  the  benefit 
of  his  tender,  if  such  tender  was  made  before  the  actual 
commencement  of  plaintiff's  suit  Hence  it  is  not  any  an- 
swer to  a  plea  of  tender  before  the  exhibition  of  the  plain- 
tiff's bill*,,  that  the  plaintiff  had  before  such  tender  retained 
an  attorney,  and  instructed  him  to  sue  out  a  latitat  against 
the  defendant,  and  that  the  attorney  had  accordingly  applied 
for  such  writ,  before  the  tender,  which  writ  was  afterwards 
sued  out 

Of  the  Form  in  which  a  Tender  must  be  pleaded.'^Whcre 
the  money  is  due  and  payable  immediately  by  the  agreement*, 

u  Betterbee  t.  Davis,  3  Camp.  N.  P.  P.  C.  477.  see  also  Muffat  ▼.  Par- 

C.  70.  per  Le  Blanc,  J.  auiis,  5  Taunt.  307. 

X  EvaiiH  V.  Judkiiis,  4  Campb.  156.  z  Bri|r8:»  v.  Calverly,  9  T.  R.  629, 

y  Goodland  v.  Blewitt,  1   Camp.  N.  a  GHeav.  Hartis,  Ld.  Raym.  954. 


to  be  a  good  tender,  if  not  objected  to  at  the  time,"     Per  Chambre, 
J.  in  Grigby  v.  Oakes,  2  Bos.  and  Pul.  5>i6. 

* 

(106)  By  Stat  37  Geo.  3.  c.  45.  §  9.  affidavits  to  hold  to  bail, 
must  allege  that  no  offer  has  been  made  to  pay  the  sum  sworn  to  in 
notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  on  demand,   (fractional  parts  of  the  sum  of 
twenty  shillings  only  excepted.)     But  by  stat.  43  G.  3.  c.  18.  per- 
sons applying  to  be  discharged  upon  common  bail,  by  reason  of  any 
defect  in  the  allegation  required  by  the  preceding  statute,  must 
make  proof  by  affidavit,  that  the  whole  sum,  for  which  they  have 
been  holden  to  bail,  wasoffi^red  to  be  paid,  either  wholly  in  notes  of 
the  governor  and  company  of  the  Bank  of  England,  or  partly  hi 
such  notes,  and  partly  in  lawful  money  of  this  kingdom.     See 
stat«  6Q  Geo.  3.  c.  50. 
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the  party  pleading  a  tender  must  shew  that  he  was  "always 
ready,"  from  the  time  when  the  cause  of  action  accrued  (107). 
Hence  to  an  action  of  indebiiaius  assumpsit^ ^  where  defen- 
dant pleaded  that  before  the  action,  viz.  on  such  a  day,  he 
tendered  a  certain  sum  of  money,  and  that  he  was  always 
afterwards  ready,  and  then  was  ready:  on  demurrer,  the  plea 
was  holden  bad;  for  per  cur,  it  is  not  enough  that  he  was 
always  ready  since  the  tender;  the  money  was  due  before, 
and  the  neglect  of  payment  was  a  delay,  a  breach  of  contract,^ 
and  a  cause  of  action. 

So  where  to  an  action  by  the  indorsee  of  a  bill  of  ex- 
change*, the  defendant  pleaded,  that  after  the  expiration  of 
the  time  appointed  for  the  payment  of  the  bill  and  before 
action  brought,  he,  the  defendant,  tendered  the  tohole  money 
then  due  upon  the  bill  with  interest,  in  respect  of  the  da- 
mages sustained  by  the  non-performance  of  the  promise; 
and  that  he  always,  from  the  time  of  making  the  tender j  had 
been,  and  still  was,  ready  to  pay,  &c.  On  demurrer,  the 
plea  was  holden  bad;  Lord  Ellenborough,  C.  J.  observing, 
that  in  Giles  v.  Hartis**,  it  was  expressly  decided,  that  an 
averment  of  tout  temps  prist  was  necessary  in  a  plea  of  ten- 
der, and  that  it  was  one  of  those  land  marks  m  pleading 
which  ought  not  to  be  departed  from. 

A  plea  that  the  defendant  is  ready,  and  has  always  been 
ready,  with  a  profert  in  curia^^  but  not  averring  a  tender,  will 
be  badbn  general  demurrer. 

It  is  not  necessary  that  a  plea  of  tender  to  an  action  of 
indebitatus  assumpsit  r^iould  answer  a  special  request  laid  in 
the  declaration^  on  a  day  subsequent  to  the  day  on  which 
the  promise  is  laid;  because  such  request  is  surplusage,  and 
therefore  the  day,  on  which  it  is  made,  is  wholly  immaterial. 

At  what  Time  a  Tender  must  be  pleaded, — It  is  a  general 
rule,  that  a  tender  cannot  be  pleaded  after  any  kind  of 
imparlance^,  because  the  imparlance  is  contradictory  to  that 
part  of  the  defendant's  plea  in  which  he  alleges,  that  he  was 
always  ready.     A  tender  must  therefore  be  pleaded  before 

b  Sweatland  v.  Squire,  Salk.  623.  f  Giles  ▼.  Hart,  Salk.  62S.  and  Carth. 

c  Hame  v.  Peploe,  8  East,  lOs.  413. 

d  Ld.  Raym.  254.  and  rid.  Wood  v.  g  Giles  v.  Hart,  Salk.  629.  and  Carth, 

Ridge,  Fort.  376.  413. 
e  French  ▼.  Watsoo,  C.  B.  3  Wils.  74. 


(107)  But  where  the  agreement  is  to  pay  at  a  certain  time,  tender 
at  that  time,  and  **  always  ready,'*  is  a  good  plea.  Per  Holt^  C.  J« 
in  Giles  r.  Hart,  Salk.  622. 
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imparlance  of  the  same  term  with  the  declaration^,  unless 
the  declaration  be  delivered  or  filed  so  late  that  the  defendant 
is  not  obliged  to  plead  to  it  that  term;  and  then  it  may  be 
pleaded  of  course  within  the  first  four  days  inclusive  of  the 
next  term,  as  of  the  preceding  term. 

Under  particular  circumstances  the  court  will  give  the 
parties,  on  an  early  application^  leave  to  plead  a  tender 
after  an  imparlance,  as  where^  the  writ  was  returnable  in 
Easter  term,  and  the  declaration  not  delivered  until  the  day 
before  the  essoign  day  of  Trinity  term,  on  which  day  it  was 
sent  by  the  post  to  Shrefw'^sbury,  where  the  defendant  lived, 
so  that  the  agent  could  not  procure  instructions  to  plead  a 
tender  within  the  first  four  days  of  Trinity  term. 

Where  the  declaration  is  entitled  of  the  term  generally', 
and  the  defendant  pleads  a  tender,  upon  which  he  would 
give  in  evidence  a  tender  made  between  the  first  day  of  th« 
term  to  which  the  bill  relates,  and  the  day  of  suing  out  the 
writ,  he  may  apply  to  the  court  to  oblige  the  plaintiff  to 
entitle  his  declaration  properly  (lOS);  but  this  application 
inust  be  supported  by  an  affidavit  of  a  tender  made  on  such 
a  day*. 

Aftjgr  a  ple^i  of  tender  there  cannot  be  a  nonsuit". 

Of  the  Replication.', — ^To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that,  "after  the 
making  of  the  tender  meptipned  in  the  plea,  and  before  the 
commencement  of  the  action,  the  plaintiff  demanded  the 
said  sum  (the  sum  tendered),  but  that  the  defendant  re- 
fused to  pay  the  same,"  &c. 

Issue  being  joined  on  the  fact  of  this  demand,  it  will  be 
incumbent  on  the  plaintiff*  to  prove  that  he  demanded  the 
precise  sum  before  tendered,    rrpof  of  a  deniand  of  a  larger** 

h  TMd^g  Rrac.  394.  n  Per  Heath,J.iiiGQtterid^eT.Sinith, 

1  Browne  v.  Magan,  Barnes^  357.  Pit-  9  Bl.  377.  and  so  ruled  by  the  same 

field  y.  Mpfey,  Barnes,  d63>  judge  in  Harding  ▼.  Spicer,  Surrey 

k  Bayley  ▼.  Honldalou,  Barnes,  351.  Utni  Ass.  ]808.  1  Camp.  N.  P.  C. 

1  Smith  ▼.  Key,  Str.  638.  Winter  v.  327.    Sed  que. 

Moreu,  E.  5  G.  s.  B.  R.  MSS.  S.  P:  o  Spybey  v.  Hide,  1  Camp.  N.  P.  C. 

BO  Southouse  t.  Allen,  T.  9  and  9  G.  2.  i8l.  Ld.  EUenborough,  C.  J. 

B.  R.  MSS* 


(108)  And  it  seems,  that  if  the  defendant  omits  to  do  this,  he  will 
nqt  be  permitted  to  give  the  tender  in  evidence,  although  he  can 
prove  the  writ  sued  out  on  a  day  subsequent  to  the  tender.  Rolfe 
▼.  Nordin,  B.  R.  Middlesex  Sittings  after  BJ*  T,  48  G.  3.— Coram 
I^e  BUnc,  J.  4  Esp,  N.  P.  C.  12. 
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sum  than  that  which  was  originally  tendered  will  not  sup* 
port  the  issue. 

The  demand  oueht  to  be  made  by  some  person  autho- 
rized to  give  the  debtor  a  discharge.  Hence  in  a  case  where 
the  demand  had  been  made  by  the  clerk  to  the  plaintiff's 
attorney ',  who  had  never  seen  the  defendant  before  going 
upon  this  errand,  Lord  Ellenborough  held  the  demand  in- 
sufficient; admitting,  however,  that  a  demand  by  the  attor<« 
ney  himself  might  have  done. 

If  to  a  plea  of  tender  the  plaintiff  reply  a  latitat^  (109),  and 
that  the  tender  was  not  made  before  the  suing  out  the  la- 
titat, the  defendant  may  rejoin,  that  plaintiff  had  not  any 
cause  of  action  at  the  time  of  suing  it  out;  because  the 
plaintiff  by  the  replication  makes  the  latitat  the  commence- 
ment of  the  suit;  therefore  it  may  be  considered  in  the  na- 
ture of  an  original  writ,  and  defendant  ought  to  have  the 
same  advantage  of  it  as  the  plaintif}*. 

The  same  observation  which  was  made  at  the  conclusion 
of  the  cases  relating  to  the  plea  of  set-off  applies  here,  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant, 
the  balance  proved  on  the  non  assumpsit  is  under  40^. ;  yet, 
if  that,  addea  to  the  sum  tendered,  exceed  40s.  the  iurisdic- 
tion  of  thfe  superior  court  will  not  be  affected ',  and  the  de- 
fendant  will  not  be  pennitted  to  enter  a  suggestion  on  the 
roll  in  order  to  obtain  his  costs'. 

■ 

p  Goles  ▼.  Bell,  Sittiogs  after  M.  T.  4g    r  Heaward  v.  Hopkint,  Doug.  44. 

Geo.  3.  1  Camp.  N.  P.  C.  478.  n.  s  Muldx.  Court  of  Conscience,  itat. 

^  Wood  V.  Newton,  B.  R.  I  Wils.  141.        S3  G.  \i.  c.  33.  s.  19.  (uo). 


(109)  DenisoD,  J.  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  when  the  process  issued.  <  This 
was  upon  a  supposition  that  the  latitat  was  only  process.  1  Wils. 
148.  Indeed  when  the  suing  out  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  avoid  a  tender*  or  given  in  evidence  to 
support  a  peoal  action,  it  is  considered  but  as  process,  and  not  as 
the  commencement  of  the  suit.     Foster  v.  Bonner,  Cowp.  454* 

(110)  But  s^  the  words  of  the  statute,  by  which  it  is  enacted, 
*'that  if  any  action  of  debt  or  assumpsit  shall  be  commenced  in 
any  of  the  king's  courts  at  Westminster,  and  the  defendant  shall 
live  or  reside  in  Middlesex,  and  the  jury  upon  the  trial  of  tuck  cause 
shall  find  the  damages  for  the  plaintiff  under  40f.  unless  the  judee 
shall  m  open  court  certify  on  the  back  of  rhe  record,  that,  1.  toe 
freehold  or  title  to  the  pfaintiff**s  land,  or,  9.  an  act  of  bankruptcy 
principally  came  in  question,  &c.  tht  defendant  shall  recoter  double 
costa/^    See  also  Clark  v.  Askew,  8  East,  28. 


(     154     ) 


CHAP.   V. 


.  ATTORNEY. 

• 

Of  Actions  brought  hy  Altornies  and  Solicitors  for  the 
Recovery  of  their  Fees.  Of  the  Statutes  3  Jac.  1.  c.  7. 
§.1.  2  G.  2.  c.  23.  §  23.  relating  to  the  Delivery  of 
Bills  by  Attornies^  and  12  6r.  2.  c.  13.  §  6.  Liabi- 
lity  of  Attomies  for  Negligence  and  Unskilfulness. 

AtTORNIES  and  solicitors  may  maintain  an  action  of 
debt*,  or  of  indebitatus  assumpsit  for  the  recovery  of  their 
fees.  The  latter  form  of  action  is  that  which  is  most  usually 
adopted. 

If  a  solicitor  or  agent  for  a  third  person  retain  an  attor- 
ney, and  promise  him  his  fees,  indebitatus  assumpsit  will  lie 
against  such  solicitor  or  agents  But  it  seems  doubtful, 
whether  in  this  case  an  action  of  debt  would  lie*^. 

An  attorney  may  maintain  an  assumpsit  for  soliciting  a 
cause  in  other  courts,  as  well  as  in  the  court  where  he  is 
attorney  "*. 

An  attorney  may  sue  by  attachment"  of  privilege,  though 
his  certificate  has  expired,  and  not  been  renewed,  if  it  be 
within  a  year  from  the  expiration  of  his  certificate,  and 
though  he  has  been  in  prison  for  above  a  year  before  the  su- 
ing out  of  the  writ^. 

A  solicitor  of  the  equity  side  of  the  Court  of  Exchequer 
is  not  entitled  to  practise  in  the  Court  of  Chancery;  nor,  if 
he  does,  can  he  maintain  an  action  for  the  amount  of  his 
bill.     And  semble^  that  a  solicitor  of  the  Court  of  Chancery 

a  Adm.   in  Bradford  t.  Woodbouse,  c  Aff.  Bradford  ▼.  Woodhoiwe,  Cro. 

Cro.  Jac.  580.  Jac.  5S0.  Meg.  Sands  ▼.  Treviliao^ 

b  Ambrose  and  Roe,  Skin.  217)  31 S.        Cro.  Car.  194. 

Adm.  iu  Sands  y.  TreviUan,  Cro.  d  Thursby  v.  Warren,  Cro.  Car.  159. 

Car.  194.  e  Prior  t.  Moore,  s  M.  &  S.  60s. 


ATTORNEY,  155 

I 

cannot,  by  consent  in  writing,  authorise  a  HOlicitor  of  the 
Court  of  Exchequer  to  practise  there  in  his  name'. 

To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as 
an  attorney*,  the  defend;int  may  plead  the  statute  of  limita- 
tions, viz.  that  he-did  not  promise  or  undertake  within  six 
years  next  before  action  brought 

By  Stat  3  Jac,  1.  c,  7.  s.  1.  "  No  attorney,  solicitor, 
"  or  servant  to  any,  shall  be  allowed  from  his  client 
"  or  master,  for  any  fee  given  to  any  serjeant  or  coun- 
"  sellor,  or  for  any  sums  of  money  p;iven  for  copies  to 
"  any  officers  in  any  court  of  record  at  Westminster,  unless 
"  he  have  a  ticket  subscribed  with  their  hands  and  names, 
"  testifying  how  much  hath  been  received  or  paid,  and  at 
"  what  time;  and  all  attomies  and  solicitors  shall  give 
"  a  true  bill  to  their  masters  (1),  clients,  or  their  assigns, 
**  of  all  other  charges  concerning  the  suits  which  they  have 
"  for  them,  subscribed  with  their  hands  and  names,  before 
"  they  shall  charge  their  clients  with  such  fees  or  chaises." 

To  an  action  brought  by  an  attorney  to  recover  fees  for 
the  prosecution  of  an  habeas  corpus^ ^  to  remove  a  plaint 
levied  against  defendant  in  an  inferior  court,  and  for  defend- 
ing hinT  in  that  suit  after  it  was  removed  into  the  King's 
Bench,  the  defendant  pleaded  this  statute;  on  demurrer 
judgment  was  given  for  the  plaintiff;  because  this  statute 
does  not  extend  to  matters  transacted  in  inferior  courts,  but 
to  suits  in  the  courts  of  Westminster  Hall  only. 

In  an  action  brought  by  an  attorney  against  an  executor 
for  fees*,  and  sums  of  money  expended  by  the  plaintiff  in 
several  suits  for  the  testator  of  the  defendant,  the  defendant 
pleaded  this  statute,  and  that  the  plaintiff  had  not  given  to 
the  testator,  nor  to  the  defendant,  before  the  writ  brought  (2), 

f  Vincent  ▼.  Holt,  4  Taunt  459.  h  Brick  wood  r.  Fanaliaw,  Cartli.  147. 

g  OliTer  Y.  TbomaH,  Ld.  Raym.  2.  i  Brooks  ▼.  Hag^ue,  T.  Raym.  345. 

(1)  Indebitatus  assumpsit  for  agents*  fees.  It  was  objected  on 
the  part  of  the  defendant  that  plaintiff  ought  to  prove  a  bill  deli- 
vered. For  the  plaintiff  it  was  insisted,  that  aj^cnts  were  not  within 
this  statute;  that,  at  the  time  when  it  was  made,  agents  were  un- 
known ;  that  the  attomies  then  came  to  London  to  solicit  their 
causes  in  person.  Lee,  C.  J.  was  of  opinion,  that  the  case  was  not 
within  the  statute,  but  offered  to  save  the  point.  Verdict  for  plain- 
tiff,  Jones  one,  &c.  v.  Price,  B.  R.  May,  1 9,  1748.  See  aW 
Bridges  one,  &c.  v.  Francis,  Peake's  N.  P.  C.  I,  2.  where  Kenyon, 
C.  J.  expressed  the  same  opinion. 

(2)  This  allegation  seems  essential,  for  in  Clark  v.  Godfrey, 
Straoge,  6*33.  it  was  settled,  by  the  Court  of  Common  Pleas,  on 
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any  bill  of  charges  according  to  the  statute:  on  demurrer,  it 
was  adjudged  a  good  plea. 

In  Milner  v.  Crowdall,  1  Show.  338.  where  the  same'  plea 
wad  pleaded,  on  demurrer,  because  defendant  had  not 
averred  his  plea,  the  objection  was  overruled,  the  plea  being 
in  the  negative  (3). 

By  Stat  2  Geo.  2.  c.  23.  s.  23.  (made  perpetual  by 
Stat  30  Geo.  2.  c.  19..  s.  75.)  for  the  better  regulation  of 
attomies  and  solicitors,  it  is  enacted,  that  "no  attorney 
**  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Ex- 
chequer, &c.  nor  any  solicitor  in  Chancery,  &c.  shall 
commence  or  maintain  any  action  or  suit  for  the  re- 
covery of  any  feeSy  charges^  or  disbursements  (4),  at  law 
or  in  equity y  until  the  expiration  of  one  month  (5)  or  more, 
after  such  attorney  or  solicitor  respectively  shall  have  de- 
livered unto  the  party  to  be  charged  therewith,  or  left 
for  him,  at  his  dwelling-house  (6),  or  last  place  of  abode, 
'*  a  bill  of  such  fees,  charges,  and  disbursements,  written 
in  a  ccmmon  legible  hand,  and  in  the  English  tongue,  ex- 
^cept  law  terms  and  names  of  writs,  and  in  words  at  length 
(7)»  except  times  and  sums,  which  bill  shall  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor ;  and 
upon  application  of  the  party  chargeable  by  such  bill,  or 
of  any  other  person  in  that  behalf  authonsed,  unto  the 
"  Lord  Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any 
*'  of  the  courts  aforesaid,  or  unto  a  judge  or  baron  of  any 
**  of  the  said  courts,  respectively,  in  which  the  business 
**  contained    in  such  bill,  or  the  greatest  part  thereof  in 
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great  consultation,  that  the  bill  must  be  delivered  before  actum 
brought f  in  order  that  the  client  may  have  an  opportunity  of  look- 
ing it  over,  before  he  incurs  further  expense, 

(3)  In  this  case  it  was  said  by  the  court,  that  this  statute  might 
be  given  in  evidence  under  the  general  issue. 

(4)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post.  Hill  v.  Humphreys,  p.  158.  and  2  Bos.  and  Pul.  345.  See 
also  Buller's  N.  P.  145*  Monev  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  a  disbursement  within  this  statute* 
Crowder,  Lavie,  and  Co.  v.  Shee,  I  Camp.  N.  P.  C.  437. 

(5)  The  tenn  *<  month**  here  means  a  lunar  month.  Hurd  v. 
Leach,  5  Esp.  N.  P.  C.  163.  Ellenborough,  C.  J* 

(6)  Leaving  at  the  counting-house  is  not  sufficient.  2  Bos.  and 
Pul.  343. 

(7)  By  statute  19  G.  2.  c.  13.  §  5.  every  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements, 
with  such  abbreviations  as  are  now  commonly  used  in  the  English 
language. 
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^  amount  or  value  shall  have  been  transacted,  they.may  refer 
*'  the  billy  &c.  to  be  taxed  (although  no  action  be  depending 
^  in  such  court  touching  the  same)/* 

The  foregoing  provisions,  being  beneficial  to  the  subject, 
have  received  a  liberal  construction^ ;  hence,  where  part  of 
the  charges  of  an  attorney's  bill  was  for  drawing  an  affidavit, 
and  for  attendance  on  the  party  at  the  swearing,  it  was  hol- 
den,  that  they  were  charges  for  proceedings  in  court,  because 
the  oath  must  either  be  administered  by  the  court,  or  by 
some  authority  delegated  by  the  court ;  and  that  an  action 
could  not  be  maintained  for  the  recovery  of  such  charges,  be* 
cause  a  bill  had  not  been  delivered  a  month  before  the  action 
was  brought.  So  where  an  action  was  brought  for  the 
amount  of  a  bill  for  business  done  at  the  quarter  sessions  ^^ 
upon  a  prosecution  for  an  assault,  it  was  holden,  that  the 
action  could  not  be  maintained,  because  there  was  not  any 
signature  to  the  bill  which  had  been  delivered  (8). 

The  bill  must  be  left  with  the  party  chaiged  '^y  for  in  a  case 
where  the  plaintiff  had  delivered  his  bill  to  the  defendant  in 
due  time,  who  acknowledged  the  debt,  and  said  that  he  would 
pay  it,  but  that  he  did  not  know  what  to  do  with  the  bill, 
upon  which  the  plaintiff  took  it  back  again,  it  was  holden, 
that  the  bill  ou^ht  to  have  been  left  with  the  defendant ;  for 
the  intention  ot  the  statute  was,  that  the  client  should  have 
due  time  to  examine  tlie  charges  made  by  the  attorney,  and 
take  advice  upon  them,  if  necessary. 

In  like  manner  it  has  been  holden  <*,  that  although  an  attor- 

» 

k  Winter  one,  &c.  r.  Payne,  6  T.  R.    n  Brookty.  Maton,  i  H.  Bl.  990. 

645*  n  Crowder  ▼.  Shee,  )  Camp.  N.  P.  C. 

I  Clarke  ▼.  Donoran,  5  T.  R.  694.  437- 


(S)  BuUer,  J.  had  ruled  otherwise  in  Stephenson  v.  Taylor  and 
another,  York  Summer  Assizes,  1786,  on  the  gro^ind  that  the  sta- 
tute was  confined  to  business  done  in  a  court  of  record,  wherein  at- 
tomies  are  admissible  and  swora.  See  the  first  section  of  the  sta- 
tute 2  G.  2.  c.  23.  and  quaere  to  what  courts  does  the  word  afore- 
said in  §  23.  refer  ? 

An  attorney*s  .bill  may  be  referred  to  be  taxed,  though  all  the 
business  charged  was  done  at  the  quarter  sessions.  Ex  parte 
Williams,  4  T.  R.  496.  So  a  dedimus  potesiatem  charged  m  an 
attorney's  bill,  is  a  sufficient  item  to  enable  the  court,  to  refer  the 
bill  for  taxation,  though  with  this  exception  it  be  entirely  for  con- 
veyancing: Ex  parte  Prickett,  1  Bos.  and  Pul.  N.  R.  266.  So  a 
charge  for  preparing  a  warrant  of  attorney  renders  the  bill  liable  to 
be  taxed.     Sandom  v.  Bourn,  4  Campb.  68. 
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ney  shews  his  client  a  copy  of  his  bill,  explaining  the  differetit 
charges  to  him,  in  the  reasonableness  of  which  the  client  ac- 
quiesces, the  attorney  is  notwithstanding  bound  to  leave  a  copy 
of  the  bill  with  him. 

Where  several  are  jointly  liable  to  ai^  attorney  for  busi- 
ness done®,  the  delivery  of  a  copy  of  a  bill  to  one  of  them 
from  whom  the  attorney  has  received  his  instructions',  ig 
sufficient. 

J 

The  bill  having  been  delivered  a  month  before  the  com- 
mencement of  the  action  ^,  and  the  party  charge4  not  having 
made  any  application  to  have  the  bill  taxed  during  that  inter- 
val, he  will  not  be  permitted  to  question  the  reasonableness  of 
the  items  before  a  jury  (9). 

In  an  action  to  recover  the  amount  of  a  bill  for  business 
done  by  plaintiff  as  attorney  to  defendant',  it  appeared,  that 
the  bill,  among  other  taxable  items,  contained  two  items, 
which  could  not  be  considered  as  "  fees,  charges,  or  disburse- 
ments, at  law  or  in  equity,"  viz.  one  item  for  costs  paid  upon 
a  discontinuance,  and  another  for  preparing  a  case  and  laying 
it  before  a  special  pleader.  It  was  admitted,  that  a  bill  had 
been  delivered,  but  insisted  that  it  had  not  been  delivered 
.according  to  the  directions  of  the  act*,  and  it  was  contended, 
that  the  two  items  not  being  taxable,  plaintiff  was  entitled 
to  recover  upon  them  without  the  previous  delivery  of  a 
bill,  for  the  imperfect  delivery  was  tantamount  to  no  delivery* 
Eldon,  C.  J.  said,  "  That  the  rule  which  had  been  adopted 
concerning  charges  for  conveyancing,  either  did  not  stand 
on  any  principle,  or  it  decided  this  case ;  that  the  expenses 
of  conveyancing,  as  such,  were  not  taxable,  they  were  not  to 
be  considered  as  "  fees,  charges,  or  disbursements,  at  law  or 
in -equity;"  but  if  one  single  item,  which  might  be  so  con- 
sidered, tliough  to  the  amount  of  3^.  4c/.  only,  was  to  be 
found  in  the  bill,  the  plaintiff  could  not  recover  for  the  con- 
veyancing without  the  delivery  of  such  bill ;  for  in  such  case 
the  charges  for  conveyancing  fell  within  the  rule  of  the  sta- 
tute, and  on  these  principles,  namely,  that  what  was  paid 

o  Per  Ellenboroiigh,  C.J.  1  Camp.  N.  r  Hill  v.  Humphreys,  2  Boa.  &  Pal. 

P.  C.  439.  343. 

p  Finchettv.  llow,  s  Camp.  N.  P.  C.  s  It  bad  been  delivered  at  thedefen- 

'   377.  danl's  counting'housc  instead  of  faii 

q  Williams    t.     Frith,     Doug.    197.  dweUiog-hoase,  as  the  act  directa. 

Hooper  V.  Till,  Doug.  igs.S.  P. 

^,  * ■  r 

(9)  But  the  bill  may  be  taxed  after  action  brought,  and  at  any 
time  before  the  verdict  of  judgment,  unless  the  money  has  been 
paid.    .JSbttw  V.  Fickeviiig,  B.  U-  M.  30  G.  3.  Doug.  lys.  in  n. 
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for  conveyancing  was  paid  in  the  character  and  in  the 
exercise  of  the  duties  of  an  attorney,  and  that  the  statute 
attached  upon  the  whole  demand,  which  he  had  in  that 
character.  If  that  were  so,  he  did  not  see  how  the  charges 
for  conveyancing  were  to  be  distinguished  from  the  two  items 
in  this  case."  The  other  judges  concurred  with  the  C.  Jus- 
tice, and  it  was  holden^  that  the  plaintiff  could  not  recover  for 
any  part  (10). 

The  statute  2  Geo.  2.  c.  23.  §  23.  only  requires  the  de- 
livery of  a  bill,  for  the  purpose  of  bringing  an  action ;  and 
therefore,  though  an  attorney  cannot  bring  an  action  on  his 
bill*,  till  it  has  been  delivered  a  month,  that  step  is  not 
necessary  to  be  taken  in  order  to  enable  him  to  set  it  off..  But 
IB  this  case  he  must  not  produce  it  at  the  trial  by  surprise ; 
he  ought  to  deliver  it  time  enough  to  have  it  taxed  before  trial. 

Delivery  of  the  bill  is  conclusive  evidence"  ag-ainst  an  in- 
crease of  charge  in  a  subsequent  bill  on  any  of  the  items  con- 
tained in  it;  and  strong  presumptive  evidence  against  any 
additional  items. 

A  copy  of  an  attorney's  bill*  (the  original  having  been 
delivered  to  the  defendant)  will  be  received  in  evidence,  with- 
out proof  of  notice  to  produce  the  original. 

By  Stat  12  G.  2.  c.  13.  §  6.  "  the  provisions  contained  in 
•*  Stat  2  G.  2.  c.  23.  §  23.  shall  not  extend  to  any  bill  of  fees, 
charges,  and  disbursements,  due  from  any  attorney  oc  soli- 
citor, to  any  other  attorney  or  solicitor,  or  clerk  in  court, 


t  Martin  v.  Winder,  B.  U.  E.  23  G.  3.    u  I-overidgc  v.  Botbam,  i  Bos.  &  Pul. 

I>ong-  193.  D'  *9. 

X  Anderson ▼.  May,  2  Boff.  &  Put.  23/. 


(in)  It  may  be  observed,  that  in  this  case  a  bill  had  been  deli- 
vered, but  not  at  the  place  where  the  statute  directed ;  but  in  u 
case  where  a  bill  had  not  been  delivered,  Kenyon,  C  J.  allowed  the 
plaintiff  to  ^\we  evidence  of  coavevancing  business,  although  he  was 
precluded  from  recovering  upon  the  rest  of  the  demand,  ou  account 
of  havinj^  omitted  to  deliver  a  bill.  Miller  v.  Towers,  Peake,  I\. 
P.  C.  102.  "  As  no  bill  had  been  delivered,  Lord  Kenyon  fflt 
Bimself  at  liberty  to  consider  the  demand  for  conveyancing,  in  the 
nature  of  a  demand  made  in  an  action  for  conveyancing  only.'* 
Per  Lord  Eldon^  C.  J.  in  2  Bos.  aiid  Pul.  345.  The  same  doc* 
triiie  was  laid  down  in  Mowbray,  Gent,  one,  &c.  v.  Fleming,  ]  I 
East,  285.  where  no  bill  having  been  delivered,  the  plaintitf  was 
permitted  to  recover  for  such  items  as  were  not  taxable ;  although 
a  bill  of  particulars  had  been  delivered  under  a  judge's  order,  and 
Mich  bill  contsuned  other  taxable  items. 
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''  but  every  such  attorney,  &c.  may  use  such  remedies  for  Hit 
"  recovery  of  his  fees,  &c.  a^inst  such  other  attorney  of 
"  solicitor,  as  he  might  have  done  before  tlie  making  ot  the 
"  said  act" 

It  has  been  decided,  that  the  object  and  spirit  of  thi» 
clause  is,  that  the  restrictions  of  2  G.  2.  c.  23.  should  not  be 
apphed  where  both  parties  were  attomies,  when  the  action 
was  brought,  for  in  such  case  the  defendant  must  be  taken 
to  be  fully  competent  to  understand  the  nature  of  the 
charges  in  the  bill,  and  to  resist  theip  if  exorbitant  or  im« 
proper.  Hence  an  s\|Ction  may  be  maintained  by  one  attor^ 
ney  against  another^,  for  business  done  by  the  plaintiff  for 
the  defendant  before  he  became  an  attorney,  without  leaving 
a  bill  signed  according  to  the  directions  of  stat  2  6.  2.  c.  23 
(11). 

It  is  clearly  established  as  a  rule  of  practice,  that  negligence 
cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's 
bill* ;  for  the  plaintiff  does  not  come  prepared  to  prove  any 
thing  more  than  tlie  business  done,  and  is  not  in  a  situation  to 
meet  a  charge  of  negligence  (12). 

y  Ford,  one,  <cc.  t.  MaxweU,  ooe,  kc.    z  Templer  ▼.  M'Lachlao,  9  B.  &  P.  N. 
SH.BI.  539.  R.  136. 


(11)  In  Nekon  v.  Garforth,  1  Esp.  N.  P.  C.  «21,  Lord  Kcnyon, 
C.  J.  ruled,  that  where  an  action  is  brought  by  one  attorney,  for 
business  done  as'  an  ag^nt  to  another  attorney,  the  plaintiff  is  not 
obliged  to  deliver  a  mil  signed.  See  also  Bridges  one,  &c.  v. 
Francis,  Peake's  N.  P.  C.  1 ,  2.  S.  P.  admitted.  But  the  bill  of 
an  agent  to  an  attorney  in  the  country,  may  be  taxed  by  the  master. 
Dixon  V.  Plant,  Doug.  \Q9.  n.  [1.]  200  n.  Ex  parte  Bearcroft, 
C.  B.  E.  7  Geo.  3.  Doug.  200.  n. 

(1^)  "  I  do  not  go  the  length  of  saying  that  in  no  case  can  negli- 
gence in  the  party  suing  be  used  as  a  defence  to  the  action,  thouffh 
I  think  it  can  only  be  used,  where  the  negligence  has  been  suchi 
that  the  party-  for  whom  the  business  was  done  has  thereby 
lost  all  possibility  of  benefit  from  such  business."  Per  Sir  J. 
Mansiield,  S.  C.  The  same  doctrine  was  laid  down  by  Lord  £1-* 
ienborou^h,  in  Farnsworth  v.  Gerrard,  M.  T.  48  G.  3.  B.  R.  1 
Gamp.  N.  P.  C.  38.  "  The  late  Mr.  Justice  Buller  thought  (and  T, 
in  deference  to  so  great  an  authority,  have  at  times  ruled  the  same 
way,)  that  in  cases  of  this  kind,  a  cross  acdon  for  the  negligence 
was  necessary  ;  but  that  if  the  work  be  done«  the  plaintiff  mu8t  re^ 
cover  for  it.  I  have  since  had  a  conference  with  the  judges  on  the 
cubject ;  and  I  now  consider  this  as  the  correct  role,  *  that  if  there 

*  See  Deoew  ▼.  Davrrell,  3  Camp.  N.  P«  C.  45 1. 
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An  attorney  is  not  liable  tcJ  be  aSessed  in  the  poor  rates  in 
tespect  of  the  profits  of  his  profession  '. 

Assumpsit  on  an  attorney's  bill  *. — ^To  prove  that  a  copy 
bf  the  bill  had  been  delivered  pursuant  to  the  statute,  the 
l^laintiffB  clerk  was  called,  who  swore  that  he  had  delivered 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
iccount  of  the  business  done.  He  was  then  proceeding  to 
fetate  the  items  of  this  bill  from  the  plaintiff's  books,  when 
the  defi^ndant's  counsel  objected  that  no  notice  had  been 
given  to  product  it  It  was  insisted  that  this  was  unneces- 
sary, and  Jory  V.  Orchard,  2  Bos.  &  Pul.  39.  and  Anderson 
V.  May,  2  Bos.  &  Pul.  237.  were  cited ;  but,  per  Lord  Ellen* 

a  R.  T.  Startifant,  7  T.  R.  60.  b  I^kilipson,  Gent.  on6,  &c.  v.  Chas£, 

8Cam|>.  N.  P.  C.  liO. 


bui  been  no  beneficial  novice,  there  shall  be  no  pay ;  but  if  some  bene- 
fit has  been  derived,  though  not  to  the  extent  expected,  this  shall  go  ttt 
the  amount  of  the  plaintiff's  demand,  leaving  the  defendant  to  hib  ac^ 
tion  for  n^ligence.  The  claim  shall  be  co-extensive  with  the  benefit;" 
There  is  a  distinction  j  however^  in  this  respect  between  a  contract 
and  a  security  ;  for  in  an  action  on  ,a  bill  of  exchan^,  ^  partial 
failure  of  consideration  is  no  defence ;  as  where  a  bill  had  been 
accepted  for  the  price  of  some  hams,  which  turned  out  so  bad  that 
they  were  almost  unmarketable ;  this  was  holden  to  be  no  defence, 
but  the  defendant  must  seek  his  remedy  by  a  cross  action.  Morgan 
V.  Richards6n,  I  Camp.  N.  p.  C.  40.  n;  recognised  by  Ld.  Ellen- 
borough,  C  J.  in  Tye  v.  Gwynne,  2  Camp.  N.  P.  C;  346.  In 
Morgan  v.  Richardson,  money  had  heen  paid  into  court,  but  Ld. 
Elienborough  saidj  that  that  circumstance  formed  no  ingredient  in 
the  opinion  he  then  expressed.— A.  and  B.  entered  into  an  agree* 
ment  for  the  sale  of  the  lease  of  a  house ;  B.  was  let  into  possession 
and  accepted  a  bill  for  the  purchase  money ;  in  an  action  brought 
by  A.  against  B.  for  non-payment  of  the  bill,  it  was  holden,  that  B* 
touid  not  defend  the  action  by  proving  that  A.  had  refused  to  exe- 
cute an  assignment  of  the  lease — ^but  that  B.  must  bring  a  cross 
action,  br  go  into  equity  for  a  specific  performance.  Moggridge  v. 
Jones,  3  Camp.  N;  P.  C.  38*  See  further  on  this  subject  the  case 
bf  Fisher  v«  SiUnuda  and  another,  1  Camp.  N.  P.  C.  190.  where 
Ld.  Elienborough  expressed  an  opinion,  that  where  an  action  has 
been  brought  for  the  value  of  goods  furnished  at  a  stipulated  price, 
and  the  purchaser  does  not,  either  in  bar  of  the  action,  or  to  reduce 
the  damages,  object  to  the  quality  of  the  goods,  but  allows  the  sel- 
ler to  recover  a  verdict  for  the  fiill  price  agreed  upon,  he  cannot 
afterwards  maintain  a  cross  action,  on  the  ground  of  the  goods 
being  of  a  bad  quality,  and  unfit  for  the  purpose  for  which  they 
Were  ordered. 

M 
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borough,  C.  J.  **  If  there  are  two  contemporary  writings,  the 
counterparts  of  each  other,  one  of  which  is  delivered  to  the 
opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  have  equal  claims  to 
authority,  the  one  which  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli- 
vered. So  it  must  have  been  in  the  cases  which  have  been 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  offered  I  am 
ready  to  receive  it  But  I  am  quite  clear,  that  this  evidence 
from  iTie  plaintiff's  books  is  inadmissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute*  I  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  llie 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient^ 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  in  infinitum."  rlaintiff  non^ 
suited. 

Liability  of  Attornies, — ^An  action  on  the  case  may  be 
maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  in  the  dischai^  of  his  professional  duty ;  a» 
where  an  attorney  neglected  to  charge  a  defendant  (a  prisoner) 
in  execution  within  the  time  allowSi  by  the  practice  of  the 
court,  by  reason  of  which  neglect  the  defendant  was  super- 
seded; it  was  holden*,  that  the  action  was  maintainable- 
against  the  attorney  for  n^ligence,  but  that  as  it  sounded  in 
damages,  it  was  competent  to  the  jury  to  find  what  damans 
they  thought  fit,  and  that  they  were  not  restrained  to  find  the 
amount  of  the  whole  debt,  in  a  case  where  it  appeared  that 
the  debtor  was  not  totdly  insolvent,  and  that  tne  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  exe- 
cution against  his  goods. 

But  it  is  not  every  neglect  that  will  subject  an  attorney  to 
such  an  action ;  for  an  attorney  is  only  bound  to  use  reason- 
able care  and  skill  in  managing  the  business  of  his  client.-—* 
He  is  only  liable  for  crassa  negiigentia.'^Ilence  an  action 
cannot  be  maintained  against  an  attorney  for  negligence  in  not 
discovering  a  defect  in  the  memorial  of  an  annuity,  which  was 
subsequently  holden  to  be  a  defect,  upon  a  doubtful  construc- 
tion of  the  statute  *. 

• 

The  solicitor  under  a  commission  of  bankruptcy  is  not 
liable  in  the  first  instance  to  the  messenger,  whom  he  nomi- 
nates, for  his  bill  of  fees ;  but  if  the  solicitor  agree  with  the 

c  Rutsell  ▼.  PftlfDcr,  9  WiU|.  895.  See     d  Baikiev.  Cbaiidlesi,  3  Camp.  N.  P. 
Pitt  V.  Yalden,  4  Burr.  8060.  C.  17. 
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petitioning  creditor  to  work  a  commitoidn  for  a  ftum  cfertain, 
and  receive  a  great  part  of  ttiat  sum,  he  will  be  liable  to  such 
messenger  ^ 

In  an  action  against  an  attorney'  for  suffering  M.  C.  a 
debtor  in  custody  at  the  suit  of  the  plaintiff  to  be  superseded, 
it  was  averred  that  M .  C.  was  indebtcxl  to  the  plaintiff.  It 
appeared  in  evidence  that  at  the  time  of  contracting  the  sup^ 
posed  debt,  M.  C.  was  a  married  woman.  This  was  holden 
to  be  a  fatal  variance. 


k  Hartop  t.  Jackesy  9  M.  &  S.  493.         f  Lee  ▼.  Ayrton,  one,  fee.  Peake*i  1Y« 

P.  C.  iig. 
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CHAP.  VI 


AUCTION. 

Of  Agreenienli  relating  to  the  Sale  of  Lands  and 
Goods  by  Auction.  Cases  where  the  Duty  attaches. 
Liability  of  Auctioneer.  Recovery  of  Deposit  and 
Interest  on  Defect  of  Title. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1) 
of  the  statute  of  frauds  (29  Car.  2.  c.  3.),  and  to  make  it 
binding,  the  solemnities  required  by  that  statute  must  be 
observed*:  the  auctioneer  is  to  be  considered  as  the  agent 
of  both  parties  ^.  With  respect  to  sales  of  goods  by  auction, 
it  has  not  been  decided  that  such  sales  are  within  the  17th 
section  (2)  of  the  same  statute ;  but  the  better  opinion  seems 
to  be  that  they  are.  Assuming  that  they  are,  it  has  been 
determined  that  the  auctioneer  is  the  ao;ent  of  both  parties, 
and  that  a  note  or  memorandum  in  writing  of  the  bargain, 
made  and  signed  by  him,  will  be  sufficient  to  give  validity  to 

a  Walker  t.  CoosUble,  i  Boa.  k,  Pol.    b  Kemeysr.PMctor,  9  Vet.  IcBeamee, 

306.  57* 
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(1)  6v  which  it  is  enacted »  that  ^' no  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  tiale  of 
<*  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
**  cerning  them,  unless  the  agreement  upon  which  such  action  shall 
**  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
**  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
**  other  person  thereunto  by  him  lawfully  authorized." 

(3)  By  which  it  is  enacted,  that  '^  no  contract  for  the  sale  of  any 
**  goods,  wares,  and  merchandizes,  for  the  price  of  10/.  or  upwards, 
*<  shall  be  eood,  except  the  buyer  shall  accept  part  of  the  goods  so 
**  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
'<  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
**  memorandum  in  writing  of  the  same  bargain  be  made  and  signed 
**  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
**  thereunto  lawfully  authorized." 
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the  contract  The  defendant  bought  a  lot  of  goods  for  more 
than  10/.  at  an  auction  ^.  Catalogues  and  conditions  of  sale 
were  printed,  and  the  defendant  was  the  best  bidder.  The 
auctioneer  wrote  the  defendant's  name,  and  the  price,  against 
the  lot  in  the  printed  catalogue,  by  order  of  the  defendant 
Between  the  day  of  sale  and  the  time  fixed  by  the  conditions 
for  taking  the  lot  away,  the  defendant  sent  his  servant  to  see 
them  weighed,  which  he  did.  The  defendant  neglecting  to 
take  away  the  goods,  they  were  resold  at  a  considerable 
loss,  and  an  action  was  brought  for  the  difference ;  and  the 
court  strongly  inclined-^1.  That  sales  by  auction  were  not 
within  the  statute  of  frauds,  because  a  number  of  persons 
are  generally  present,  who  can  testify  the  terms  of  the  con- 
tract: 2.  Tney  held  the  contract  here  was  sufficiently  re- 
duced into  writing  and  signed  by  an  agent  of  the  defendant's, 
for  the  auctioneer  for  that  purpose  was  his  agent  (3) :  3.  They 
held  the  weighing  by  his  servant  was  a  de^very :  4.  Yates, 
J.  held,  that,  as  the  contract  was  executory,  viz.  the  lot  to 
be  taken  away  in  six  weeks,  it  was  not  within  the  statute 
(4). 

A  bidding  at  an  auction  may  be  retracted  before  the  ham* 
mer  is  down,  because  the  assent  of  the  seller  is  not  signified 
till  that  takes  place  \ 

Verbal  declarations  of  the  auctioneer,  superadding  any  term 
to',  or  contrary^  to  the  printed  conditions  of  safe,  are  not 
admissible  in  evidence. 

An  action  will  not  lie  against  an  auctioneer  for  selling  a 
horse  at  the  highest  price  bid  for  him*,  contrary  to  the  owner's 
express  directions,  not  to  let  him  go  under  a  larger  sum. 

c  SimoD  ▼.  Mottvos,   3  Barr.  193].  d  Payoe  T.Cave,  3  T.R.  148. 

more  fally  stated  in  Bull.  N.  P.  9S0.  e  Powell  ▼.  Edmunds,  13  East,  6. 

voder  the  name  of  Simoo  ▼.  Meti-  f  Gunnis  ▼.  Erbart,  1  H.  Bl.  i8g, 

▼ier.  Best  Report  in  i  Bl.  Rep.  599.  g  BexweU  ▼.  Christie,  Cuwp.  395. 
cited  ill  Mason  ▼.  Armitage,  13  Ves. 
juD.  85. 

(3)  This  rule  has  been  acted  upon  ever  since  this  decision;  and 
in  conformity  with  such  rule,  it  has  been  holden,  that,  upon  sales 
made  by  brokers  acting  between  the  parties  buying  and  selling,  the 
memorandum  in  the  broker's  book,  and  the  bought  and  sold  notes 
transcribed  therefrom,  and  delivered  to  the  buyers  and  sellers  re- 
spectively, are  a  sufficient  compliance  with  the  statute  to  render  the 
contract  of  sale  binding  on  each.  See  the  opinion  of  Lord  Ellen* 
borough,  C.  J.  in  Hinde  v.  Whitehouse,  7  £ast,  569, 

(4)  If  any  money  is  paid  as  a  deposit,  though  short  of  the  sum 
stipulated  by  the  conditions,  and  accepted  as  such  by  the  auctioneeri 
it  will  bind  the  barg^n  quoad  the  auctioneer.  Hanson  v.  Rober* 
dean,  Peake's  N.  P.  C.  1«0. 
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The  plaintiff  was  an  auctioneer,  and  employed  by  J.  a.  t(* 
sell  his  goods  by  auctionK  The  sale  was  at  the  house  of 
J.  S.  and  the  goods  were  known  to.  be  his  property.  The 
defendant  bought  goods  to  the  amount  of  7/.  9s,  6d.  and  af- 
ter packing  them  in  a  cart,  which  he  had  prepared  ready  at 
the  door,  paid  the  plaintiff  2/.  45.  6d,  in  cash,  and  put  a  re«* 
ceipt  into  his  hands  for  five  guineas  as  for  a  debt  aue  froni 
J.  b.  to  the  defendant  While  the  plaintiff  was  hesitating 
about  the  propriety  of  taking  the  receipt  in  payment,  the 
defendant  drove  off  the  cart  with  the  goods:  afterwards  the 
plaintiff,  being  called  up|on  by  J.  S.,  paid  to  him,  as  he  re* 
fused  to  accept  the  receipt,  the  whole  sum  for  which  the 
goods  were  sold  to  the  defendant,  and  brought  an  actioa 
against  the  defendant  for  goods  sold  and  delivered,  money 
had  and  received,  &c.  in  order  to  recover  the  five  guineas. 
After  verdict  for  the  plaintiff,  Lord  Loughborough,  Goukl, 
J.,  and  Heath,  J.  were  of  opinion,  that  the  action  might  be 
maintained,  on  the  ground  that  an  auctioneer  has  a  special 
property  in  the  goods  which  he  is  employed  to  sell,  and  that 
It  is  the  same  thing  whether  the  goods  be  sold  on  the  pre* 
mises  of  the  owner  or  in  an  auction-room.  Wilson,  J. 
thought  the  verdict  rie:ht,  1.  Inasmuch  as  the  party  who 
has  gained  possession  of  the  goods  should  be  estopped  frcxn 
saying,  to  avoid  a  just  payment,  that  there  was  not  any 
property  in  him  from  wliom  the  possession  was  derived; 
2.  That  every  part  of  the  declaration  was  proved,  and  pro- 
perty was  not  stated  to  be  in  the  plaintiff,  but  only  that  the 
goods  were  soid  and  delivered  by  him  to  the  defendant, 
which  was  proved,  and  afforded  a  strong  reason,  why  the 
defendant  should  not  be  permitted  to  dispute  the  effect  of 
the  sale  and  delivery. 

If  the  owner  of  an  estate,  put  up  to  sale  by  auction*,  em- 
ploy pufiers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders 
(5),  and  the  highest  bidder  cannot  be  compelled  to  complete 
the  contract, 

h  WUIiams  ▼.  Millington,  i  H.  B1.  8i .        nised  by  Grove «Bd  Lawrenoe,  Js.  U 
i  Howard  ▼.  Castle,  6  T.  R.  648.  recog-        8  T.  R.  g3>  95* 


(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or 
an  agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his 
intention,  and  in  such  cases  if  he  becomes  the  purchaser,  he  may 
claim  an  allowance  of  the  duties,  (see  the  statutes  17  G.  3.  c*  50. 
8.  10.  and  19  G.  3.  c.  56.  s.  12.)  provided,  that  the  notice  required 
be  given,  and  the  delivery  thereof  verified  upon  the  o^th  of  the 
auctioneer,  together  with  the  fairness  of  the  transaction. 
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If  the  agent  of  the  owner  put  up  an  estate  in  so  many 
k>tsS  and  no  person  bidding  for  the  sam^,  he  puts  it  up 
again,  in  fewer  lots  at  other  prices,  and  still  no  person  bid- 
ding, he  puts  it  up  again  in  one  lot  at  a  certain  price,  and 
on  there  not  being  any  bidding,  the  estate  is  withdrawn 
from  sale;  this  is  not  a  bidding  of  the  owner  by  an  agent, 
so  as  to  subject  the  parly  to  the  auction  duty,  for  want  of 
a  notice  in  writing  to  the  auctioneer  (previously  to  the  auc* 
tion)  of  such  agency,  as  required  by  statutes  19  G.  3.  c.  56. 
(6)  and  2S  G.  3.  c.  37.  in  order  to  excuse  the  owner  from 
the  payment  of  such  duty. 

k  Cmso  ▼.  Crnp,  3  £Mt*fl  R.  337* 


(6)  The  statute  19  G.  3.  c.  56.  s.  5.  reciting  that  a  duty  of  3dm 
b  to  be  paid  for  every  205.  of  the  purchase  money  arising  by  sale 
at  auction  of  any  interest,  ^c.  in  any  lands,  Sfc.  and  dd,  for  every 
90s,  out  of  the  purchase  money  ariding  by  sale  at  auction  of  a]l 
fixtures,  famitare,  Sfc,  and  that  doubts  may  arise,  whether  the  said 
duties  are  payable  for  any  part  of  such  purchase  monev  noit  amount- 
ing to  20«.,  to  obviate  such  doubts,  enacts,  and  declares,  that  the 
said  duties  were  intended  to  be  charged  for  every  20#.  of  the  said 
purchase  money,  and  so  in  proportion,  Sfc, 

By  sect.  6.  *^  The  said  duties  are  declared  to  be  a  charge  upon 
every  auctioneer  or  seller  by  commission,  immediately  from  and 
after  the  knocking  down  of  the  hammer,  or  other  closing  of  the 
bidding,  at  every  sale  by  way  of  auction,  and  that  the  duties  so 
charged,  shall  be  paid  by  every  such  auctioneer  or  seller  by  com* 
**  mission,  in  manner  and  at  the  times  thereinafter  mentioned." 

By  sect.  7«  **  Every  auctioneer  receiving  his  licence,  shall  give 
**  bond  to  his  Majesty  in  200/.,  with  sureties,  that  he  will  within  28 
**  days  after  each  and  every  sale,  by  way  of  auction,  deliver  at  the 
^  excise  office  in  London,  an  exact  and  particular  account  in  wiit* 
**  ing,  of  the  total  amount  of  the  money  bid  at  each  sale,  Sfc»  and 
«  at  the  same  time  make  payment  of  all  such  sums  of  money  as 
*<  shall  be  due  to  his  Majesty  in  pursuance  of  this  act,  which  sum 
**  he  is  thereby  authorized  to  retain  out  of  the  produce  arising  by 

such  sale,  or  deposit  made  at  such  sale,  or  otherwise  recover  the 

same  by  action  of  debt,  or  on  the  case,  against  such  person  by 

whom  such  auctioneer  shall  be  employed,  Sfc,** 

Provided  (by  sect.  12.)  **  that  incase  the  real  owner  of  any  estate, 
^c.  put  up  to  sale  by  way  of  auction,  shall  become  the  purcha^ 
ser  by  means  of  his  own  bidding,  or  the  bidding  of  any  other  on  his 
"  behalf,  Sfc.  at  such  sale,  without  fraud  or  collusion,  then  and  in 
**  such  case  the  commissioners  of  excise,  ifc.  are  authorized  and  re* 
quired  to  make  an  allowance  to  such  owner  of  the  duties  arising 
by  this  act  upon  such  bidding,  provided  notice  be  given  to  thi 
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An  auctioneer  was  employed  to  sell  an  estate^  the  lowest 

Erice  of  which  was  fixea  by  the  owner,  and  written  down' 
y  him  on  a  piece  of  paper,  which  was  put  under  a  candkr 
stick,  at  the  tmie  of  sale,  with  the  privity  of  the  auctioneer, 
but  not  signed  by  the  owner,  nor  any  notice  in  writing  given 
to  the  auctioneer  of  the  price  so  set  down,  nor  had  the  auc- 
tioneer given  the  previous  notice  of  the  sale  to  the  collector 
of  the  duty,  as  required  by  the  acts  of  the  19  G.  3.  c.  56.  and 
28  G.  3.  c.  37. ;  but  being  asked  at  the  sale,  whether  he  had 
taken  the  proper  precautions  to  avoid  the  duty  in  case  there 
were  no  sale,  he  said,  that  it  was  his  mode  to  fix  a  price 
under  the  candlestick,  and  if  the  bidding  did  not  come  up 
to  that  price,  it  was  no  sale  or  duty:  It  was  holden,  that 
the  duty  having  attached,  though  there  were  no  sale,  for 
want  oi  taking  the  precautions  required  of  the  owner  by 
the  statutes,  under  such  circumstance^,  and  the  auctioneer 
having  been  sued  for  the  duty  oa  his  bond  to  the  crown,  and 
compelled  to  pay  it,  he  could  not  recover  it  over  against  the 
owner ;  he  having  in  effect  warranted,  that  proper  precau- 
tions had  been  taken  to  prevent  the  duty  attaching  in  the 
event,  though  both  parties  were  mistaken  as  to  the  law. 

Ifi  an  action  for  money  paid,  laid  out^  and  expended^  it  ap- 
peared in  evidence^  that  the  defendant  had  employed  the 
plaintiff,  an  auctioneer,  to  sell  an  estate.  The  plaintiii*  ac- 
cordingly put  it  up  to  sale,  and  it  was  knocked  down  to  a 
purchaser,  who  afterwards  refused  to  complete  his  purchase, 
on  the  ground  of  a  defect  in  the  title.  An  action  was 
brought  against  the  present  plaintiff,  to  recover  the  deposit; 
notice  of  the  action  was  given  to  the  defendant,  and  he  was 
lecjuired  to  defend  it,  but  declined:  whereupon  the  plaintiff 
paid  the  deposit  and  interest,  together  with  costs  of  suit, 
and  now  brought  this  action  to  recover  the  same  as  well  as 
the  auction  duty,  which  he  had  been  compelled  to  pay. 
IjOtA  Ellenborough,  C.  J.  **  The  money  paid  on  account  of 

1  Capp  ▼.  Topham,  6  East's  R.  393. 


**  auctioneer  before  8uch  bidding,  both  by  the  owner  and  the  person 
**  intended  to  be  the  bidder,  of  the  latter  being  appointed  by  the 
**  former,  &c.  to  bid  *,  &c. ;  and  in  case  of  any  unfair  practice, 
**  then  no  such  allowance  shall  be  made ;"  and  by  stat.  98  G*  3.  c. 
37.  8. 30»  this  notice  to  the  auctioneer  is  required  to  be  ^ven  in 
writing.  See  further  statutes  relative  to  auctions  and  auctioneers, 
^9  G.  3.  c.  63.— 3«  G.  3.  c.  11.-^6  G.  3.  c.  193.  s.  I.— 37  G.  3. 
c.  14.  duties. — 38  G.  3.  c.  54.  s.  2,  3.  —42  G.  3.  c.  93.  s.  1,  2,  3, 
amended  by  43  G.  3.  c.  130.— 45  G.  3.  c.  30.  dirties. 

•  See  49  G.  3.  c.  93.  ■.  1, 9. 
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the  casts  in  the  cause,  cannot  be  recovered  in  this  form  of 
action,  which  is  for  money  paid  only ;  to  recover  in  such  ac« 
tion  it  should  appear  clearly  to  be  money  actually  and  ne^ 
cessarily  paid  to  the  use  of  the  parly.  There  should  have  been 
a  special  count,  inasmuch  as  the  right  of  the  plaintiff  to  the 
costs  is  not  so  apparent  The  plaintiff  might  have  defended 
the  action  of  his  own  wrong,  and  without  any  authority  from 
the  defendant  If  he  had  done  so,  he  would  not  be  entitled 
to  call  upon  his  principal  to  pay  the  costs,  and  in  that  case 
the^  would  have  been  incurred  without  his  consent    If  the 

Elamtiff  had  declared  specially,  the  defendant  would  then 
ave  had  notice  of  these  points,  the  plaintiff's  claim  would 
have  been  on  the  record,  and  the  defendant  might  have  been 
prepared  to  contest  it,  which,  under  the  present  declaration, 
(je  caimot ;  the  plaintiff  may  recover  for  the  money  actually 
paid  on  the  other  accounts."  Spurrier  v.  Elderton,  5  Esp. 
N.  P.  C.  1. 

Where  an  estate  is  sold  by  auction",  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sale,  and  an  action 
is  brought  against  the  auctioneer  for  the  recovery  of  the  de- 
posit who  pays  money  into  court,  such  action  may  be  main- 
tained, the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal  (7). 

It  must  be  observed,  however,  that  in  this  aqtiop  the  de- 
posit only,  with  interest  from  the  time  of  sale,  and  not  any 
further  damages  for  the  supposed  goodness  of  the  bargain, 
can  be  recovered  ■.  In  cases  of  this  kind,  it  is  proper  to  add 
to  the  declaration  a  specific  count  for  the  interest,  for  interest 
cannot  be  recovered  on  a  count  for  money  had  and  received  •. 
The  expences  incurred  in  investigating  the  title  may  be  re- 
covered, if  laid  in  the  declaration  as  special  damage',  but  not 
on  the  count  for  riioney  paid^i. 

Where  leasehold  premises  are  sold  by  auction  and  the 
lease  containing  the  usual  covenant  to  repair  is  produced  and 

m  Borough  r.  Skinner,  5  Burr.  q639'  P  Pratt  ▼«  Ellit,  Sugdcn*!  Law  of  V. 

n  Flureau  v.  Thomliill,  8  B1.  Rep.  and  P.  p.  588.  ed.  3rd.    Jonet  r. 

1078.  Dyke,  ib.  589.   Turner  ▼.  BeauraSn, 

•  Walker  ▼.  Constable,  1  Boa.  k  PuK  ib.  177.    Richards  ▼.  Barton,  1  Esp. 

307.    Tappendcn  v.  Randall,  9  Bos.  IN.  P.  C.  868. 

k  Pnl.  473-    Sed  qnaerc.   And  see  q  Camfield  ▼.  Gilbert,  4  Esp.  N.  P.  C. 

RIaberley  y*  Robins,  5  Tai9nt.68S.  881. 


(7)  Auctioneer  is  personally  liable  where  he  does  not  name  hit 
principal.  I^er  Kenyon,  C.  J.  Hanson  v.  Roberdeau,  Peak's  N. 
f.C.  120. 


170  AUCTION. 

read  to  the  bidders,  if  a  part  of  the  buildings,  e.  g.  a  summer* 
house,  demised  and  described  in  the  lease,  has  been  pulled 
down  before  the  sale,  the  purchaser  is  not  bound  to  com- 
plete the  purchase,  and  may  recover  his  deposit  N.  The  sum-  ^ 
mer-house  was  not  described  in  the  particulars  of  sale'. 

Assumpsit  for  money  had  and  receired*.  Plea,  N.  A. 
This  action  was  brought  to  recover  the  deposit  money  paid 
by  plaintiflF,  who  was  the  purchaser  of  an  annuity  sold  by 
defendant  (an  auctioneer)  at  a  public  auction.  One  of  the 
conditions  of  sale  was,  that  a  good  title  should  be  made  out 
by  the  lOth  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title  deeds, 
but  he  not  having  them  in  possession,  gave  him  an  abstract 
of  the  title  which  did  not  mention  any  of  the  deeds.  Bear- 
croft  suggested  that  application  ought  to  have  been  made  to 
the  vendor  at  an  earlier  period,  in  order  to  enable  him  to  pro- 
cure the  title  deeds  by  the  10th  of  July. 

Kenyon,  C.  J.  "  A  seller  of  an  estate  ought  to  be  prepared 
to  produce  his  title  deeds  at  the  particular  day.  A  court  of 
equity  will,  under  particular  circumstances,  enlarge  the  time' ; 
but  then,  the  circumstances  'entitling  him  to  such  indulgence 
must  clearly  appear,  which  is  not  the  case  in  this  instance. 
It  is  objected,  tnat  the  plaintiff  had  no  right  to  the  possession 
of  the  deeds :  but  though  he  had  no  right  to  keep  them,  he 
had  a  right  to  inspect  A  court  of  equity  would  have  obliged 
the  vendor  to  give  .attested  copies  of  the  deeds  at  his  own 
expence,  with  an  undertaking  to  produce  them  thereafter  at 
the  vendee's  expense  for  the  support  of  his  title^  As  the  sel- 
ler has  here  failed  in  completing  his  engagement,  plaintiff  is 
entitled  to  a  return  of  the  deposit"  V eraict  for  plamtiff  280/. 
amount  of  deposit 

An  action  for  money  had  and  received  was  brought  to  re- 
cover the  amount  of  a  deposit  paid  by  the  plaintiff  to  the 
defendant*,  on  an  agreement  for  the  purchase  of  an  estate, 
the  defendant  having  failed  to  make 'out  a  good  title  on  the 
day  when  the  purchase  was  to  be  completed!  The  abstract 
of  the  title  delivered  to  the  plaintiff  began  in  the  year  1793. 
and  after  reciting  that  the  deeds  relating  to  the  estate  had 
been  lost,  stated  a  fine  and  non-claim.      Upon  inquiiy  it 

r  Granger  ▼.  Worrai,  4  Campb.  83.  469.  4  Ves.  jun.  689.    Cited  also  by 

•  Berry  v.  Youug^  8  Esp.  N.  P.  C.  Graham,  Baron, in  OncrodT.  Hank 

640.  man,  5  Ves.  jnn.  737.     See  also 

t  Langford  ▼.  Pitt,  s  P.  Williams,  630.  Wynn  ▼.  Morgan,  7  Vesey,  <K)9. 

Bat  see  Lloyd  ▼.  Collett,  in  Court  u  Cornish  ▼.  Rowley.  B.  R.  Middlesex 

of  Cbanceiy,  s8th  Nor.   1793,  00  Sitttngt  after  M.  T.  40  G.  s.  MSS. 

motion  for  injunction.  4  Bro.  C.  C.  ' 
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WHS  found  that  the  fact  of  the  deeds  having  been  lost  was 
not  true.  The  counsel  for  the  defendant  said,  they  were 
ready  to  make  out  a  ^ood  title.  Kenyon,  C.  J.  *'  As  to  the 
sentiments  which  I  have  long  entertained  relative  to  the 
purchase  of  real  estates,  I  find  no  reason  for  receding  irom 
them.  They  have  been  confirmed  by  conversing  with 
those,  whose  authority  is  much  greater  than  mine.  The 
vendor  must  be  prepared  to  make  oat  a  good  title  on  the 
day  when  the  purchase  is  to  be  completed.  Indulgence, 
I  am  aware,  is  often  given  for  the  purpose  of  procuring  pro- 
bates of  wills,  letters  of  administration,  and  acts  of  parliar> 
ment  But  this  indulgence  is  voluntaiy  on  the  part  of  the 
intended  purchaser ;  it  is  the  duty  of  the  seller  to  be  ready 
to  verify  his  abstract  at  the  day,  on  which  it  was  agreed, 
that  the  purchase  should  be  c(Mnpleted.  If  the  seller  de- 
liver an  abstract,  setting  forth  a  defective  title,  the  plaintiff 
may  object  to  it.  No  man  was  ever  induced  to  take  a  title 
like  the  present  A  fine  and  non-claim  are  good  splices  to 
.another  title,  but  they  will  not  do  alone.  There  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert, 
&c.  Erskine  for  the  defendant:  "Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
out  a  good  title,  yet  as  that  title  did  not  form  a  part  of  the 
abstract,  the  plaintiff  may  avail  himself  of  that  circum- 
stance ?"  Kenyou,  C.  J.  "  He  certainly  may,  and  avoid  tihe 
contract.  When  the  abstract  is  delivered  by  the  seller,  he 
must  be  able  to  verify  it  by  the  title  deeds  in  his  possession. 
As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall 
direct  the  juiy  to  find  a  verdict  for  the  deposit,  with  interest 
up  to  that  day."  Thejuiy  found  a  verdict  for  the  plaintiff 
accordingly. 

A  contract  to  make  a  good  title,  means  a  title  good  both  at 
Jaw  and  in  equity.  Therefore  in  an  action  to  recover  back 
the  de{X)sit  on  a  purchase,  upon  the  vendor's  failure  to  make  a 
^[ood  title,  a  court  of  law  will  collaterally  inquire  whether 
the  title  be  good  in  equity. 

.X  Mabcrley  t.  Robini,  5  Taunt.  69s. 
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I.  Of  Persons  liable  to  be  Bankrupts. 

Ant  person  (1)  being  a  trader,  and  capable  of  contractin|f 
in  the  way  of  trade,  may  become  a  bankrupt 


(1)  Lord  Haidwicke,  Ch.  refused  to  supersede  a  commission 
which  had  been  taken  out  against  a  clergyman,  who  was  proved  to 
have  been  a  trader,  and  had  committed  an  act  of  bankruptcy,  al- 
though it  was  urged  that  clergymen  were  prohibited  from  trading 
by  atat.  21  H.  8*  c.  13.  s.  5.  and  that  all  contracts  made  by  them  tn 
trade,  were  by  that  statute  declared  to  be  void^  J^x  parte  Meymot, 
1  Atk.  196.<^See  also,  p.  901,  of  the  same  book,  where  Lord  Hard- 
wicke  said,  that  a  commission  of  bankruptcy  had  been  taken  out 
against  a  peer,  an  Earl  of  Suffolk*  for  trading  in  wines;  and  though 
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A  feme  covert,  sole  trader  according  to  the  custom  of 
London,  may.  bind  herself  by  contracts  made  for  the  sup- 
port of  her  trade,  and  consequently  a  commission  of  bank- 
rupt may  be  taken  out  against  her  with  respect  to  her  separa- 
rate  effects  in  trade\ 

The  term  ^*  bankrupt^*  is  appropriated  exclusively  to  tra- 
ders, and  to  such  traders  only,  as  are  either  within  the  ge- 
neral or  specific  descriptions  contained  in  the  several  sta- 
tutes relating  to  bankrupts.  From  those  statutes,  and  the 
construction  which  they  have  received  in  adjudged  cases,  it 
may  be  collected,  that  the  following  persons  are  subject  to 
the  bankrupt  laws,  viz. 

Any  person,  natural  bom  subject •*,  alien*,  or  denizen 
using  the  trade  of  merchandize  by  way  of  bargaining,  ex- 
chai^,  re-exchange,  bartry,  chevesance,  or  otherwise,  in 
gross  or  by  retail,  or  seeking  his  or  her  trade  or  living,  by 
buying  and  selling;  banker**;  brickmaker,  that  is  a  person 
who  rents  a  brick  ground,  and  makes  bricks  thereon  for 
public  sale*  (2);  broker'  (4);  butcher^;  factor';  shoe- 
maker^ (5). 

a  LftTie  ▼.  Pbillipi,  3  Burr.  1776.  and        reversing  the  jadf:ment  in  C.  B.  (3) 

1  Bl.  R.  570.  Suttoil  y.  Weelc)-,  7  £ait,  443. 

b  13  £lia.c.7.fl.  1. 1  Jac.  I.e.  15.1.  9.  ^  5  G.  3. c. 30.  p.  39. 

c  21  Jm.  1.  c.  19.  s.  J5.  %  Dally  v.  Smith,  4  Barr.  3148. 

d  5  G.  8.  G.  3g.  ■.  39.  h  5  G.  s.  c.  30.  ■  39. 

a  WelU  T.  Parker,  B.  R.  1  T.  R.  34.  i   CrampeT.  Bame,Cra.  Car. 3 I.Stan- 
ley ▼.  Osbastou,  Cro.  Elix.  968. 


there  might  be  some  powers  that  the  commissioners  of  bankrupts 
could  not  exercise  against  a  peer,  yet*  notwithstanding  this,  he 
might  be  liable  to  a  commission  of  bankruptcy,  if  he  would  trade; 
and  so  might  a  member  of  the  House  of  Commons.  See  dso  High- 
more  y.  Moiloy,  I  Atk.  206.  where  Lord  Hardwicke  said,  that  a 
public  officer,  as  an  exciseman,  &c.  if  a  trader,  made  himself  sub- 
ject to  the  bankrupt  laws.  A  servant  of  an  ambassador  may  be  a 
bankrupt.     7  Ann.  c.  1 9.  s.  5. 

[9)  Lord  Thurlow,  Ch.  held,  tha,t  a  person  who  sold  large  quan- 
tities of  bricka,  made  of  earth  takf  n  from  the  waste»  without  any 
licence  from  the  lord,  was  a  trader.  Ex  parte  Harrison^  1  Bro.  Ch. 
Ca.  173. 

(3)  It  must  be  observed,  that  a  writ  of  error  was  brought  on  this 
decision  in  the  House  of  Lords*  which  was  there  argued,  and  there- 
upon the  following  questions  were  put  to  the  judges:  1.  whether 
jLbe  finding  in  the  special  verdict  was  sufficient,  whereupon  to  give 
final  judgment;  2.  if  the  finding  was  insufficient,  what  award 
ous:ht  to  be  made  on  such  finding:  3.  whether,- if  the  finding  was 
sufficient,  the  plaintiff  in  error  appeared  to  be  a  trader  within  the 
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Innkeepers^  and  publicans^  who  sell  liquors  oat  of  Aeir 
houses  in  large  quantities  to  all  persons  who  apply  for  them, 
have  been  holden  to  be  traders.  So  a  person,  who  having 
been  a  horse-dealer,  became  a  farmer,  and  in  two  years 
bought  and  sold,  for  profit,  five  or  six  horses,  not  calculated 

k  Patman  ▼.  Vau^han,  i  T.  R.  572.  July  19, 180$.  coram  Ellenborongli, 

I    Holme  is  Wilson,  anigneet  of  Pieree        C.J.MSS. 
V.  Boush,  B.  R.  London  Sittings, 


true  intent  and  meaning  of  the  statutes  concerning  bankrupts? 
And  the  Lord  Chief  Baron  having  delivered  the  unanimous  opinion 
of  the  judges  present  upon  the  first  question  in  the  negative,  and 
upon  the  second  question,  that  a  writ  oT venire  faciai  de  novo  ought 
to  be  awarded,  it  was  thereupon  ordered  and  adjudged,  that  the 
judgment  given  in  the  Court  of  King's  Bench,  rerersing  a  judg^ 
ment  given  in  the  Court  of  Common  Pleas,  should  be  reversed,  and 
that  the  judgment  given  in  the  Court  of  Common  Pleas  should  also' 
be  reversed,  and  that  the  special  verdict  given  by  the  jury  being  in- 
sufficient should  be  annulled,  and  that  the  Court  of  King's  Bench 
should  award  a  venire  facias  de  novo^  and  proceed  according  to  law* 
1  Bro.  P.  C.  545.  Tomlin's  edit.  The  plaintifi'did  not  proceed 
on  the  venire  facias  de  novo^  hut  brought  another  action  in  the  Com* 
mon  Pleas,  which  was  afterwards  dropped,  and  an  action  brought 
in  the  King's  Bench,  which  was  tried  before  Mr.  Justice  Buller 
and  a  special  jury,  7th  Dec.  1787;  the  jury  found  a  special  ver- 
dict ;  but  it  appearing  that  the  plaiutifi^  had  left  off  brickmaking 
at  the  time  when  the  petitioning  creditor's  debt  accrued  due,  the 
defendant  "(raved  the  special  verdict,  and  a  general  verdict  was  en- 
tered for  the  plaintifiP. 

(4)  *'  I  am  inclined  to  think  a  pawnbroker  within  the  general 
woida  of  the  d'dth  clause  of  5  G.  2.  c.  30.  for  though  pawnbrokers 
are  not  expressly  named,  yet  the  general  word  *  brokers'  is  the 
genus,  and  all  other  kinds  of  brokerage  the  species."  Per  Lord 
Hardwicke,  Ch.  in  Hij^hmore  v.  Molloy,  1  Atk*  <206*  Stockbrokers,- 
buying  and  selling  stock  by  commission,  are  clearly  within  the  etai^ 
tutes.  Cullen,  18. 

(5)  To  the  trades  here  entimerated  may  be  added  the  following, 
which  are  said  to  be  within  the  statutes  of  bankrupts,  viz.  bakera 
and  tanners*.  Lord  Hardwicke  (£xp.  Bur^hal],  I  Atk.  Ml.)  de^ 
dared  he  was  clearly  of  opinion,  that  a  scrivener  was  within  the 
5  G.  9.  c.  30.  8.  39.,  and  comprehended  in  the  words  bankers^ 
brokers,  and  factors.  £ut  an  attorney  cannot  be  made  a  bankrupt 
as  a  money  scrivener,  unless  he  has  been  in  the  habit  of  having  mo^ 
ney  deposited  with  him  for  the  purpose  of  laying  it  out  on  securitieAr 
Adams  v.  Malkio,  3  Camp.  534.  Gibbs,  C.  J. 

•  P«r  Cur.  3  Mod.  33<r. 
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for  the  feiming  business".  So  if  a  fishennan  buys  fish  at  sea 
from  other  boats,  for  the  purpose  of  making  up  his  cargo, 
which  he  carries  a-shore  aiui  sells  ^  The  rule  in  these  cases, 
is,  that  where  a  person  holds  himself  forth  to  the  public  as  a 
general  dealer  in  the  articles  which  he  buys  and  sells,  or  in  other 
words,  seeks  his  living  by  buying  and  selling  those  articles^ 
such  person  is  subject  to  the  bankrupt  laws. 

A  person  who  resides  abroad,  but  who  trades  to  England, 
coming  over  here  occasionally^  is  an  object  of  the  bankrupt 
laws: 

A.  was  a  native  of  Scotland,  and  resided  at  Edinbui^gh^ 
where  he  carried  on  a  trade,  and  traded  to  all  parts  of  the 
woiid.  Being  indebted,  he  came  to  England,  where  he  was 
artested,  and  lay  in  prison  two  months.  It  was  adjudged, 
that  A.  was  a  person  within  the  description  of  the  bankrupt 
laws*. 

A  trader,  having  retired  from  business,  may  become  a 
bankrupt  in  re^)ect  of  debts  contracted  during  the  period  of 
his  tralllng^ 

The  proper  facts  having  been  found  by  a  jury,  it  is  the 
province  ot  the  court  to  determine,  whether  a  person  be  a 
Bankrupt  within  the  meaning  of  any  statute^. 


II.  Of  Persona  not  liable  to  be  Bankrupts. 

Persons  cannot  be  made  bankrupts  for  debts,  which  the 
law  will  not  oblige  them  to  pay.  Hence,  neither  in&nts% 
nor  femes  covert*,  (except  such  femes  covert,  as  are  either 
sole  traders,  or  may  be  considered  as  femes  sole)  are  subject 
to  the  bankrupt  laws. 

The  buying  and  selling  the  profits  of  land  by  a  person 
having  a  chattel  interest  therein^  is  not  a  buying  and  selling 
within  the  statutes  of  bankrupt.    Hence,  where  J.  S.  pur« 

m  Bartholomew  t.  Sherwood,  ]  T.  R.        &5  G.  3.  S.  P.  from  the  NorA)Ik  Cir* 

573  n.    Stewart  t.  Ball,  C.  B.  M.        rait. 

46  G.  3.   9  Bos.  &  Pol.  N.  R.  78.  fc  q  Dodsworth  ▼.  Andersoo,  9  Jo.  14S« 

poit.  p.  176.  '   ^  cited  hy  Ryder,  C.  i.  Say.  199. 

n  Heannyv.  Birch,  3  Camp.  N.  P.  C.  r  Ex  parte  Sydeholtom,  1  Atk.  146^ 

933.  R.  V.  Cole,   Lord  Rayni.  443.  S.  P. 

0  AlcEsnder  r.  Vaughan,  Cowp.  394.        Per  Holt,  C.  J.  exp.  Moule,  14  Vcrt. 

and  cascB  tbcrt  cited.     WilliaiM  ▼.  .     603. 

Noon,  1  Taunt.  970.  andpoRt.  p.  1  Ex  parte  Mear,  9  Bro.  Ch.  C<  966. 

p  Aooa.  1  Ventr.  5.  Ld.  Raym.  987.  t  Port  ▼.Tnrton,8  Wilt.  169. 

WUkiaghby  t.  Tbomton,  B.  R.  M. 
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chased  a  coal-mine  for  so  long  a  time  as  any  coal^  could  b^ 
gotten  therein,  paying  annually  a  certain  rent,  (subject  to  a 
right  of  re-entry  in  the  seller  in  case  of  non-payment  of  the 
tent)  and  worked  the  mine,  and  sold  the  coals,  it  was  holden»* 
that  he  was  not  an  object  of  the  bankrupt  laws. 

A  person  who  had  drawn  bills  for  the  purpose  of  raising 
money  for  the  improvement  of  his  estate",  and  had  borrow- 
ed accommodation  bills,  in  lieu  of  which  he  had  given  his 
own  bills,  was  holden  not  to  be  within  the  statute  of  bank- 
rupts. 

A  farmer*,  who  occasionally  buy&  and  ^Us  hay,  corn, 
horses,  &c.  with  a  view  to  profit,  but  without  making  ihem 
the  means  of  seeking  his  living,  does  not  thereby  subject  him- 
self to  the  bankrupt  laws. 

A  builder  y,  who  buys  timber  Which  he  works  into  the 
houses  which  he  builds,  and  sells  the  houses  when  built,  is  not 
a  trader  within  the  meaning  of  the  bankrupt  laws. 

The  principle  of  the  bankrupt  laws,  as  it  is  to  be  found  in 
the  statute  34  &  35  H.  1.  c.  4.  is  "  to  prevent  persons  draftily 
obtaining  into  their  hands  great  substance  of  other  men's 
goods,  and  at  their  own  vnlls  and  pleasures  consuming  the 
substance  obtained  by  the  credit  of  other  men ;"  and  the  buIh 
sequent  statutes  were  made  for  the  better  providing  against 
the  persons  described  by  that  statute,  and  for  tlie  more  ac-* 
curately  defining  who  ought  to  be  taken  to  be  a  bankrupt; 
in  no  one  of  wnich  is  there  any  term  made  use  of  which  is 
not  descriptive  of  persons  to  whom,  in  the  actual  course  of 
their  business,  extensive  credit  is  given,  and  that  for  the 
very  purpose  of  carrying  it  on.  And  where  particular  em- 
ployments are  not  specified,  the  general  description  cannot 
be  satisfied,  imless  there  be  both  a  buying  and  selling  :  this 
is  implied  in  the  words,  using  the  trade  of  merchandise ;  for 
a  merchant  is  so  denominated  from  his  bein^  a  buyer  to  sell 
again.  Hence  it  was  holden  *,  that  a  devisee  for  life  of  an 
estate,  part  of  which  consisted  of  brick  ground,  making 
bricks  there  for  sale  generally,  with  a  view  to  profit,  was 
not  a  trader  within  the  meaning  of  the  bankrupt  laws,  aU 
though  he  purchased  the  coals  and  some  of  the  wood  used 
in  burning  the  bricks ;  for  he  could  not  be  considered  as  the 
buyer  of  any  thing  to  sell  again,  nor  as  a  person,  the  course 
of  whose  business  required  that  he  should  obtain  great  sub- 
stance of  other  men's  goods  upon  credit :  and  the  selling  th^ 

a  Hankey  v.  Jones,  Cowp.745.  y  Clarke  ▼.  WIsdoni,  5  Exp.  N.  P.  C. 

X  Stewart  ▼.  Ball,  9  Bos.  and  Pul.  N.        147. 

R.  78.  s  Suiten  v.  Wecley,  7  East,  449. 
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soil,  in  a  state  essentially  altered  by  various  processes  of  ma- 
nufacture, did  not  alter  the  character  of  the  landowner,  nof 
convert  him  into  a  person,  who  could  properly  be  said  to  carry 
on  the  trade  of  merchandise. 

So  building  on  a  person's  own  land,  for  whatever  purpose* 
cannot  be  considerect  as  a  buying  and  selling*. 

Contractors  for  victualling  the  royal  navy**,  drovers  of 
cattle*  (6),  farmers*,  graziers*,  innkeepers',  alehouse-keepers 
or  victuallers  ',  and  receivers-general  •*  of  parliamentary  taxes, 
are  not  objects  of  the  bankrupt  laws  (8). 

a  Williams  t.  Stevens,  9  Camp.  N.  P.  f  Newton  ▼.  Trifrsr,  a  Ley.  310.   Skin* 

C.300.  sgil  Caith.  149.  3  Mod.  397.  S.  C. 

b  Littleton*!  case,  1  Vent.  970.  (7J . 

c  5  G.  2.  c.  30. 1.  40.  g  Saundemon  ▼.  Rowles,  4  Borr.  so64. 

d  lb.  £5  G.  2.  c.  80.  ■.  40. 
e  lb. 


(6)  A  person  who  buys  and  selln  cattle  at  one  fair,  keeps  them 
three  or  four  days  on  his  own  ground,  and  then  drives  thein  to  ano- 
ther, is  adrover  within  the  meaning  of  this  statute.  MiiU  v^  Hughes, 
Willes,  588.  A  farmer  occupying  a  farm  of  the  value  of  j6700  per 
annum,  purchased  cattle  (beyond  what  his  farm  would  maintain  by 
its  own  produce)  at  one  tair,  kept  them  on  his  farm,  and  sold  them 
at  another  fair.  It  was  holden,  that  such  person  was  either  farmer, 
grazier,  or  drover,  withiu  the  meaning  of  this  statute,  and  conse- 
quently not  subject  to  the  bankrupt  laws.  Bolton  v.  Sowerby,  1 1 
East,  274. 

(7)  In  this  case  it  was  also  found,  that  J.  S.  had  built  a  ship,  and 
had  a  share  therein,  and  also  500/.  stock  upon  the  said  ship  tid  mer'^ 
chandizandumt  but  it  was  not  found  that  he  traded  therewith,  or 
that  he  anywise  traded  in  the  ship;  it  was  resolved  by  the  court, 
that  tlie  building  and  having  a  share  in  a  ship,  was  no  more  than  if 
a  man  had  a  share  in  a  barge  or  coach  which  were  let  to  hire,  &c. 
and  that  his  having  some  stock  in  a  ship  did  not  make  him  a  mer- 
chant; because  it  was  usual  for  persons  to  adventure  some  parti- 
calar  things  in  such  a  ship  for  such  a  voyage,  but  that  would  not 
make  them  traders  within  the  statutes,  &c.  for  by  those  statutes, 
professed  merchants  only  were  meant,  or  such  who  were  in  constant 
trading. 

See  also  Cotton  v.  Daintry,  1  Vent.  29.  Rnd  ex  parte  Bowes,  4 
Vesey,  jun.  168.  where  Lord  Loughborough,  Ch.  held,  that  the  part 
owner  of  a  ship  who  had  let  it  out  to  freight,  and  received  freight, 
was  not  an  object  of  the  bankrupt  laws, 

(8)  Lord  Kenyon,  C.  J.  .held,  that  a  schoolmaster^s  buying 
school  books  and  shoes,  and  retailing  them  to  his  scholars,  was  not 
a  trading  within  the  bankrupt  laws.  Valentine  v.  Vaughan,  Peake's 
N.  P.  C.76.     See  3  Mod.  330.  ace. 

N 
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By  particular  statutes,  the  holders  of  stock  in  various  trad- 
ing companies,  are  declared  not  liable  to  be  made  bankrupts 
in  respect  of  their  stocks  in  such  companies :  as  the  members 
of  the  Bank  of  England*,  East  India ^  English  Linen*, 
Guinea",  London  Assurance",  Royal  Exchange  Assurance", 
South  SeaP  Companies,  &c.  &c. 


III.  Of  the  several  Acts  of  Bankruptcy  f9J. 

X  HE  several  acts  of  bankruptcy,  which  are  mentioned  in 
Stat  13  Eliz.  c.  7-  s#  1.  being  repeated  in  the  stat  1  Jac.  1. 
c.  13.  s,  2.  it  will  not  be  necessary  to  set  forth  the  statute  of 
Elizabeth. 

By  stat  1  J.  1.  c.  15.  s.  2.  (10)  it  is  enacted,  that  any  person 
using  the  trade  of  merchandize,  &c.  who  shall, 

1.  "  Depart  the  realm ;" 

2.  "  Or  begin  to  keep  house ;" 

3.  "  Or  otherwise  to  absent  himself; 

4.  "  Or  suffers  himself  willingly  to  be  arrested  for  any  debt 
or  other  thing,  not  grown  due,  for  money  delivered,  wares 
sold,  or  any  other  just  thing  or  lawful  cause,  or  good  consi- 

"  deration  or  purposes ;" 

6.  '*  Or  shall  suffer  himself  to  be  outlawed ;" 

6.  "  Or  yield  himself  to  prison  ;'* 

7.  "  Or  willingly  or  fraudulently  procure  himself  to  be 
"  arrested,  or  his  gopds  to  be  attached  or  sequestered ;" 

i   B  and  9  W.  a.c.  90.  s.  47.  7  Anne,  c.  n  6  G.  1.  c.  18.  •.  10. 

7.  ■.  59.    aG.c.  S. «.  43.  o  lb. 

k  13  &  14  Car.  3.  c.  24. f.  3.    ^andio  p  9  Annexes L.s.  43.    3G.1.  C.7.S. 

tV.  3.  c.  44.  §.  74.  7.    5  G.  1.  c.  19.  8.  27.    6G.  I.e.  4. 

I   4G.  3.  c.  37.  8.  13.  8.55.     8  G.  I.  c.  91.  8.  13. 

m  13  &  14  Car.  9.  c  94.  s.  3. 


(9)  It  appears  to  have  been  the  opinion  of  Lord  Hardwicke,  Ch« 
in  ex  parte  Smith,  cited  in  Alexander  v.  Yaughan,  Cowp.  402,  that 
an  act  of  bankruptcy  committed  abroad  would  not  support  a  com* 
mission. 

(10)  Although  this  statute  is  written  in  the  statute  book  under 
the  ytax  seaindo  (vulgo  primo)  Jac.  I.e.  15.  it  must  be  pleaded  as 
of  the  first  year.     Bryaut  v.  Withers,  2  Maule  and  Selwy  n,  125. 


« 
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8.  "  Or  depart  from  his  dwelling-house ;" 

9.  "  Or  cause  to  be  made  any  fraudulent  grant  or  convey- 
**  ance  of  his  lands,  tenements,  goods,  or  chattels ;" 

"  To  the  intent,  or  (11)  whereby  his  creditors  may  be  de- 
"  feated  or  delayed,  for  the  recovery  of  their  just  and  true 
"  debts;"  (12) 

10.  By  Stat.  21  Jac.  1.  c.  19.  s.  2.  "  Any  person  using  the 
"  trade  of  merchandize,  &c.  who  shall,  either  by  himself  or 
"  others,  by  his  procurement,  obtain  any  protection  other  than 

such  person  as  shall  be  lawfully  protected  by  privilege  of 
parliament ; 

11.  Or  exhibit  any  petition  or  bill  against  his  creditors, 
"  to  compel  them  to  accept  less  than  their  just  debts,  or  to 
•*  procure  time ;" 

12.  "  Or  being  arrested  for  debt,  shall,  after  his  arrest,  lie 
in  prison  two  months  or  more,  upon  that  or  any  other  arrest 
or  detention  in  prison  for  debt ;" 

13.  "  Or  being  arrested  for  the  sum  of  100/.  or  more  of  just 
"  debt,  shall,  after  such  arrest,  escape  out  of  prison ;" 

**  Shall  be  adjudged  a  bankrupt;  and  in  the  case  of  arrest 
or  lying  in  prison,  from  the  time  of  the  first  rrrest." 

14.  By  Stat.  5  G.  2.  c.  30.  s.  24.  "  If  any  bankrupt, 
after  issuing  of  any  commission  against  him,  pay  to  the 
person  who  sued  out  the  same,  or  otherwise  give  or  deli- 
ver to  such  person  goods,  or  other  satisfaction  or  security, 
for  his  debt,  whereby  such  person  shall  privately  have 
and  receive  more  in  the  pound  in  respect  or  his  debt  than 

**  the  other  creditors,  such  payment  or  money,  delivery  of 


« 

«C 
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«« 
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(11)  In  Fowler  v.  Padget,  7  T.  B.  609*  it  was  holdeu  that  the 
word  ^*  or"  in  this  part  of  the  statute  meant  *^and.*'  ^ut  in 
Robertson  v.  Liddell,  B.  K.  K.  48  G.  3.  9  East,  487-  this  con- 
struction was  over-ruled,  and  it  was  decided  that  the  words  **  or 
whereby"  did  not  carry  the  sense  any  further  than  "  to  the  intent;" 
and  that  they  were  equivalent  to  the  words  "  or  that  thereby  ;"  and 
this  construction  of  the  statute  was  most  consistent  with  the  cor- 
responding clause  in  the  13  Eliz.  c.  J,  and  the  general  scope  of 
the  bankrupt  laws ;  and  consequently  if  any  of  the  before  specified 
acts  were  done  with  an  intention  to  delay  creditors,  the  party  nmst 
be  adjudged  a  bankrupt,  although  no  actual  delay  were  proved. 

(IS)  The  conclusion  of  the  corresponding  section  in  the  statute 
of  Elizabeth  Is,  to  the  intent  or  purpose  tp  defraud  or  hinder  any 
creditor  of  his  just  debt  or  duty. 


180  BANKRUPT, 

"  goods,  or  giving  greater  or  other  security  or  satisfaction, 
*•  shall  be  deemed  to  be  an  act  of  bankruptcy,  whereby,  on 

good  proof  thereof,  such  commission  shall  and  may  be 

superseded." 

Doubts  having  arisen,  whether  a  commission  could  be  sued 
out  against  traders  entitled  to  privilege  of  parliament,  during 
the  continuance  of  such  privilege,  and  such  persons  not  being 
compellable  to  become  bankrupts,  by  reason  of  the  freedom 
of  their  persons  from  arrests  upon  civil  process,  it  was  enacted, 
by  Stat  4  G.  3.  c.  33.  "  that  the  creditors  to  a  certain  value, 
"  viz.  one  creditor,  or  two,  being  partners,  to  the  amount  of 
"  100/.  two  creditors  to  the  amount  of  150/.,  and  three  to 
"  the  amount  of  200/.  of  any  trader  within  the  description 
"  of  the  bankrupt  laws,  having  privilege  of  parliament,  may 
"  (upon  afiidavit  of  the  debt,  and  trading  of  the  debtor,  filed 
•*  of  record  in  any  of  the  courts,  at  Westminster)  sue  out  a 
^*  summons,  or  original  bill  and  summons,  against  such 
"  trader,  and  serve  him  with  a  copy  \  and  if  he  shall  not, 
"  within  tvcx>  months  after  personal  service,  pay,  secure,  or 
"  compound  the  debt,  or  enter  into  a  bond  in  such  sum,  and 
"  with  two  such  sureties  as  the  court  shall  approve  of,  to  pay 
**  such  sum,  as  shall  be  recovered  in  such  aciion^  with  costs, 
"  he  shall  be  adjudged  a  bankrupt  from  the  time  of  the  ser- 
"  vice  of  such  summons." 

This  provision  of  the  legislature  was  salutary,  but  ha\'ing 
on  some  occasions,  where  bonds  have  been  given  in  pur- 
suance thereof,  been  rendered  nugatory  by  the  difficulty, 
and  sometinies  hy  the  impossibility,  of  enforcing  the  enter- 
ing appearances  in  the  actions,  for  the  payment  of  the  sums 
to  be  recovered,  in  whi^h  such  bonds  had  been  given,  it 
was  enacted  by  stat  45  G.  3.  c.  124.  s.  1.  that,  "  when  any 
'*  summons,  or  original  bill  and  summons,  shall  be  sued 
out  against  any  person,  deemed  a  merchant,  banker,  bro- 
ker, factor,  scrivener,  or  trader,  within  the  description  of 
the  acts  relating  to  bankrupts,  having  privilege  of  par- 
liament, and  such  affidavit  of  the  debt  duly  made  and 
filed,  as  in  the  act  of  the  4th  G.  3.  c.  33.  mentioned,  and 
such  merchant,  &c.  shall  enter  into  such  bonds  as  in  the 
"  said  act  mentioned,  to  pay  such  sum  as  sh^U  be  recovered 
in  such  action,  together  with  such  costs  as  shall  be 
given  in  the  same ;  every  such  merchant,  &c.  shall  also, 
within  two  months  after  personal  service  of  such  sum- 
mons, cause  an  appearance  to  *be  entered  to  such  action 
in  the  proper  court  in  which  the  same  shall  have  be^ 
brought,  and  on  default  thereof  he  shall  be  adjudged 
bankrupt  from  the  time  of  the  service  of  such  sumtnoqs : 
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and  any  creditor  may  sue  out  a  commission  against  any 
such  person,  and  proceed  therein  in  like  manner  as  against 
"  other  bankrupts.  And  by  the  third  section,  after  re- 
citing, that  the  proceeding  by  distringas  was  extremely 
dilatory  and  expensive,  it  is  enacted,  that  "  when  any  sum- 
**  mons,  or  original  bill  and  summons,  shall  be  sued  out 
*'  against  any  person  having  privilege  of  parliament,  and  no 
*^  such  affidavit  shall  be  made  and  filed  as  in  the  said  act  of 
"  the  4th  G.  3,  c.  33.  and  hereinbefore  is  mentioned,  if  the 
defendant  shall  not  appear  at  the  return  of  the  summons, 
or  within  twenty-eight  days  after  such  return,  in  every  such 
case  it  shall  be  lawnil  for  the  plaintiff,  upon  affidavit  being 
"  made  and  filed  in  the  proper  court  of  the  personal  service 
of  such  summons  (which  affidavit  shall  be  filed  gratis)  to 
enter  an  appearance  or  appearances  for  the  defendant,  and 
to  proceed  thereon  as  if  such  defendant  bad  entered  his 
*•  appearance." 

The  remaining  sections  of  this  statute  provide  for  com- 
pelling an  appearance  in  courts  of  equity,  under  similar  cir- 
cumstances. 


1.  "  Departing  the  Realm" 

SiNCfi  the  decision  in  Robertson  v.  Liddell  \  in  which  the 
construction  laid  down  in  Fowler  v.  Padget,  7  T.  R.  509. 
was  over-ruled,  merely  departing  the  realm,  although  it  is 
not  proved  that  any  creditor  was  thereby  defeated  or  delayed 
in  the  recovery  of  his  debt,  if  such  departure  was  with  an 
intention  so  to  defeat  or  delay  them,  will  constitute  an  act  of 
bankruptcy  (13). 

q  9  Bast,  487.    See  also  i  Tauut.  376. 


(13)  111  the  case  of  Woodier  *,  a  mercer  on  Ludgate  Hill,  against 
whom  his  going  beyond  sea  being  given  in  evidence,  it  was  m- 
aisted,  that  shewing  quo  animo  he  went  abroad,  (viz.  on  account 
of  having  killed  his  wife)  this  could  not  be  construed  an  act  of 
bankruptcy ;  but  it  appearing  that  his  creditors  were  thereby  in 
fact  prevented  from  recovering  their  debts,  Reeoes,  C.  J,  held,  that 
this  was  an  act  of  bankruptcy  ;  but  if  this  fact  had  not  appeared, 
it  would  have  been  otherwise. 

So  in  Raikes  and  others  assignees  of  Hervey  v.  Poreau  t»  which 
was  an  action  for  money  had  and  received,  it  appeared  that  Hervey 

*  Woodier*8  case,  Ball.  N.  P.  sg.  f  Raikes  v.  Poreau,  Co.  B.  L.  sthedit.  p.  73* 
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B.  and  C.  having  been  partners  in  trade '  in  London,  un- 
der the  firm  of  B.  and  C,  upon  a  dissolution  of  this  partner- 
ship agreed  that  C.  should,  from  that  time,  carry  on  trade 
in  London.on  his  sole  account,  and  that  B.  should  establish 
and  conduct  a  house  of  trade  in  Dublin,  under  the  firm  of 
B.  and  C,  in  the  profits  of  which  C.  should  equally  partici- 
pate; that  all  goods  ordered  by  B.  to  be  purchased  by  C.  in 
England,  and  sent  by  him  for  the  use  of  B.  and  C,  to  be  sold 
in  Dublin,  should  be  charged  by  C.  to  tlie  firm  at  prime  cost 
only.  It  did  not  appear  that  the  creditors  in  general  were 
apprized  of  this  alteration.  B.  having  come  over  to  London 
for  the  purpose  of  making  some  arrangements  with  his  cre- 
ditors, was  informed,  a  few  days  before  the  time  which  he 
had  fixed  for  a  meeting  with  them,  that  J.  S.  was  about  to 
arrest  him  on  the  following  day.    J.  S*  had  furnished  to  the 

r  Williamt  ▼.  Nnnn,  i  Tannt.  270. 


had  left  England  with  a  young  woman,  who  had  refused  to  Ht« 
with  him  as  a  mistress,  unless  he  took  her  abroad.  The  defendant, 
a  relation  of  the  young  woman  and  a  creditor  of  Hervey,  followed 
him  to  Holland,  aud  tnere  obtained  from  him  a  bill,  for  the  amount 
of  which  this  action  was  brought.  Bulier^  •/.  said,  that  if  it  were 
necessary  to  say,  whether  the  bankrupt  left  the  kingdom  with  an 
intention  to  delay  his  creditors,  he  thought  no  great  doubt  could  be 
entertained;  but  that  point  it  was  unnecessary  to  decide,  for  it  had 
been  settled  in  Woodier^s  case,  that  if  a  man  went  abroad,  though 
not  with  the  intention  to  delay  his  creditors,  and  in  fact  they  were 
delayed,  it  was  an  act  of  bankruptcy;  and  he  added,  that  he  did 
not  know  that  Woodier's  case  had  ever  been  over-ruled.  In  a  sub- 
sequent case  of  Vernon  v.  Hankey*,  London  Sittings  after  T.  27 
Geo.  3.  Bullert «/.  expressed  the  same  opinion,  observing  that  the 
point  had  not  been  before  the  court  since  Woodier*s  case,  but  that 
case  had  always  li(;eii  considered  and  acted  upon  as  good  law. 

These  decisions  at  Nisi  Prius  clearly  establish  a  different  rule  of 
construction  from  that  laid  down  in  the  text  of  this  work»  and 
that  the  mere  fact  of  departing  the  realm,  if  a  creditor  is  thereby 
actually  delayed,  is  sufficient  to  constitute  an  act  of  bankruptcy, 
although  the  debtor  had  not  any  such  intention ;  but,  as  was  truly 
observed  by  Lawrence,  J.  in  Fowler  v.  Padgct,  7  T.  R.  5\ii, 
**  These  cases  might  have  received  the  same  determination,  though 
on  a  different  ground ;  for  though  it  was  not  the  immediate  object 
of  the  parties  to  delay  their  creditors  by  going  abroad,  yet  as  that 
roust  be  the  necessary  consequence  of  such  an  act,  it  would  be 
evidence  of  their  intending  to  delay  or  defeat  their  creditors.**  See 
fyrther  Ramsbottom  v.  Lewis,  1  Cfampb.  279. 

«  Vernon  v.  Uankey>  Co.  B.  L.  sthcdit.  p.  gs. 
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order  of  C,  goods,  which  had  been  sent  to  B.  and  C.  for  sale, 
J.  S.  knowing,  when  he  accepted  the  order,  that  they  were 
destined  for  B.  and  C,  and  having  credited  them  in  his 
books.  C.  sent  the  goods  to  B.  and  C»  without  charging  any 
proiit  on  them.  B.  in  consequence  of  the  intimation,  imme- 
uiately  returned  to  Dublin,  to  avoid  being  arrested.  Dur- 
ing the  whole  of  his  residence  in  Dublin,  he  had  continued 
to  keep  his  former  house  in  London;  his  name  was  on  the 
door,  and  his  wife  and  family  had  continually  resided  in  it. 
The  court  adjudged  that  there  was  a  debt  due  from  B.  to 
J.  S. ;  because  the  goods  were  furnished  on  the  joint  account, 
and  that  B.  had  committed  an  act  of  bankruptcy  by  depart- 
ing the  realm  with  an  intent  to  delay  a  creditor. 


2.  **  Beginning  to  keep  Housed 

The  observation  which  has  been  made  on  the  act  of  de- 
parting the  realm  may  be  repeated  here,  viz.  that  the  be- 
ginning to  keep  house  with  intent  to  delay  creditors,  will 
constitute  Ian  act  of  bankruptcy,  although  it  is  not  proved 
that  a  creditor  was  in  fact  delayed.  The  intention  to  delay 
creditors  must  be  found,  in  order  to  complete  the  act  of 
bankruptcy,  but  the  time  during  which  the  debtor  has  kept 
house  is  iinmaterial,  whether  it  be  an  hour  or  a  day^ 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor,  who 
calls  for  money  (14). 

In  Dickinson  v.  Foord,  Barnes  160*  it  was  holden,  that 

s  Agreed  in  Hey  lor  t.  Hall,  Palmer,  395. 


(14)  **  A'denial  by  order  of  a  trader  to  a  creditor  is  not  of  itself 
an  act  of  bankruptcy,  but  only  evidence  of  it,  and  therefore  to  be 
explained.  If  a  man  is  sick,  or  if  a  man  lives  three  days  in  basi^ 
ness,  and  the  rest  of  the  week  in  the  country,  this  explains  a  denial 
at  any  other  house  or  lodging  at  any  other  part  of  the  town,  saying, 
**  Go  to  the  shop."  On  the  other  hand,  it  is  not  necessary,  in  order 
to  constitute  a  denial  an  act  of  bankruptcy,  that  the  bankrupt 
should  have  given  orders  to  deny  any  particular  person  by  namei 
if  he  gives  orders  to  be  denied  to  evety  body^  it  includes  creditors, 
and  is  a  keeping  the  house  within  the  meaning  of  the  statute.'^ 
Per  Lord  Mansfield,  C.  J.  in  Round  v^  Hope  and  Byde,  Co.  B.  L. 
5ih  edit.  p.  94.  **  Although  an  authorized  denial  to  a  creditor,  re- 
quiring to  see  his  debtor,  is  the  most  usual  and  familiar  evidence 
of  beginning  to  keep  house  within  the  meaning  of  the  statute,  it  is 
not  toe  only  evidence  by  which  this  may  be  proved.     Jf  a  trader 
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keeping  house  with  intent  to  delay  creditors,  without  an 
actual  denial,  was  sufficient;  but  in  Garret  v.  Moule,  5  T. 
R.  575.  a  different  rule  was  laid  down,  viz.  that  there  must 
bean  actual  denial  to  a  creditor,  with  intent  (15)  to  delay 
him;  and  Lord  Kenyon,  C.  J.  said,  that  on  trials  in  cases  of 


has  no  servant,  the  act  cannot  be  evinced  through  such  a  medium. 
In  that  case,  if  he  shuts  himself  up  in  his  house^  debarring  all 
access  to  it,  whereby  his  creditors  are  delayed,  an  act  of  bank- 
ruptcy is  established,  by  proof  of  his  having  done  so.  And,  gene'> 
rally,  if  a  trader  secludes  himself  in  his  house  to  avoid  the  fair 
importunity  of  his  creditors,  who  are  thus  deprived  of  the  means  of 
communicating  with  him,  he  begins  to  keep  house  within  the  mean- 
ing of  the  legislature,  and  commits  an  act  of  bankruptcy."  Per 
Lord  Ellenborough,  C.  J.  in  Dudley  v.  Vaughan,  1  Camp.  N.  P.  C. 
^72.     See  Bayly  v.  Schofield,  1  Maule  &  Selwyn,  338. 

(15)  "The  denial  of  the  party  must  be  with  an  intent  to  delay 
creditors;  therefore  being  denied  when  sick-Jn  bed,  or  engaged 
in  company,  will  not  be  an  act  of  bankruptcy;  and  Lee,  C.  J.  in 
Field  V.  Bellamy,  H.  1 5  G.  9.  was  of  this  opinion,  where  the  de- 
nial WHS  by  agreement  in  order  to  take  out  a  commission.  But  in 
Bramley  v.  Mundee,  London  Sittings,  2d  June,  1756,  Foster,  J. 
held  it  sufficient  proof  of  an  act  of  bankruptcy :  the  fact  proved 
was,  that  the  party  (in  consequence  of  an  agreement* made  at  a 
meeting  of  the  creditors  two  hours  before,  at  which  he  and  the 
plaintiff  were)  was  denied  to  the  plaintiff's  clerk,  who  was  sent  to 
demand  money :  iamen  qucere^  for  how  can  such  a  denial  be  said  to 
be  with  intent  to  delay  the  creditor?  Probably  the  defendant  him- 
self, in  this  case,  had  concerted  or  been  privy  to  the  committing 
the  act  of  bankruptcy:  and  under  such  circumstances  a  denial  by 
agreement  has  in  many  cases  been  holden  to  be  Aufficient  proof  of 
an  act  of  bankruptcy.  For  where  a  person  has  been  assisting  in 
procuring  such  act  of  bankruptcy  to  be  committed,  it  does  not  after- 
wards lie  in  his  mouth,  nor  shall  he  be  permitted  to  say,  it  was 
fraudulent  or  ineffectual.  But  such  act  of  bankruptcy  will  be  of 
no  avail  against  persons  who  were  not  privy  to  it,"  Buller^s  Nisi 
Prius^  39,  40.  See  also  Cawley  v.  Hopkins,  Co.  B.  L.  "  I  doubt 
how  far  an  act  of  bankruptcy  committed  by  consent  and  agreement 
is  valid,  with  respect  to  a  third  person  not  privy  to  such  agreement. 
Certainly  the  bankrupt  himself,  and  all  those  who  come  in  under 
the  commission,  are  concluded  to  say  any  thing  agamst  it.  But  the 
relation  of  a  commission  of  bankrupt  to  the  time  of  committing  the 
act,  though  useful  to  prevent  frauds,  is  sufficiently  hard  already 
upon  private' persons ;  and  ought  not  to  b^  extended  farther.  An 
act  of  bankruptcy  in  the  eye  of  the  law  is  considered  as  a  crime ; 
but  where  is  the  crime  of  denying  oneself  to  another  by  previous 
consent  and  agreement  r"   Per  Lord  Mansfield,  C.  J.  ia  Hooper  ?• 
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4 

this  kind,  the  question  had  always  been  asked,  whether  or 
Bot  the  debtor  was  denied  to  the  creditor.  So  in  Hawkes 
V.  Saunders,  Co.  B.  L.  5th  edit  p.  79.  it  was  hoiden,  that  an. 
order  to  be  denied,  without  an  actual  denial,  was  not  suf- 
ficient (16).  But  if  the  trader  gives  a  general  order  to  be 
denied  and  is  denied  to  a  creditor,  it  is  sufficients  although 
the  object  of  the  trader  was  to  be  denied  to  another  creditor, 
and  not  to  the  person  who  called. 

The  denial  must  be  to  a  creditor  who  has  a  debt  due  to 
demand";  a  denial  to  the  holder  of  a  security  payable  at  a 
future  day  will  not  be  sufficient,  although  the  security  be 
such  as  may  by  statute  7  Geo.  1.  c.  31.  §  1,  2.  be  proved  un- 
der the  commission. 

But  denial  to  the  holder  of  a  bill,  on  the  morning  of  the 
day  on  which  it  becomes  due,  is  sufficient. 

A.  being  in  bad  circumstances'  on  the  evening  of  the  7th 
of  January,  expressed  his  fears  to  his  clerk  that  he  should 
not  be  able  to  pay  a  bill  which  would  become  payable  the 
next  day,  and  desired  him  to  come  earlier  than  usual  the 
next  morning,  and  be  in  the  way,  and  in  case  the  holder  of 
that  bill  should  inquire  for  him  to  deny  him.  The  holder 
of  the  bill  called  the  next  morning  before  nine  o'clock,  and 
presented  the  bill  for  payment,  when  the  clerk  said,  that  his 
master  was  not  at  home.  In  the  course  of  the  day,  A.  ap- 
peared in  public,  and  before  five  o'clock  in  the  evening  paid 
i^  tfee  bill.  The  judge  directed  the  jury  to  find  for  the  plain- 
tifl',  conceiving  that  the  act  of  bankruptcy  was  complete  by 

t  Mttoklow  ▼.  May,  i  Taunt.  479.  x  Colkett  ▼.  FreemaD,  s  T.  R.  59. 

«  Ex  parte  Levi,  7  Via.  Abr.  61.  pi.  J 4. 


Smith,  1  Bl.  R.  442.     In  Bamford  v.  B«ron,  2  T.  R.  595.  n.  this 
opiniou  of  Lord  Mansfield  was  recognized  by  the  court. 

lu  a  case  where  it  appeared  that  the  creditor,  to  whom  -the  de- 
nial was  supposed  to  have  been  given  by  the  plaintiff^a  clerk,  had 
enlv  demaaded  payment  of  a  debt,  but  hud  not  asked  to  see  the 
plamtiff  personally,  and  that  the  clerk,  supposed  to  give  the  de* 
njal,  had  nospeci£c  directions  for  giving  it,  it  was  holdeu  that  such 
denial  did  not  amolint  to  an  act  of  bankruptcy.  Dudley  v.  Vaughauy 

iCamp.  N.P.  C.«71. 

(16)  S.P.  Per  Ue,  C.  J.  in  Jocknian  v.  Nightingale,  Bull.  N. 
P.  40.  and  that  therefore  it  was  necessary  to  prove  that  the  porsou 
denied  was  a  creditor.  J^ord  Camden,  C.  J.  held,  that  bt;itig  de- 
nied to  one  who  came  on  behalf  of  a  creditor  was  not  sufficient* 
Green's  B.  L.  39. 
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the  denial  of  a  creditor  with  intent  to  delay  him.  Several 
of  the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  a  bill  has  the  whole  of  the  day  on  which  it  becomes 
due,  till  five  o'clock  to  pay  it  in.  However,  upon  the 
judge's  repeating  to  them  his  opinion,  the  jury  found  for 
the  plaintiff,  A  motion  was  made  for  a  new  trial  on  the 
ground  suggested  by  the  jury,  and  a  question  was  raised, 
whether  the  bill-holder  could  be  considered  as  a  creditor  un- 
til after  the  expiration  of  the  time  which,  by  the  custom, 
the  payer  had  to  discharge  it  in ;  and  it  was  contended  also, 
that  the  creditor  in  this  case,  supposing  him  to  be  one  then, 
could  not  be  said  to  have  been  delayed,  as  he  had  been  punc- 
tually paid  in  due  time,  and  could  not  have  protested  the 
bill  till  after  five  o'clock.  But  the  court  approving  the  direc- 
tion of  the  judge,  refused  to  grant  a  rule. 

3.  *•  Or  otherwise  absenting  himself. 

If  a  person,  who  has  not  a  constant  dwelling,  absent  him- 
self from  his  usual  abode '^  with  design  to  defraud  or  delay  his 
creditors,  he  shall  be  adjudged  a  bankrupt  (17). 

A  trader  having  a  counting  house*  (the  only  place  in  which 
he  carried  on  business)  in  town,  and  a  dwelling  house  in  the 
country,  departed  from  his  counting  house,  to  which  he 
never  afterwards  returned,  taking  his  books  with  him,  and 

y  Com.  Dig.  Bankrupt  (C.  i .)  z  Jiidine  ▼.  Da  Cossena,  1  Boa.  k  Puf. 

N.R.  S34. 


(17)  On  the  28th  of  November,  Hall  rode  out  of  town  and  re-» 
turned  in  the  evening,  before  which  a  bailiff  had  been  at  his  shop 
to  arrest  him*:  the  next  morning  he  sent  for  the  bailiff,  and  told 
him  he  went  out  in  order  to  get  tne  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  wa«  out,  if  they  would  take  out  a  new  writ  h^ 
would  give  bail,  which  was  done  accordingly,  and  this  was  holden 
to  bean  act  of  bankruptcy  within  the  statute  1  Jac.  I.e.  15.  §2. 

A.  being  greatly  indebted,  gave  orders  that  he  should  not  be 
denied  when  his  creditors  called;  several  creditors  called  and  A. 
saw  them,  and  upon  their  asking  for  money  he  pretended  to  go 
out  to  get  it,  and  left  his  house  under  that  pretence,  but  did  not 
return  m  the  course  of  the  evening.  It  was  proved  that  during  his 
absence  he  went  either  to  the  billiard  table  or  a  tavern,  l^ord 
Kenyon,  C.  J.  was  of  opinion  that  these  were  acts  of  bankruptcy, 
as  absenting  himself  for  the  purpose  of  delaying  his  creditors^ 
Bigg  V.  Spooner,  2  Esp,  N.  P.  C.  651. 

*  Mayliii  aud  anotber  v.  Eyioe,  London  SittingA,  Coram  RaymoaJ,  C.  I4 
Str.  S09. 
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dept  at  his  dwelling  house  a  few  nights,  after  which  he 
finally  quitted  that  also:  it  was  holden  that  the  trader,  having 
departed  from  his  counting  house  without  any  intention  of 
returning,  be^n  to  absent  himself  from  the  time  of  such  de- 
parture, withm  the  meaning  of  this  clause,  and  thereby  com- 
mitted an  act  of  bankruptcy  at  that  time. 

If  a  trader  leave  his  house  in  order  to  avoid  his  creditors*, 
it  will  be  an  act  of  bankruptcy,  although  no  creditor  was 
thereby  delayed. 

Where  a  trader  went  to  his  neighbour  and  told  him  that  he 
expected  to  be  arrested,  and  while  he  remained  there  was  in- 
formed that  a  sheriiTs  officer  was  going  towards  his  house, 
upon  which  he  concealed  himself  in  the  back  room,  and  de- 
sired his  neighbour  to  watch,  and  when  told  that  the  officer 
had  gone  past  his  house  and  had  left  the  street,  immediately 
returned  home;  held  that  this  was  an  act  of  bankruptcy 
within  the  foregoing  words,  although  it  appeared  that  not 
only  no  creditor  was  delayed,  but  that  none  could  possibly  be 
delayed  \ 

A  trader  left  at  his  house  a  message  for  a  creditor,  who 
had  in  his  absence  called  for  a  debt,  that  he  could  spare  no 
money,  and  would  not  pay  him  that  day,  and  would  go  out 
of  the  way  to  delay  till  dmner  time.  It  was  holden,  that  it  was 
for  the  jury  to  consider  whether  he  absented  himself  to  delay 
a  creditor:  and  this  evidence  warranted  their  conclusion  that 
he  did  not*.  So,  where  he  absented  himself  from  his  house, 
where  his  creditors  were,  to  avoid  irritation  and  harsh  lan- 
guage^ 

See  Bateman  v.  Bailey,  post.  Sect  IX.  Evidence  arid  Wit- 
nesses. 

4, 5.  Not  any  case  of  importance  on  these  two  members  of 
this  section  in  the  statute. 


6.  "  Or  yield  himself  to  prison.'' 

B.  was  arrested  for  28/.*,  and  though  he  had  money  suf- 
ficient to  pay  the  debt,  yet  chose  rather  to  go  to  prison,  in 
order,  as  he  aeclared,  to  force  his  creditors  to  come  to  a  com- 
position, JLord  Talbot,  C.  held  this  an  act  of  bankruptcy, 
out  observed,  that  if  there  had  not  been  an  intention  to  delay 

a  Hammond  t.  HioclcB,  5  Esp.  N.  P.  c  Vinceut  v.  Prater,  4  Taunt.  603. 

C.  139.  recognized  in  Robertson  v.  d  lb. 

Liddell,B.R.E.48G.3.  9Eu>t,487.  e  Ex  parte  Barton,  7  Vio.  Abr.  TiU 
b  Chenoweth  ▼.  Hay,  1  M.  &  S.  676.  Cred.  and  Bank.  61.  62.  pi.  15. 
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creditors,  yielding  himself  to  prison  would  not  constitute  an 
act  of  bankruptcy, 

7.  "  Or  willingly  or  fraudulently  procure  himself  to  be  ar* 
rested^  or  his  goods^  money,  or  chattels  to  be  attached  or  ^e- 
questered,'* 

It  was  said  by  Lord  Mansfield,  C.  J.  in  Clavey  v.  Hayley^ 
Cowp.  428.  that  the  word  "attachment,"  beiug  coupled 
with  "  arrests  and  sequestrations,"  (18)  shewed  that  the 
legislature  meant  that  sort  of  attachment  by  which  suits  are 
commenced,  and  that  they  plainly  had  in  view  the  customs  of 
London,  and  other  towns,  where  that  species  of  process  is 
made  use  of.  Hence  where  a  person  executes  a  bond  and 
warrant  of  attorney  to  confess  judgment,  either  f6r  a  bona  fide 
debt^  or  for  a  larger  sum  than  is  really  due*,  and  judgment 
is  entered  up  accordingly,  and  the  debtor's  goods  taken  in 
execution,  such  execution  is  not  an  **  attachment,"  and  con- 
sequently is  not  an  act  of  bankruptcy,  within  the  meaning  of 
this  clause. 


8.  "  Or  depart  from  his  dwelling  house. 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of 
the  debtor  to  delay  his  creditor,  by  departing  from  his 
dwelling  house,  is  sufficient*  (19).     But  if  the  departure  be 

f  Harman  t.  Spottiiwood,  Co.  B.  L.  487.  in  which  Barnard  v.  Vanf^han, 

5th  edit.  p.  100.  9  T.  R.  149.  and  Fowler  t.  Fadget, 

g  Clatey  ▼.  Hayley,  Cowp.  427.  7  T.  R.  509.  as  to  construing  tb« 

i  Hammond  V.  Hincks,  5  Esp.  N.  P.  word  **or^in  this  statute  ''and/* 

C.  139.  Robertson  t.  Liddell,  9  East,  were  overruled. 


(18)  A  sequestration  in  London  is  a  method  of  proceeding  in  an 
action  of  debt,  where  the  party  cannot  be  found;  in  which  case, 
upon  the  action  being  entered,  the  officer  goes  to  the  warehouse 
of  the  defendant  where  the  goods  are,  and  fixes  a  pr.dlock  on  the 
door,  and  if  the  defendant  does  not  put  in  bail  in  time,  judgment 
is  given  against  him,  and  his  goods  are  sold  in  satisfaction, 

(19)  •*  If  a  trader  leave  his  house,  circumstances  may  shew  that 
it  WHS  not  for  the  purpose  of  absconding."  Per  Lord  Mansfield, 
C.  J.  in  Worseley  v.  Demattos,  1  Burr.  467.  In  Lingood  v. 
Bade,  I  Atk.  196,  Willes,  C.  J.  was  of  opinion,  that  a  person's 
absconding  to  avoid  an  attachment  upon  an  award  for  tlie  non- 
delivery of  goods  pursuant  to  the  award,  was  not  an  act  of  bank* 
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not  accompanied  with  such  intent,  it  is  not  an  act  of  bank- 
ruptcy. Whether  the  departing  from  the  dwelling  house  be 
accompanied  with  an  intent  to  delay  a  creditor  is  a  question  of 
fact  for  the  jury  to  decide  upon  all  the  circumstances*. 

9.  **  Or  cause  to  be  made  any  fraudulent  grant  or  conveyance 
of  his  landSf  tenements,  goods,  or  chattels. 


If  a  trader,  in  contemplation  of  bankruptcy;  in  order  to 
pay  even  a  just  and  bona  /(/e  Creditor,  or  one  who  by  pos- 
sibility may  become  a  creditor  (viz.  a  surety^)  assigns  by 
deed  alP^or  even  a  part  (20)  of  his  effects  to  such  creditor, 
the  deed  is  fraudulent,  and  consequently  an  act  of  bank- 
ruptcy within  the  meaning  of  this  clause".  And  the  same 
rule  holds  if  the  assignment  be  to  some  creditors,  but  in  total 
exclusion  of  others.  If  all  the  creditors  do  not  concUr,  the 
deed  is  fraudulent  and  an  act  of  bankruptcy*. 

Hence  where  a  conveyance  by  deed  was  made  by  A.  a 
trader®,  of  all  his  effects,  as  a  security  to  B.,  who  had  agreed 
to  become  A.'s  banker,  and  to  answer  his  drafts,  for  the 

i   Aldridge  v.  Ireland,  B.  R.  £.  24  G.  3.  1    Worseley  ▼.  Demattot,  1  Burr.  467. 

cited  in  WiUiams  ▼.  Nono,  1  Taunt.  Wilion  v.  Day,  3  Burr.  827. 

27.3.     See  Holroyd   t.  Whitehead,  m  Ex  parte    Foord,    cited   by    Lord 

3  Camp.  N.P.  C.  530.  where  this  Mansfield,  in  i  Burr.  477.  Kettle  ▼. 

question  was  left  to   the  jury  by  Hammond,  Middlesex  Sittings  after 

Gibhs,  C.  J.  H.  7  Geo.  3.  Bull  N.  P.  40. 

k  Hasaels  Vf  Simpson,  Poug.  88.  n.  n  Eckhardt  v.  Wilson, 8  T.  R.  i40. 

o  Worseley  y.  DemaUov,  1  Burr.  467. 


ruptcy;  because  it  was  not  within  the  words  of  the  statute, 
which  makes  it  an  act  of  bankruptcy  in  a  person  to  depart  from 
his  dwelling  house  in  order  to  avoid  the  payment  of  a  ju8t  debt 
only,  and  not  the  deliver}*  of  goods  [pursuant  to  an  award],  for  that 
h  a  duty  only.  Lord  Hardwicke,  Cnr.  declared  that  he  thouglit  the 
distinction  taken  by  Willes,  between  abscond ing  to  avoid  a  debt 
and  absconding  to  avoid  a  duty,  a  sound  distinction,  and  well  war- 
ranted by  the  words  of  the  statute. 

(90)  It  may  be  proper  here  to  take  notice  of  the  case  of 
Hooper  v.  Smith,  1  Bl.  Rep.  442.  where  Lord  Mansfield,  C.  J. 
^ook  a  distinction  between  a  conveyance  executed  by  a  trader  of 
all  his  effects,  and  a  conveyance  of  part  of  his  effects,  and  relied 
on  the  cases  of  Cock  v.  Goodfellow,  10  Mod.  4B[),  and  Small  v. 
Oudley,  2  P.  Wms.  427*  as  establishing  this  proposition,  viz.  that 
a  trader  might  give  a  preference  to  one  creditor  by  assigning  to 
him  a  part  only  of  his  goods  for  the  payment  of  part  of  his  debt- 
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purpose  of  enabling  him  to  carry  on  his  trade,  subject  to  a 
defeasance  on  his  paying  such  sums  as  B.  might  advance, 
with  a  covenant  that  on  failure  in  the  performance  of  the 
conditions,  B.  should  take  possession  of  the  effects;  the  con- 
veyance was  holden  to  be  fraudulent,  and  an  act  of  bank- 
ruptcy, although  the  transaction,  as  between  the  parties, 
was  fair  and  for  a  good  and  valuable  consideration:  1st,  on 
the  ground  of  A's  remaining  in  possession  (21)  afler  the 


It  must  be  observed  however,  that  this  opinion,  delivered  by  Lord 
Mansfield  at  Nisi  Prius,  can  hardly  be  considered  as  an  audiority. 
First,  because  it  is  at  variance  with  the  sentiments  exjj^ressed  by 
his  lordship  on  the  same  point,  in  delivering  the  judgment  of  tlie 
court  in  Worajeley  v,  Demattos,  1  Burr.  478,  The  words  of  which 
report  are  these,  **  It  has  been  argued,  that  after  a  resolution  taken 
by  a  trader  to  commit  an  act  of  bankruptcy,  the  trader  so  resolving 
to  become  a  bankrupt,  might  lawfully  prefer  a  just  creditor,  by  con- 
veying pari  of  his  effects  to  satisfy  that  creditor's  debt.  It  is 
not  necessary  to  determine  that  question  in  this  cause,  for  here 
the  conveyance  is  of  aUy  and  therefore  I  will  only  say  that  no  suck 
proposition  is  yet  established^  much  less  in  the  extent  whereto  it  has 
been  urged."  From  the  language  of  this  report  then  it  may  be 
collected  that  the  impression  on  Lord  Mansfield's  mind  at  that 
time  was»  that  the  same  point,  which  in  Hooper  v«  Smith  he  consi- 
dered as  settled,  was  not  then  established;  and  it  is  clear  that  the 
cases  of  Cock  v.  Goodfellow,  and  Small  v:  Oudley,  (which  are  the 
only  cases  mentioned  by  Lord  Mansfield  in  Hooper  r.  Smith,) 
were  fully  within  his  contemplation  when  he  delivered  the  opinion 
of  the  court  in  Worseley  v.  Demattos,  because  he  has  there  stated 
those  cases  at  great  length* 

2dly,  If  this  point  was  not  decided  in  Cock  v.  Goodfellow,  and 
Small  V.  Oudley,  it  can  hardly  be  considered  as  having  been  esta- 
blished in  Hooper  v.  Smith,  because,  independently  of  that  beings 
a  nisi  prius  decision,  there  was  another  point  made  in  the  case,  viz. 
whether  there  was  not  a  concerted  act  of  bankruptcy ;  and  it  is 
not  quite  clear  from  the  report,  on  which  of  these  two  points  Lord 
Mansfield  ultimately  decided  the  case. 

3dly,  The  opinion  of  Lord  Mansfield  in  Hooper  v.  Smith  is 
contradicted  by  subsequent  decisions,  viz.  Devon  v.  Watts,  B« 
R.  Doug.  85.  and  Linton  v.  Bartlet,  C.  B.  3  Wils.  47.  of  which 
last  case,  though  Lord  Mansfield  said,  in  Rust  v.  Cooper,  Cowp. 
632,  633.  that  it  went  further  than  any  former  case,  yet  he  adds, 
that  it  was  well  and  fully  considered.  See  also  Morgan  v.  Horse- 
man,  3  Taunt.  243.  where  the  doctrine  laid  down  in  Linton  v.  Bart- 
let, and  Rust  v.  Cooper,  was  recognized  by  Sir  J.  Mansfield,  C.  J. 

(91)  The  circumstance  of  the  assignee  of  the  effects  not  taking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  ex- 
plained.    Per  Lord  Mansfield,  C.  J.  I  Burr«  484. 
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execution  of  the  deed,  and  thereby  obtaining  a  false  credit^ 
and  2ndly,  on  the  ground  of  an  undue  preference  having  been 
given  by  the  deed  to  B.  contrary  to  the  spirit  of  the  bank- 
rupt laws,  which  anxiously  provide  for  an  equal  distribution 
of  the  estate  of  the  bankrupt  among  all  his  creditors  (22]« 

So,  where  a  trader,  being  in  distressed  circumstances',  ex- 
ecuted a  deed  of  assignment  of  all  his  estate  to  one  of  his 
creditors,  purporting  to  be  a  security  for  an  unliquidated 
sum,  without  delivering  any  kind  of  possession,  except  giv- 
ing a  letter  of  attorney  to  his  own  clerk  (who  had  oefore 
this  transaction  managed  his  affairs,)  to  collect  debts,  &c. 
the  assignment  was  holden  fraudulent  on  the  ground  of  utt- 
due  preference,  and  there  not  being  any  alteration  of  pos- 
session (23). 

A  trader  finding  his  circumstances  on  the  decline',  exe- 
cuted at  midnight  a  bill  of  sale  of  all  his  goods  (with  the 
exception  of  a  few  articles  to  the  amount  of  about  100/.)  to 
some  favourite  creditors,  in  trust  to  pay  them  their  full 
debts,  leaving  other  debts  to  the  amount  of  900/.  unprovided 
for,  and  absconded  the  next  momipg;  the  deed  was  hokien 
fraudulent,  for  the  interest  which  was  excepted  in  the  as- 
signment was  too  minute  to  make  a  difference. 

It  is  to  be  observed,  that  tlie  circumstance  of  the  trader 
being  at  the  time  of  the  conveyance  under  arrest  at  the  suit 
of  the  creditor,  to  whom  the  conveyance  is  made,  will  not 
vary  the  case'. 

In  a  case  where  a  trader  being  in  insolvent  circumstances', 
in  consideration  of  a  loan  of  120/.  without  interest,  assigned 
one:third  part  of  all  his  effects  to  the  lender,  who  was  his 

« 

p  Wilson  V.  Day,  9  Burr.  897.  r  Newton  t.  Cbantler,  7  Eaat,  138. 

q  Compton  V.  Bedford,  1  Bl.  R.  363*    a  Linton  ▼.  Bartlet,  3  Wils.  47. 

Loudon  Sittings  after  H.  T.  1769. 

Lord  Mansfield,  C.  J, 


(22)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particular  creditor  necessarily  prevents  the  property  of  the  trader 
from  heing  distributed  as  the  law  requires  in  cases  of  bankruptcy^ 
that  is  itself  an  act  of  bankruptcy.  Per  Le  Blanc,  J.  in  Newton  v. 
Chantler,  7  East,  145. 

(23)  It  is  observable  that  in  this  and  in  the  preceding  case  the 
deed  was  valid  as  between  the  parties,  which  circumstance  was  ad- 
verted to  by  Lord  Mansfield  in  Wilson  v.  Day,  where  he  said,  ^ 
that  it  was  not  necessary,  that  the  deed  should  be  fraudulent  as  be- 
tween the  parties;  it  was  sufficient,  if  it  was  a  fraud  on  the  creditors 
•^enerally. 
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brother,  and  within  two  days  after  the  execiition  of  the 
deed,  the  trader  absconded ;  it  was  bolden,  that  the  bill  of 
8ale  was  fraudulent,  on  the  ground  of  its  being  made  in  con- 
templation of  bankruptcy,  and  its  being  partial  and  unjust  to 
other,  creditors. 

So  wbere  a  trader,  in  insolvent  circumstances^,  having 
an  act  of  bankruptcy  in  contemplation,  and  being  threat- 
ened with  an  attachment  for  non-payment  of  money  under  a 
decree  of  the  Court  of  Chtticery,  voluntarily  by  deed  as- 
signed a  lease,  part  of  his  estate,  to  three  of  his  creditors, 
(one  of  whom  had  lent  him  money,  and  the  other  had  in- 
dorsed notes  for  him,)  as  a  security  for  the  payment  of  these 
debts^  and  tben  in  trust  for  himself;  the  deed  was  holden  an 
act  of  bankruptcy,  1st,  As  a  fraud  upon  the  creditor  under 
the  decree,  who  might  have  claimed  the  benefit  of  the  lease, 
notwithstanding  the  assignment  was  for  a  valuable  consi- 
deration, on  the  authority  of  Twyne*8  case;  and  2ndly,  As 
being  a  voluntary  preference  contrary  to  the  general  policy  of 
the  bankrupt  laws. 

Where  a  trader,  being  arrested  for  debt  by  one  creditor", 
executed  a  bill  of  sale  to  another  creditor  (who  had  been 
induced  to  give  a  bond  for  his  appeai-ance  at  the  return  of 
the  writ)  of  all  his  effects,  for  the  purpose  of  paying,  in  the 
first  instance,  the  debts  due  to  both  the  creditors,  and  after- 
wards the  overplus,  if  any,  to  himself;  and  the  creditor,  to 
whom  the  bill  of  sale  was  executed,  took  possession  of  the 
effects  the  day  after  the  execution  of  the  deed,  on  which  day 
the  trader  committed  an  act  of  bankruptcy  by  keeping 
house:  it  was  holden,  that  the  execution  of  the  bill  of  sale 
was  an  act  of  bankruptcy. 

A  trader,  being  urged  by  the  importunity  of  a  creditor,  ex- 
ecuted a  conveyance  of  lands  in  trust  to  sell,  and  to  pay  such 
creditor,  with  a  further  trust  to  pay  debts  to  certain  relatives, 
in  order  to  give  them  an  undue  preference  in  contemplation  of 
bankruptcy;  it  was  holden,  that  the  deed  so  executed  was  an 
act  of  bankruptcy*. 

A  trader,  knowing  himself  to  be  in  insolvent  circum- 
stances^, and  being  under  arrest  in  execution  at  the  suit  of 
a  creditor,  executed  a  bill  of  sale  of  all  his  goods  to  the 
creditor,  for  the  purpose  of  paying  his  debt,  with  a  reserv- 
ation of  the  surplus  to  himself;  it  was  holden  that  this  a&- 

t  DeTon  T.  Watts,  Doog.  85.  report  was  questioned  in  HatselA  v. 

II  Butcher  v.  Easto,  Doug.  994.    See        Simpson,  Doug.  91,  99.  n. 

abo  Law  ▼.  Skinner,  9  61.  R.  996.    x  Morgan  ▼.  Horseman,  3  Taunt.  241. 

which  is  not  inserted,  because  the    y  Newton  v.  Chaniler,  B^  R.  H.  46  G. 

S.  7  East,  138. 
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hignmcnt,  although  executed  ynder  the  compulsion  of  an  ar- 
rest was  fraudulent,  and  an  act  of  bankruptcy;  the  necessary 
cX)nsequence  of  the  deed  bein^]:  to  prevent  the  bankrupt  from 
carrying  on  trade,  and  thereby  operating  as  an  injury  to  the 
other  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  the  per- 
sons who  have  signed  the  fraudulent  deed*,  and  are  privies 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.  But 
where  a  commission  of  bankruptcy  was  sued  out  on  a  fraudu- 
lent deed,  upon  the  petitipn  of  a  creditor  who  had  not 
concurred  in  such  deed,  but  who  was  chosen  assignee,  toge* 
ther  with  other  creditors  who  had  concurred  and  were  privy 
to  the  fraud";  it  was  holden,  that  it  was  not  any  objection 
to  an  action  brought  by  them  as  assignees  for  the  recovery 
of  part  of  the  bankrupt's  estate,  that  some  of  the  assignees 
had  concurred  in  the  fraudulent  deed,  the  petitioning  credi- 
tor not  having  so  concurred. 

A.  having,  contracted  with  a  canal  company  to  build 
works  on  the  canal^  as  their  engineer,  purchased,  with 
money  advanced  by  the  company,  timber  and  other  articles 
for  that  purpose,  which  were  deposited  on  the  premises  of 
the  company.  Being  considerably  indebted,  he  borrowed 
of  the  company  a  further  sum  of  money  to  pay  his  creditors 
the  full  amount  of  their  debts,  and  as  a  security  executed  a 
bill  of  sale  of  his  effects,  which  were  then  lying  on  the  pre- 
mises of  the  company,  and  delivered  them  by  the  delivery  of 
a  copper  halfpenny.  It  was  insisted,  that  the  bill  of  sale 
was  fraudulent,  because  the  possession  remained  to  all  ap- 
pearances the  same  after  as  before  the  conveyance,  and  tlie 
bankrupt  continued  to  gain  a  false  credit  as  the  owner  of 
the  goods;  but  the  court  held,  that  possession  of  the  goods 
having  been  delivered  to  the  company  at  the  time  of  the 
e^cecution  of  the  bill  of  sale,  as  far  as  possession  under  these 
circumstances  could  be  given,  the  deed  was  not  fraudulent. 

A  surrender  of  a  copyhold  estate  to  a  creditor*,  for  the 
purpose  of  giving  an  undue  preference,  is  not  an  act  of 
bankruptcy;  because  the  conveyance  ne(^essary  to  consti- 
tute an  act  of  bankruptcy  must  be  such  as  Would  defeat  or 
delay  creditors  at  law,  and  the  copyhold  not  being  liable 
cither  to  a  Ji,  fa.  or  elei^if,  a  creditor  could  not  have  obtained 
possession  of  it,  if  it  had  not  been  surrendered. 

X  Btiniford  ▼.  Baron,  g  T.  It.  SJM  n.  b  Mnnton  v.  Moore » 7  T.  R.  67. 

«i  Tappvndcn  y.  Burgess,  4  Ettst*!  R.  c  Kx  parte  Cockiholt,  3  Bro.  Cli  C\ 

93<i.  Jackson  ▼.  Irwin^  j)  Camp.  N,        502> 

PC.  49. 
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It  has  not  as  yet  been  decided  that,  where  the  conrqrancfr 
by  the  trader  of  his  effects  is  not  by  deed,  such  conveyance 
though  fraudulent,  is  an  act  of  bankruptcy.  Indeed  it  has 
frequently  been  9ts6rted  that  it  is  not;  by  Lord  Mansdetd, 
C  J,  and  Aston,  J.  in  Martin  v.  Pewtress,  4  Burr.  2478. 
2480  2482.  and  in  Rust  v.  Cooper,  Cowp.  633,  635,  But 
such  conveyance,  though  it  does  not  amount  to  an  act  of 
bankruptcy,  will  be  void  by  reason  of  the  fraud.  The  leading 
cases  on  the  subject  are,  Alderson  v.  Temple,  4  Burr.  2235. ; 
Martin  v.  Pewtress,  4  Burr.  2477- ;  Harman  v.  Fisher,  Cowp. 
117- ;  and  Rust  v.  Cooper,  Cowp.  629.  See  also  Manton  v. 
Moore,  7  T.  R.  71.  where  Lord  Kenyon,  C.J.  took  this  dis- 
tinction: A  conveyance  of  goods  without  deed  is  fraudu- 
lent, unless  possession  of  the  goods  be  given:  if  it  be  by 
deed,  it  is  fraudulent,  and  an  act  of  bankruptcy. 

B.  a  bookseller**,  in  September  1807,  applied  to  the  defen- 
dant, a  pawnbroker,  to  discount  three  bills  for  him,  which 
he  had  drawn  upon  C.  and  D.     The  defendant  gave  him  cash 
for  them,  but  soon  after  becoming  suspicious  of  B.'s  credit, 
he  asked  him,  whether  they  were  not  accommodation  bills: 
B.  answered  that  they  were.    The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  became  due.    In  consequence 
of  this  application,  B.  at  different  times,  between  November 
and  February,  deposited  with  the  defendant  various  parcels 
of  books  to  the  value  of  about  300/.  for  the  purpose  of  bein^ 
sold  for  his  benefit,  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.     These  books  were  chiefly  brought  by  B. 
in  a  hackney-coach  in  the  evening.    It  likewise  appeared 
that  he  had  compounded  with  his  creditors  two  or  three 
years  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  had  lent  him  money  to  pay  the  stipu- 
lated composition.     B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 
against  him  on  the  17th  of  that  month;  the  bills  then  re- 
mainincr  in  the  defendant's  hands  unsatisfied.      It  was  con- 
tended  on  the  part  of  the  plaintiffs,  that  the  defendant  had 
unduly  obtained  possession  of  the  books  by  a  voluntary 
preference.      Lofd  Elleuborou^h.     "  How  is  this  a  case  of 
voluntary  preference?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.     The  bills  were  not  due^ 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
had  a  right  to  ask  for  farther  security.     The  defendant  had 
not  a  right  of  action  when  the  books  were  deposited  with 
him;  but  the  bills  constituted  a  good  petitioning  creditor's 

d  Crosby  v.  Cruucb,  9  Gamp.  N.  P.  C.  i6(3.  1 1  East,  256. 
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debt,  and  might  have  afforded  him  the  means  of  compulsion* 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank*- 
ruptcy  are  void.  Precedent  acts  supposed  to  be  in  contem« 
plation  of  bankruptcy  have  likewise  been  invalidated;  but 
this  is  an*  excrescence  upon  the  bankrupt  laws.  The  cases 
upon  the  subject  have  gone  far  and  far  enough,  and  I  am 
not  disposed  to  give  them  any  extension.  If  the  debt  had 
been  due  here,  the  preference  certainly  would  not  have  been 
fraudulent  It  wants  voluntariness  in  which  the  fraud  con- 
sists. l*he  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  or  a  debt  actually  due  has  been 
allowed  to  be  valid,  has  not  been  that  he  might  resort  to  a 
suit  to  enforce  payment,  but  that  his  demand  repels  the 
presumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest  A  de- 
mand of  farther  security  for  a  debt  not  yet  due  has  the  same 
effect;  and  in  neither  case  is  there  any  fraud  upon  the 
bankrupt  laws,  on  which  ground  alone  transactions  previous 
to  bankruptcy  can  be  set  aside."  Plaintiffs  nonsuited.  On 
a  motion  to  set  aside  the  nonsuit,  the  court  were  of  opinion 
that  the  delivery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and  void: 
that  in  order  to  constitute  such  voluntary  preference,  two 
things  must  concur ;  1st  that  the  delivery  should  be  volun- 
tary on  the  part  of  the  bankrupt;  and,  2ndly,  that  at  the 
time  of  such  delivery,  there  should  be  a  contemplation  of 
bankruptcy.  In  the  present  case,  the  •proposition  for  giving 
farther  security  came  from  the  creditor  and  not  from  the  bank- 
rupt Hartshorn  V.  Slodden,  2  Bos.  &  Pul.  58*2,  was  cited  as 
in  point 

A  creditor  obtains  a  preference  in  contemplation  of  an  in- 
tended deed  of  composition,  which  would  be  fi;audulent 
against  the  creditors  under  that  deed:  the  composition  going 
off,  the  creditor  may  hold  his  securities  against  a  commission 
of  bankrupt  subsequently  issued,  and  not  contemplated  at  the 
time  of -the  preference*. 

Having  stated  the  decisions  which  have  been  made  upori 
the  several  acts  of  bankruptcy  enumerated  in  the  13  Eliz. 
c.  7.  §  1.  and  1  Jac.  1.  c.  16.  §  2.  I  shall  proceed  to  the  consi- 
deration of  such  acts  as  are  mentioned  in  the  21  Jac.  1.  c.  19.' 
8  2. 

^  Wheelwright  ▼.  Jackt«D,  5  Taunt.  i09<. 

Oaf 
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10.  "  Ohtaining  either  by  himself,  or  others  by  his  procure* 
"  ment,  any  protection  other  than  such  person  as  shall  be 
"  lawfully  protected  by  privilege  of  parliament,^' 


Granting  protections  has  fallen  into  disused  According 
to  Blackstone,  the  last  instance  which  appears  on  our  books 
is,  a  protection  granted  by  King  William  m  1692«.  By  stat 
7  Ann.  c.  12.  §  5.  traders  are  declared  not  to  be  entitled  to 
the  protection  given  by  that  act  tp  the  servants  of  ambassa- 
dors and  other  public  ministers* 

• 
11.  *•  Exhibiting  to  the  king,  or  any  of  his  courts ^  any  petition 
"  or  bill  against  his  creditors ^  to  compel  them  to  accept  lesM 
•*  than  their  just  debts ^  or  to  procure  time^ 

These  bills  have  been  long  exploded*. 


12.  *'  Or^  being  arrested  for  debt^  shall  after  his  arrest  lie  in 
*•  prison  two  months  or  more,  upon  that  or  any  other  arrest 
**  or  detention  in  prison  for  debt,  shall  be  adjudged  a  bank* 
••  ruptfrom  the  time  of  thefrst  arrest^ 


The  day  on  which  the  arrest  is  made  is  to  be  included  in 
the  reckonins:*;  according  to  the  rule,  that,  where  the  com- 
putation of  time  is  to  be  made  from  an  act  done,  as  in  this 
case  from  the  firrest  of  the  trader,  the  day  when  such  act  is 
done  is  to  be  included;  and  the  months  are  lunar  months. 
But  if  there  is  not  a  continuing  imprisonment  from  the 
time  of  the  arrest,  then  the  intention  of  the  legislature  ap- 
pears to  have  been  that  the  two  months  should  run  only 
from  the  time  of  the  party's  going  to  prison,  and  not  from 
the  arrest.  Hence  where  a  trader  was  arrested  for  debt  ou 
the  4th  of  Movember*^,  but  allowed  to  go  at  large  until  the 
8th,  when  lie  returned  into  custody,  and  being  afterwards 
moved  into  the  King's  Bench  prison,  lay  there  upwards  of 
t\^'0  months,  it  was  holden,  that  the  act  of  bankruptcy 
which   he  thus  committed,  had  reference  only  to  the  Sth 

f  3  RI,romm.9^9.  i   Glasstiigton  t.  Rawlinn,  3  £ast*B  K . 

g  Ser  Barradale  v.  Ld.  Cutfs,  3  Lev.  407. 

333.  k  Barnard  v.  Palmer,  1  Camp.  N.  P, 

|i  Per  North,  Ld.Kecper,in  Ald.Bkick-  C.  509« 

weiPtt  cas«|^  1  Vern,  1S3. 
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when  he  returned  into  custody,  and  not  to  the  4th  when 
the  original  arrest  took  place.  So  where  a  trader,  being 
arrested,  put  in  bail*,  and  afterwarda  surrendered  in  dis- 
charge of  his  bail,  and  continued  above  two  months  in 
prison,  it  was  holden,  that  he  was  a  bankrupt  only  from  the 
time  of  his  surrender,  not  from  the  time  of  his  arrest.  But 
where  sham  bail  was  put  in  before  a  judge"*  as  a  means  t6 
get  the  trader  turned  over  to  the  prison  of  the  court,  and  he 
was  accordingly  surrendered  and  sent  there,  it  was  holden 
that  the  fmprisonment  was  to  be  computed  from  the  arrest; 
there  beino;  an  unbroken  imprisonment  from  the  time  of  the 
arrest,  and  the  bailing  being  considered  as  a  mere  form  to 
turn  the  bankrupt  over  from  one  custody  to  another.  So 
where  the  trader  was  sick  in  bed  at  the  time  of  the  arrest,  and 
could  not  be  immediately  removed  to  prison ". 

Although  the  trader  is,  during  two  months,  in  a  pro- 
gressive course  of  committing  an  act  of  bankruptcy',  yet 
the  act  of  bankruptcy  is  not  complete  until  the  expiration 
of  the  two  n^onths,  and  consequently  a  commission  cannot 
regularly  issue  until  that  time;  for,  in  order  to  obtain  it, 
there  must  be  an  affidavit  that  the  party  has  committed  an 
act  of  bankruptcy.  The  property  of  the  bankrupt  vests  in 
the  assignees  by  relation  either  from  the  time  of  the  arrest'  or 
the  going  to  prison,  as  the  case  may  be* 

13.  "  Or  beingr  arrested  for  the  sum  of  100/.  or  more  of  just 
•*  debt,  shall,  after  such  arrest,  escape  out  of  prison.^* 

A.  having  been  arrested  for  debt  in  Kent  on  the  31st  of 
March',  was,  on  the  6th  of  May  following,  brought  up  by 
an  habeas  corpus,  in  order  to  be  turned  over;  on  the  road  to 
the  judges'  chambers,  A.  was  permitted  to  call  at  an  house 
in  the  city  of  London,  and  was  carried  thence  to  a  judge's 
chamber  to  be  bailed,  and  accordingly  was  bailed,  but  in* 
stantly  there  surrendered  by  his  bail  m  discharge  of  them- 
selves, and  thereupon  committed  to  the  King's  Bench  pri- 
son, where  he  lay  above  two  months.  It  was  adjudged^ 
that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff,  was  not  an  escape  within  the  meaning  of  thii 
act 

1  Tribe  ▼.  Webber,  Willei,  464.  o  Gordon  ▼.  Wilkinson,  8  T.  R.  507^ 

ID  Rose  V.  Green,  1  Burr.  437.  stated  p  King  v.  Leith,  2  T.  R.  I4i. 

more  fully  post.  q  Rose  T.  Gxecn^  ]  Barr.  437.  ' 

u  Steveua  t.  Jackson,  4  Camp.  ]64. 
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IV.  Of  Property  in  the  Possession  of  the  Bankrupt  a$ 

reputed  Owner, 

By  Stat.  21  Jaa  1.  c.  19.  §  11.  reciting,  "that  it  often  falU 
out  that  many  persons,  before  they  become  bankrupts,  con- 
vey their  goods  to  other  men  upon  good  consideration,  yet 
Btill  keep  the  same,  and  are  reputed  the  owners  thereof,  and 
dispose  of  the  same  as  their  own ;  it  is  enacted,  "  that  if  any 
"  person,  at  such  time  as  he  shall  become  bankrupt,  shall, 
•*  by  the  consent  and  permission  of  the  true  owner  and  pro^ 
•*  prieiaryy  have  in  his  possession,  order,  and  disposition^  any 
**  goods  or  chattels,  whereof  he  shall  be  reputed  owner^  and 
*'  take  upon  him  the  sale,  alteration,  or  disposition,  as  owner, 
•*  the  commissioners  shall  have  power  to  dispose  and  sell  the 
**  same  for  the  benefit  of  the  creditors  seeking  relief  under 
"  the  commission,  as  fully  as  any  other  part  of  the  estate  of 
'•  the  bankrupt" 

It  was  formerly  a  question  whether  the  preamble  did  not 
restrain  the  enactmg  part  of  this  section ',  and  confine  its  ope-^ 
ration  to  property,  originally  belonging  to  the  bankrupt,  and 
remaining  in  his  possession  after  a  conveyance  of  it  to  ano- 
ther ;  but  it  was  adjudged  in  Mace  v.  Cadeil%  Cowp.  232.  and 
post,  p.  203,  that  it  did  not,  and  that  it  extended  to  the  goods 
of  other  pei*sons  which  are  permitted  to  remain  in  the  posses- 
sion of  the  bankrupt,  and  whereof  he  may  take  upon  himself 
the  sale,  alteration,  or  disposition  as  owner. 

The  general  view  of  the  provision  now  under  considera- 
tion was  to  prevent  traders  from  gaining  a  delusive  credit,  from 
a  false  appearance  of  their  circumstances,  to  the  misleading 
and  deceit  of  those  who  should  trade  with  them. 

Choses  in  action  fall  within  the  description  of  goods  and 
chattels  mentioned  in  this  clause'. 

Mortgages  or  sales  upon  condition  of  goods  and  chattels 
are  within  the  statute,  as  well  as  absolute  sales ' ;  and  a  mort- 
gage by  one  partner  to  another  of  a  moiety  of  stock  in  trade 
IS  not  distinguishable  from  a  mortgage  to  a  stranger,  if  the 
mortgagor  is  suffered  to  continue  in  possession  as  visible 
partner. 

The  principal  difficulty  in  deciding  questions  on  this  statute 

f  Lord  HarJwicke,  in  Byal  ▼.  flolle,  s  Horn  v.  Baker,  g  East,  Sd9.  S.  P. 

'    1  Atk.  IHQ.  xftis  of  opinion  that  the  t   Ryal  v.  Rolle,  1  Vezey,  S48.    i  Atk* 

enacting  part  of  the  clause  was  re-  ]6s.  S.  C.    l  Wils.  s6u.  S.  C. 
■  fltrainedby  the  preamble. 
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lies  in  ascertaining,  whether  the  bankrupt  is  reputed  owner 
or  not  When  this  fact  is  settled,  the  application  of  the  sta- 
tute is  easy ;  for  from  the  reputed  ownership  false  credit  arises  ; 
from  that  false  credit  arises  the  mischief,  and  to  that  mischief 
the  remedy  of  the  statute  applies. 

As  it  has  been  truly  observed,  that  these  questions  have 
much  more  of  fact  in  them  than  law"  (24),  I  have  ventured 
to  state  the  decisions  at  considerable  length ;  lest  I  should 
mislead  the  reader,  arranging  them  under  two  divisions :  first, 
cases  within  the  statute ;  and,  secondly,  cases  not  within  the 
statute. 

1.  Cases  within  the  Statute, — 21  Jac.  1,  c.  19 — A  trader 
being  indebted  to  J.  S',  mortgaged  to  him  certain  leasehold 
estates  and  some  hoys,  but  did  not  deliver  possession  of  them, 
and  afterwards  the  trader  became  a  bankrupt  J.  S.  brought 
an  ejectment  and  got  possession  of  the  leasehold  estate,  but 
the  assignees  took  possession  of  the  hoys.  The  leasehold 
not  being  sufficient  to  pay  J.  S.  his  principal  and  interest,  he 
filed  a  bill  to  foreclose  and  to  compel  the  assignees  to  redeem 
the  hoys,  or  that  they  might  be  sold  to  pay  his  demands. 
The  assignees  admitting  the  leasehold  not  sufficient  tapay 
J.  S.  insisted  on  their  right  to  the  hoys  under  this  clause  of 
the  statute,  the  bankrupt  having  possession,  and  acting  as 
owner  thereof  until  he  was  declared  a  bankrupt.  Lord 
Talbot  decreed,  that  the  plaintiff'  should  be  at  liberty  to 
come  in  under  the  commission  for  his  deficiency ;  dismissing 
the  bill  so  far  as  it  required  account  of  the  profits  of  the 
hoys,  which  were  ordered  to  be  sold  for  the  benefit  of  the 
creditors  in  general.  N.  In  Hall  v.  Gumey,  Co.  B.  L^  5th 
edit.  p.  342.  Lord  Mansfield,  C.  J.  said,  that  in  this  case  of 
Stevens  v.  Sole,  there  was  a  grand  bill  of  •sale  which  was 
delivered  to  the  niortgasfee. 


"O^O^ 


So  where  the  owner  of  nineteen  two-and-thirtieth  parts  of 
a  ship  1^,  then  lying  at  \armouth,  conveyed  an  interest  in  the 
same  to  the  defendant,  by  way  of  mortgage,  and  deUvered 
to  him  the  grand  bill  of  sale,  but  continued  in  the  manage^ 

tt  Per  Bnller,  J.  in  Walker  t.  Bornell,  x  Stephens  v.  Sole,  cited  i  Atk.  170. 

Dou|^.  3M.  recofi^oixed by  Lawrence,  y  Hall  v.  Gurney,  Co.  B.  L.  5tb  edit. 

J.  in  Hurn  ▼.  Baker,  48  G  3.  B.R.  p.  343. 
9  East,  341. 


(24)  Hence,  in  cases  of  this  kincf,  it  seems  proper  to  leave  it  to  the 
jury  to  say,  whether  under  the  circumstances,  the  bankrupt  had  the 
reputed  ownership  of  the  goods  at  the  time*  See  the  i^mark  o^ 
Lawrence,  J.  9  East,  341. 
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mefit  of  the  ship,  together  with  the  other  part-owners,  and 
acted  as  visible  part-owner,  from  the  time  of  the  conveyance 
until  he  became  a  bankrupt ;  Lord  Mansfield,  on  the  a^utho- 
rity  of  Stevens  v.  Sole,  held  that  the  defendant  was  not  en- 
titled to  retain  a,^ainst  the  assignees.  See  ex  parte  Stand- 
groom,  Co.  B.  L.  p.       ,1  Ves.  jun.  Id3.  and  post. 

So  where  A.,  a  brewer*,  in  partnership  with  B.,  mortgaged 
to  C.  in  trust  for  B.  his,  viz.  A/s  moiety  of  the  utensils, 
stock  in  tmde,  debts,  profits,  &c.  for  securing  a  sum  of  mo- 
ney lent  to  him  by  B.,  but  continued  in  possession  of  the 
stock,  &c. ;  and  received  the  debts  as  if  in  partnership  with 
B.,  and  afterwards  became  a  bankrupt;  it  was  hoiden  by 
Lord  Hardwicke,  Ch.  assisted  by  Burnet,  J.,  Parker,  C.  B., 
and  Lee,  C.  J.,  1st.  On  the  authority  of  the  preceding  case, 
of  Stevens  v.  Sole,  that  a  conveyance  of  goods  and  chattels, 
by  way  of  mortgage,  or  with  condition  of  redemption,  was 
within  the  statute,  and  that  the  mortgagee  or  vendee  upon 
condition  was  "  true  owner  and  proprietor,"  within  the 
meaning  of  that  statute.  2dly,  That  "  goods  and  chattels" 
included  debts  ;  and  in  this  case  notice  of  the  assignment  of 
the  debts  to  the  partner  not  having  been  given,  the  assignees 
of  the  bankrupt  were  entitled  to  dispose  of  them  for  the 
benefit  of  the  creditors  in  general.  3dly,  That  the  mortgage 
to  C.  in  trust  for  B,  the  partner,  was  not  to  be  distinguished 
from  a  mortgage  to  a  stranger,  under  the  circumstance  of  this 
case,  the  trustee  not  having  interfered.  That  if  it  had  been 
intended  to  take  the  case  out  of  the  statute,  B.  when  he  be- 
came entitled  to  A.'s  moiety,  should  have  had  the  sole  and 
not  a  jdint  possession  only;  that  A.  having  continued  in 
possession  after  the  conveyance  as  visible  partner,  and  received 
debts,  &c.  by  the  permission  of  B.,  had  the  order  and  dispo- 
sition of  the  goods  and  chattels,  and  was  one  of  the  reputed 
owners  as  much  as  B. 

Another  point  was  made*,  whether  B.,  by  the  loan  to  A. 
his  partner,  did  not  gain  a  special  lien  on  A.'s  moiety  of  the 
partnership  effects;  but  it  was  determined  that  he 'had  not 
any  such  lien,  there  not  being  any  authority  or  precedent 
for  it  after  a  bankruptcy  ;  and  that  it  was  a  different  considera- 
tion what  a  court  of  equity  might  do  between  the  parties 
themselves,  while  both  remained  capable  of  transacting  for 
themselves. 

It  was  agreed  by  the  court,  in  the  preceding  case,  that  moi;t- 
gages  of  lands  and  fixtures  \yere  not  affected  by  the  statute ; 

t  Ryal  V.  RoHc,  i  Vezcy,  948.  \  Alk.  a  l  Vezcy,  3/3. 

l63.   1  WilB.  sao. 


BANKRUPT.  tOl 

ftnd  the  same  doctrine  was  laid  down  in  Horn  t.  Baker,  9 
J*^st,  237.  as  to  vats  and  stills  belonging  to  a  distillery,  and 
which  were  fixed  to  the  freehold. 

In  trover  for  a  dier's  plant^,  it  appeared  that  the  plaintiff 
had  sold  the  plant  to  B.  for  which  he  gave  the  plaintiff  two 
promissory  notes,  one  payable  in  one  year,  and  the  other  in 
two  years  from  the  time  of  the  sale.  At  the  expiration  of 
the  first  year,  B.  finding  it  inconvenient  to  pay  the  note  then 
due,  by  mdenture  agreed  to  assign  and  deliver  the  plant  to 
plaintiff,  in  consideration  of  his  delivering  up  the  notes ;  but 
it  was  stipulated  in  the  deed  that  A.  should  let  the  plant  to 
B.  for  a  term  of  years  at  a  certain  rent  B.  covenanted  to 
pay  the  rent  quarterly,  to  keep  the  plant  in  repair,  and  not 
to  assign  it  without  the  consent  of  the  plaintifi*.  The  deed 
contained  a  proviso  that  B.  should  deliver  the  plant,  and  that 
the  plaintiff  might  take  possession  of  the  same  on  failure  in 
the  payment  of  the  rent.  There  was  a  memorandum,  also, 
that  B.  had  put  the  plaintitf  into  possession  by  the  delivery 
of  one  winch  in  the  name  of  the  whole.  Afterwards  B.  be- 
came a  bankrupt,  and  the  defendant  being  chosen  assignee, 
took  possession  of  the  plant  as  part  of  the  effects  of  B.  The 
court  were  of  opinion,  that  this  case  was  within  the  statute, 
and  Lord  Mansfield  said  that  he  had  not  any  doubt  that  this 
was  a  new  experiment  to  defeat  the  bankrupt  laws.  The  law 
bad  saitl*^,  that  a  trader  could  not  mortgage  his  efi'ects  and  al^ 
the  same  time  keep  possession.  What  was  the  case  here  ? 
the  bankrupt  solcl  and  kept  possession,  and  paid  interest  for 
the  money ;  if  this  contrivance  were  sutfei;ed.  It  would  open  a 
door  to  avoid  the  statutes,  and,  therefore,  it  ought  not  to  be 
allowed  to  prevail. 

So  where  B.  kept  .a  coffee-house**,  and  a  creditor;  after 
taking  in  execution  all  the  household  furniture  and  other 
articles  belonging  to  tiie  coffee-house,  let  them  by  deed  to 
B.  for  a  term  of  years,  who  covenanted  not  to  remove  them 
without  the  creditor's  consent ;  B.  having  continued  in  pos- 
session under  this  deed  for  several  years,  until  the  time  of 
his  bankruptcy,  the  assignees  were  holden  to  be  entitled  to 
the  property  under  this  statute,  the  bankrupt  having  had 
3uch  a  possession  as  necessarily  created  a  reputation  of 
Ownership.  The  bankrupt  being  the  reputed  owner  and 
appearing  to  have  the  order  and  disposition  of  the  goods, 
the  court  considered  him  as  having  taken  upon  himself  the 
sale,  order,  and  disposition,  within  the  meaning  of  this  sta- 

\i  Bry«oa  ▼.  Wylie,  B.  R.  H.  23  G.  3.    c  In  Ryal  t.  Rnlle,  i  Atk.  i65. 
1  Bos.  &  Pui.  83.  n.  d  Xingbuo  ▼.  Biggs,  i  Bot.  it  PuL  B9^ 
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tute,  which  tenns  they  observed  were  only  incidental  to  re- 
puted ownership. 

Trover  for  goods'.  It  appeared  that  the  defendants  were 
bankers,  to  whom  B ,  amercer,  resident  in  Cumberland,  had 
given  a  warrant  of  attorney  to  secure  certain  advances  which 
they  had  made  to  him.  Judgment  having  been  entered,  a 
writ  of  fi.  fa,  was  sued  out  thereon,  and  a  warrant  directed, 
on  7th  May,  to  two  of  B.'s  shopmen,  there  being  no  bound 
bailiffs  in  Cumberland.  The  shopmen  w^re  desired  to  take 
possession  of  all  B.'s  stock  in  trade  under  it  Having  got 
the  warrant  they  remained  iij.  the  shop  till  night,  when  they 
locked  it  and  carried  away  the  key.  But  on  the  Monday 
morning  they  again  opeued  it ;  and,  although  B.  did  not  in* 
terfere,  busmess  was  carried  on  apparently  as  usual.  On  the 
evening  of  this  day,  B.  committed  an  act  of  bankruptcy.  A 
commission  of  bankrupt  was  sued  out  against  him  on  the 
14th  of  the  same  month.  The  goods  were  afterwards  sold  by 
public  auction  under  the  warrant,  the  shopmen  having  re- 
mained in  possession  from  the  time  it  was  delivered  to  them. 
Ld.  Elienborough,  C,  J. — ^How  can  the  possession  of  the 
servants  be  adverse  to  that  of  their  master  ?  The  goods  were 
certainly  under  the  "  order,  disposition,  and  control"  of  the 
bankrupt,  when  the  bankruptcy  happened,  and  therefore 
passed  to  his  assignees  notwithstanding  the  execution.  I  re- 
member art  execution  in  the  North,  where  the  warrant  was 
delivered  to  a  gentleman's  butler  who  continued  to  serve  up 
wine,  and  to  wait  at  his  master's  table  as  before.  The  court 
has  more  than  once  expressed  an  opinion  that  there  ought  to 
be  bound  bailiffs  in  Cumberland  as  m  other  counties.  They 
seem  to  have  supposed  here,  that  a  possession,  aliene  to  the 
master's,  dissolved  the  relation  between  him  and  his  servants ; 
but  they  were  wrong  in  point  of  law.  Had  they  delivered  the 
warrant  on  the  7th  to  a  bound  bailiff,  and  put  him  in  posses- 
sion, all  would  have  been  right. 

A,  a  trader  and  an  officer  in  the  East  India  Company's 
service  ^  assigned  his  privilege  of  shipping  goods  from  the 
East  Indies  to  England  to  B.  for  a  valuable  consideration ; 
and  in  order  to  evade  the  by-laws  of  the  East  India  Com- 
pany, which  prohibit  such  assignment,  the  goods  were  ship- 
ped, entered,  warehoused,  and  sold  by  the  Company  in  A.'s 
rtan^e,  and  the  proceeds  carried  to  his  account ;  but  before  A, 
received  those  proceeds  from  the  Company,  he  became  a 
bankrupt    It  was  holden,  that  his  assignees  were  entitled  to 

e  Jackson  ▼.  Irwin,  j  Camp.  N.  P.  C.    f  Gordon  w.  £.  I.  Compuiy,  7  T.  R« 
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recover  the  amount  in  an  action  for  money  had  and  received, 
against  the  Company,  this  being  such  a  possession  as  fell  with- 
in the  statute. 

It  has  already  been  observed  that  the  enacting  part  of  the 
llth  section  of  the  statute  21  Jac.  I.  c.  19.  now  under  consi- 
deration, is  not  restrained  by  the  preamble,  but  that  it  extends 
to  the  goods  of  other  persons  remaining  in  the  possession  of 
the  bankrupt,  as  well  as  those  which  were  originally  the 
banknipt*s  property. 

Hence,  where  it  appeared  that  the  plaintiff  having  kept  a 
public-house  ^,  and  had  a  licence,  said  she  was  married  to 
one  Penrice,  whose  name  she  afterwards  entered  in  the  books 
of  the  excise  office,  with  a  note  in  the  margin  "  married,'* 
from  which  time  Penrice  had  the  licence,  and  continued  in 
the  possession  of  the  house  and  goods  tmtil  he  conmiitted  an 
act  of  bankruptcy ;  the  court  were  of  opinion,  that  this  case 
was  within  the  statute,  on  two  grounds;  1st  That  the  sta-i 
tute  extended  to  the  goo  is  of  other  persons  as  well  as  to  those 
which  were  originally  the  bankrupt's  property.  2(ily.  That 
after  a  solemn  declaration  by  the  plaintit!"  that  she  was  mar- 
ried to  Penrice,  and  that  these  were  the  goods  of  Penrice  in 
her  right,  she  should  never  be  allowed  to  say  that  she 
was  not  niarried  to  him,  and  that  the  goods  were  her  sole 
property. 

So  where  household  furniture,  the  separate  (property  of  the 
wife  of  B.  **  and  of  her  children  by  a  former  husband,  weie, 
upon  her  marriage  with  B.,  assigned  to  the  plaintifis,  as 
trustees,  in  trust  to  suffer  B.  to  enjoy  tli£m,  on  condition  that 
he  should  pay  the  plaintiffs,  for  the  use  of  the  children  of  his 
wife  by  her  former  husband,  a  certain  sum  by  yearly  instal- 
ments ;  and,  notwithstanding  several  defaults  in  payment  of 
those  instalments,  the  bankrupt  was  permitted  by  the  trustees  '  y 

to  remain  in  the  possession  oi  those  goods,  until  the  evening 
before  he  committed  an  act  of  bankruptcy,  when  they  repos- 
sessed themselves  of  the  goods:  it  was  holden,  that  the 
trustees  had  suffered  the. bankrupt  to  have  the  possession^ 
order,  and  disposition  of  the  goods,  dnwn  to  the  time  of  his 
bankruptcj/^  and  therefore  the  case  fell  within  the  veiy 
words,  as  well  as  the  meaning',  of  the  statute.  But  the  goocJM 
must  be  in  the  possession  ot  the  bankrupt  at  the  time  of  his 
bankruptcy^  otherwise  the  statute  does  not  apply  *. 

A.,  a  termor  for  years  of  lands,  had  built  thereon  a  recti- 

%  Macev.  Caddl,  Cowp.  232.  i  Jonei  t.  Dwyer,  is  East,  2i. 
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fying  distil-house^,  where  he  carried  on  the  business  of  a 
distiller  in  partnership,  with  B.    A.  finding  it  to  be  a  losing 
concern,  withdrew  from  the  business,  and  thereupon  leased 
to  B.  (his  former  partner)  and  one  C.  the  premises,  together 
with  the  stills^  vats^  and  utensils^  proper  for  carrying  on  the 
bushiess,  and  which  had  been  used  by  A.  and  B.     Under  this 
lease  B.  and  C.  continued  in  possession  of  the  property,  car- 
rying on  the  trade  in  the  same  manner  as  was  done  before, 
until  they  became  bankrupts.    It  did  not  appear  that  there 
was  any  usage  in  the  trade  for  letting  such  utensils*    The 
question  arising,  whether  the  bankrupts,  under  the  above- 
mentioned  circumstances,  had  the  reputed  ownership  of  the 
moveable  utensils  of  the  trade  before  and  at  the  time  of  the 
bankruptcy,  and  had  thereby  acquired  the  real  ownership 
by  the  statute  for  th^  beneht  of  their  creditors;' the  court 
were  of  opinion  that  they  had ;  Ld.  Ellenborough,  C  J.  ob- 
serving, that  "  the  true  object  of  the  statute  was  to  make 
the  reputed  ownership  of  goods  and  chattels  in  the  pos- 
session of  bankrupts,  at  the  time  of  their  bankruptcy,  the  real 
ownership  of  such  goods  and  chattels,  and  to  subject  them 
to  all  the  debts  of  the  bankrupt ;  considering  that  such  re- 
puted ownership  would  draw  after  it  the  real  sale,  order,  al- 
teration, and  disposition  of  the  goods.      The  stills,  it  ap- 
peared, were  fixed  to  the  freehold;  and  as  such  would  not 
pass  to  the  bankrupt's  assignees,  under  the  description  of 
**  goods  and  chattels"  in  the  statute.    But  as  to  the  vats  and 
utensils,  there  was  nothing  in  the  case  to  rebut  the  reputed 
ownership  following  the  possession  of  the  bankrupts  after 
the  dissolution  of  the  old  firm,  when  the  business  was  con- 
tinued to  be  carried  on  by  the  bankrupts  alone,  in  the  same 
manner  as  it  followed  the  possession  of  the  antecedent  part- 
nership, when  the  trade  was  carried  on  by  A.  and  B.    If,  as 
in  some  manufactories,  where  the  engines  necessary  for  car- 
rying on  the  business  are  known  to  be  let  out  to  the  several 
manufacturers  employed  upon  them,  there  had  been  a  known 
usage  in  this  trade,  for  distillers  to  rent  or  hire  the  vats  and 
other  articles  used  by  them  for  the  purpose  of  distilling,  the 
possession  and  use  of  such  articles  would  not  in  such  a  case 
nave  carried  the  reputed  ownership.    But  in  the  absence  of 
such  an  usage,  there  was  nothing  stated  in  the  case  which 
qualified  the  reputed  ownership  arishig  out  of  the  possession 
and  use  of  the  things  in  their  trade.    The  world  would  na- 
turally give  credit  to  the  traders  on  their  reputed  property ; 
and  the  person  who  permitted  them  to  hold  out  to  the  world 
the  appearance  of  their  being  the  real  owners,  ought  to  be 

jk  Horo  ▼.  Baker,  9  EMt>  9 if. 
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tnswerable  for  the'consequences,  and  was  so  intended  to  be  by 
the  statute." 

2. .  Cases  not  within  the  Statute. — First,  this  clause  does  not 
relate  to  poods  whicK  the  bankrupt  has  in  auter  droit,  as  exe- 
cutor (25)  or  administrator. 

Hence,  where  a  trader  married  a  woman  who  was  in  pos- 
session of  goods  as  administratrix  to  her  former  husband, 
and  afterwards  became  a  bankrupt,  it  was  holden  by  Lord 
Hardwicke,  Ch.  that  this  was  not  within  the  statute*,  be- 
cause the  administratrix  had  the  goods  in  outer  droit,  and 
the  husband  could  not  have  them  in  any  better  right,  and 
therefore  they  were  not  liable  to  the  debts  of  the  second 
husband ;  for  the  meaning  of  the  statute  (if  it  was  possible  to 
put  any  meaning  upon  some  clauses  of  this  statute  which  were 
very  darkly  penned)  was  only  with  regard  to  goods  which  the 
bankrupt  had  in  his  own  liglit. 

Or  as  factor  or  trustee. — A  trader  in  London  having  mo- 
ney of  J.  S."  (who  resided  in  Holland)  in  his  hands,  lK)u^ht 
South  Sea  stock,  as  factor  for  J.  S.  and  took  the  stock  in  his 
own  name,  but  entered  it  in  his  account  book  as  bought  for 
J.  S.,  after  which  the  trader  became  bankrupt,  it  was  holden 
by  Lord  Parker,  that  this  stock  was  not  liable  to  the  bank- 
ruptcy (26). 


1    Ex  parte  Manb,  1  Atk.  159. 


m  Ex  parte  Cfaion,  3  P.  Wma.  187.  d. 
(A) 


(25)  '*  If  an  executor  becomes  bankrupt,  the  commissioners  can* 
not  seize  the  specific  effects  of  his  testator,  not  even  in  money  which 
can  specifically  be  distinguished,  and  ascertained  to  belong  to  such 
testator,  and  not  to  the  bankrupt  himself.''  Per  Lord  Mansfield, 
3  Burr.  13(>6.     See  also  ex  parte  Ellis,  1  Atk.  101. 

(26)  Where  a  merchant  consigns  goods  to  a  factor  in  London, 
who  receives  them,  the  factor,  in  this  case  being  only  a  8er\'ant  or 
agent  for  the  merchant  beyond  sea,  cannot  have  any  property  in  such 
fi^oods ;  neither  will  they  be  alFected  by  the  bankruptcy.  Per  Lord 
King,  Cb.  in  Godfrey  v.  Furzo,  3  P.  Wms.  186. 

**  This  statute  does  not  extend  to  the  case  of  factors  or  goldsmiths 
who  have  the  possession  of  other  men's  goods  merely  as  trustees,  or 
under  a  bare  authority,  to  sell  for  the  use  of  their  principal ;  but 
the  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as  his 
otun.'*  Per  Lord  Mansfield,  delivering  the  opinion  of  the  court  in 
Macev.  Cadell,  Cowp.  233.  In  Horn  v.  Baker,  f)  East,  443. 
Lawrence,  J.,  commenting  on  the  preceding  passage,  obsen'ed  that 
the  last  expression,  viz.  ••  that  the  goods  must  be  such  as  the  party 
lufiisrs  the  trader  to  sell  as  his  own,'*  was  evidently  used  in  contra-* 
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Goods  in  the  possession  of  a  factor",  from  the  known  na* 
ture  of  his  employment,  can  seldom  leave  joom  for  any  que«* 
tion  as  to  the  purpose  for  which  they  are  in  his  possession. 
But,  with  respect  to  another  species  of  property,  namely, 
bills  of  exchange  or  notes,  the  possession  of  these  is  more 
equivocal;  for  being  generally  looked  upon  as  cash,  and  de- 
livered or  remitted  to  an  agent  or  banker  generallv  in  that 
way,  and  upon  a  general  account  between  the  parties,  they 
will  be  considered  in  that  light;  and,  as  being  blended  with 
the  general  mass  of  his  property,  will,  in  case  of  his  be^ 
coming  a  bankrupt,  pass  by  the  assignment  under  the  com- 
mission, unless  they  appear  to  have  been  specifically  appro^ 
priated  to  some  particular  pupose* 

It  has  been  remarked  with  great  propriety  by  Mr.  Cullen, 
in  his  excellent  trej^tise  on  the  Principles  of  the  Bankrupt 
Law,  that  what  will  amount  to  a  specific  appropriation  is 
a  question  of  feet,  and  thepefore  depends  upon  the  various 
circumstances  of  each  particular  case.  From  the  following 
cases  the  reader  will  be  able  to  form  a  general  idea  of  the 
nature  of  a  specific  appropriation  and  its  limits. 

A  correspondent  of  t^e  bankrupt**,  before  his  bankruptcy^ 
drew  bills  on  him,  and  desired  him  to  place  them  to  a  parti-^ 
cular  account^  in  the  name  of  a  third  person,  distinguished 
"  from  their  general  account  by  a  particular  letter^  and  which 
the  bankrupt  said  he  would  do.  The  correspondent  also 
drew  other  hills  on  other  persons  to  answer  the  former  billd, 
and  remitted  the  latter  for  that  purpose  to  the  bankrupt, 
with  directions  to  place  these  to  the  same  account.  The 
former  bills,  not  having  been  paid  by  the  bankrupt,  were 
sent  back  protested,  and  paid  by  the  correspondent;  and 
the  latter  bills,  which  had  been  remitted  to  answer  them, 
remained  at  the  time  of  the  bankruptcy  in  the  possession 
of  the  bankrupt  unncgociated.  This  was  holden  to  be  a  spe- 
cific appropriation. — See  also  ex  p,arte  Oursell,  Amb,  297. 

In  a  case  of  bills  remitted  to  B.  a  bankerP,  after  an  ac- 
count transmitted  by  him  to  C.  his  correspondent,  on  the 
'  balance  of  which  account  C.  was  indebted  for  bills  (accepted 

II  Cullen's  V>.  L.  <>25.  p  Zinck  v.  Walker,  fil.  R.  1154^ 

o  Ex  pai-tc  Dumas,  I  Ves.  589.  &ud 
1  Atk.  332. 


distinction  to  the  case  of  factors,  &c.  who  sold  for  other  persons,  and 
tiot  for  theni selves.  A  nd  he  (Lord  Mansfield)  could  not  have  meant 
to  lay  it  down  generally  ;  for  tlmtj  viz.  the  case  of  Mace  v.  Cadell> 
was  not  the  case  of  a  «i^e» 
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by  B.  and  then  outstanding)  which  C.  had  drawn  upon  B. 
under  an  agreement  to  make  remittances  to  answer  the  same 
when  due;  the  bills  remitted  to  answer  the  acceptances 
(which  were  not  paid  by  the  banker,  but  by  the  correspond- 
ent himself  after  the  bankruptcy  of  B.)  were  considered  as 
in  the  nature  of  goods  in  the  possession  of  a  factor;  and, 
therefore,  that  they  belonged  to  the  correspondent,  subject 
to  B.  the  banker's  lien  for  the  balance  due  to  him  at  the 
time  of  the  bankruptcy:  and  that,  having  been  deposited 
by  the  bankrupt  with  another  banker,  who  had  set  them 
short  in  the  bankrupt's  book,  they  were  the  same  as  if  still 
in  the  possession  of  the  bankrupt 

An  agreenaent  having  been  entered  into  by  B.*>,  a  trader 
residing  in  London,  to  purchase  of  C,  his  correspondent  at 
Manchester,  all  the  lignt  gold  which  should  be  sent  by  the 
latter  from  Manchester  to  London,  and  to  accept  bills  at 
two  months  for  the  money  due  upon  the  sale,  ana  to  accept 
from  time  to  time,  other  bills  drawn  by  C.  for  his  own  con- 
venience, but  that  in  such  case  C.  should  remit  value  to  the 
-amount  of  such  acceptances,  to  answer  together  with  the 
light  gold  for  the  diiierent  bills  so  drawn:  B.  became  a- 
bankrupt,  and  C.  being  at  the  time  of  the  bankruptcy  con- 
siderably indebted  upon  the  balance  of  the  account,  but 
ignorant  of  an  act  of  bankruptcy  committed,  sent  a  quan- 
tity of  light  gold  and  some  bills,  in  order  to  enable  the 
bankrupt  to  pay  his  acceptances  for  him  when  they  should 
become  due.  C.  afterwards  paid  the  amount  of  the  bank- 
rupt's acceptances  for  him  to  the  holders,  and  claimed  the 
gold  and  bills  as  against  the  assignees.  There  were  no  other 
accounts  between  the  parties,  but  upon  these  dealings, 
which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation,  like 
the  case  of  principal  and  factor,  and  the  agreement  was  dis- 
tinguished into  different  parts;  of  which,  though  the  iirst 
was  merely  a  contract  for  a  bargain  and  sale;  the  latter  part 
was  considered  as  a  contract,  of  which  the  effect  was,  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
sind  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  in  light  gold  and  bills:  and  to  which  latter  part  of 
the  contract,  the  other  had  no  other  relation  than  as  in- 
cidentally ascertaining  the  rate  at  which  the  gold  was  to  be 
taken. 

0 

The  plaintiff,  by  letter,  requested  permission  of  B.^  to 
place  in  nis  hands  bills  which  had  a  long  time  to  run,  and 

q  Took  ▼.  Ho]linfi#oilb,  5  T.  R.  915.    r  Parke  ?.  EIUsod,  l  East'i  R.  544. 
S. C.  ia  error,  jiH.  Bl. 501 . 
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to  be  allowed  to  draw  without  renewals  at  shorter  dates^  ancf 
desired  B.  to  calculate  the  sum  to  be  drawn  for,  allowing 
commission.  The  bills  of  long  date,  endorsed  by  the  plain- 
tiff, were  included  in  this  letter;  to  which  B.  returned  an 
answer,  saying,  that  agreeably  to  the  plaintiff's  wishes  he 
had  discounted  the  bills,  and  then  specified  the  amount 
for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the 
same,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.  The  bills  received  from  the 
plaintifl*  remained  in  the  hands  of  B.  at  the  time  of  the 
bankruptcy,  unnegociated;  but  the  assignees  of  B.  possessed 
themselves  of  these  bills,  and  received  the  amount  of  them. 
An  action  for  money  had  and  received  having  been  brought 
by  the  [)laintiff  ao;ainst  the  assignees,  it  was  holden,  that  it 
would  lie;  for  the  application  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date,  but  to  place 
those  long  bills  in  the  hands  of  the  bankrupt  upon  condition 
of  being  allowed  to  drdw  short  bills  upon  him;  and,  though 
in  his  answer  he  used  the  terni  discount^  yet  he  assented  to 
the  terms  of  the  first  letter,  and  used  that  word  merely  as 
a  mode  of  ascertaining  what  he  was  to  receive  for  the  ac- 
commodation. The  bills,  therefore,  having  been  deposited 
upon  a  condition,  and  that  condition  not  having  been  com- 
plied with,  and  they  remaining  in  specie  in  the  hands  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  the  plaintiff  might 
have  brought  trover  for  them  against  the  assignees,  but  they 
having  parted  with  the  bills  and  received  the  value,  this 
action  for  money  had  and  received  would  well  lie  in  lieu  of 
trover  to  recover  the  bills. 

A.  and.  B.  were  bankers  in  Birmingham',  with  whom  the 
plaintifl's  had  opened  a  banking  account,  which  was  con- 
tinued for  some  time,  until  A.  and  B.  became  bankrupts. 
A  few  days  before  the  bankruptcy,  the  plaintiffs  paid  into 
the  bank  three  bills,  which  were  endorsed  by  them,  but  did 
not  become  due  until  a  short  time  after  the  bankruptcy. 
At  the  time  of  the  bankruptcy,  a  considerable  balance  was 
due  to  the  plaintifls  upon  their  cash  and  bills  (due)  account, 
independently  of  the  three  bills  in  question.  It  was  stated 
to  be  the  practice  of  this  and  other  banking-houses  in  the 
country,  that  when  approved  bills,  not  having  a  long  time 
to  run,  were  brought  to  them  by  a  customer,  they  would 
enter  them  in  a  gross  sum  with  cash,  or  paper  which  wag 
immediately  payable,  to  the  credit  of  the  customer,  giving 
him   either   cash   or  liberty  to  draw  upon   them  to   that 

•  * 
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Amount    And  the  bankers  so  far  considered  these  running 
bills  (which  were  always  indorsed  by  the  customer)  as  their 
own,  that  they  would  pay  them  away  to  their  customers  in 
the  usual  course  of  business,  or  transmit  them  to  their  own 
gorrespondents  in  London;    and  interest  was  charged  on 
bbth  sides  the  account  on  such  paper  transactions:   and  if 
the  interest  turned  out  to  be  against  the  customer,  the 
bankers  also  charged  a  certain  commission.      Differing  in 
this  respect  from  the  practice  of  bankers  in  London,  who 
upon  the  receipt  of  undue  bills  from  a  customer,  do  not 
carry  the  amount  directly  to  his  credit,   but   enter   them 
short;    that  is,  note  down  the  receipt  of  the  bills  in  his  ac- 
count, with  the  amount,  and  the  times  when  due,  in  a  pre- 
vious column  of  the  same  page;  which  sums  when  received 
are  carried  forward  in  the  usual  cash  col  unci.    In  the  pre- 
sent case,  the  assignees  of  the  bankrupts,  considering  that 
the  three  bills  in  question  had  been  entered  in  the  bank 
books  in  common  with  cash,  and  that,  by  the  usual  mode 
of  dealing,  the  plaintiffs  might  have  drawn  for  the  amount 
before  the  bills  were  due,  refused  to  deliver  them  up  to  the 
plaintiffs  on  demand;  and  as  they  became  due  the  assignees 
received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupt's  estate;    for  which  the  plaintiffs  brought  their 
action  for  money  had  and  received.     The  court  were  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover;    EHen* 
Ix)rough,  C.  J.  observing,  that  every  person  who  pays  bills 
not  then  due  into  the  hands  of  his  banker,  places  them 
there  as  in  the  hands  of  his  agent?,  to  obtain  payment  of 
them  when  due.    If  the  banker  discount  the  bill,  or  ad- 
vance mcMiey  upon  the  credit  of  it,  that  alters  the  case:  he 
then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it 
pro  ianio  for  his  advance.  »  The  only  diff'erence  between 
the  practice  stated  of  London  and  country  bankei's  in  this 
respect  is,  that  the  former,  if  over-drawn,  has  a  lien  on  thei 
bill  deposited  with  him,  though  not  indorsed;  whereas  the 
country  banker  who  always  takes  tlje  bill  indorsed,  has  not 
only  a  lien  upon  it,  if  his  account  be  over-drawn,  but  has 
also  his  legki  remedy  upon  the  bill  by  the  indorsement;  but 
neither  of  them  can  have  any  lien  on  such  bills  until  their 
account  be  over-drawn;    and  here  the  balance  of  the  cash 
account  at  the  time  of  the  bankruptcy  was  in  favour  of  the 
plaintiffs.  ' 

•  It  will  be  proper  to  remark ^  that,  in  order  to. make  a 
specific  appropriation  of  bills,  there  must  be  a  lodging  of  a 

t  Bent  V.  Puller,  5  T,  II.  494. 
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bill,  for  a  bill;  or  at  least,  several  bills  deposited  at  once, 
as  one  entire  transaction  to  answer  some  particular  purpose; 
for,  where  A.  and  B.  had  a  general  running  account,  con- 
sisting of  bills  drawn  by  B.  on  C,  in  favour  of  A.,  and  of 
bills  and  other  negotiable  securities  deposited  by  A.  with  B., 
and  upon  the  bankruptcy  of  B.  and  C,  A.  was  obliged  to 
take  up  the  bills  received  by  him  from  B.,  whereby  the  ba- 
lance of  accounts  was  in  favour  of  A. ;  it  was  holden,  that 
A.  could  not  maintain  trover  for  the  bills  deposited  by  him. 
with  B.,  because  it  appeared  that  they  were  paid  in  on  a 
general  running  account,  and  there  was  not  any  specific 
appropriation  of  them.  This  case  may  appear  to  clash  with 
the  preceding,  but  it  will  be  obsen^ed,  that  the  present  case 
was  a  mutual  exchange  of  securities,  whereas  the  case  of 
Giles  V.  Perkins  was  merely  the  case  of  a  customer  deposit- 
ing bills  with  his  banker. 

A.  B.  C.  and  D.  were  partners  in  a  banking  house  at 
Liverpool",  and  C.  and  D.  also  carried  on  a  separate  mercan- 
tile concern  in  London.  J.  S.  having  accepted  bills  payable 
at  the  house  of  C.  and  D.  employed  A.  B.  C.  and  D.  to  get 
them  paid  accordingly,  and  agreed  to  deposit  with  them 
good  bills  indorsed  by  him  for  the  purpose  of  enabling  them 
so  to  do;  A.  B.  C.  and  D.  debited  J.  S.  in  account  for  his 
acceptances,  and  credited  him  for  all  the  bills  which  he  de- 
posited; some  of  the  bills  so  deposited  by  J.  S.  were  re- 
mitted by  A.  B.  C.  and  D.  to  C.  and  D.,  upon  the  general 
account  between  the  two  houses,  and  before  any  of  the  ac- 
ceptances of  J.  S.  became  due,  both  houses  failed,  and  J.  S. 
was  obliged  to  pay  his  own  acceptances;  it  was  holden,  1st. 
that  the  assignees  of  C.  and  D.  were  entitled  to  retain  ao;ainst 
J.  S.  the  bills  remitted  to  them  by  A.  B.  C.  and  D.;  held  also, 
that  it  made  no  difference  that  one  of  the  bills  remitted  did 
not  arrive  in  London  until  after  the  bankruptcy  of  C.  and  D. 
though  sent  by  A.  B.  C.  and  D.  before  the  event. 

The  ground  on  which  this  decision  proceeded,  appears  to 
have  been  this;  that  C.  and  D.,  notwithstanding  their  part- 
nership with  A.  and  B.,  were  parties  capable  of  acquiring  a 
property  in  the  bills  in  question,  as  capable  as  any  third 
party;  that  they  had  acquired  such  property  without  re- 
proach, and  in  truth  in  pursuance  of  that  agreement  upon 
which  they  were  delivered  to  the  banking-house;  C.  and  D. 
were  therefore  to  be  considered  as  third  persons  with  whom 
the  bills  had  been  negotiated  (27). 

II  Bolton  T.  Poller,  i  Bos.  and  Pul.  539. 
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A  banker  has  a  lien  for  the  amount  of  his  balance  upon 
a  cheque  paid  in  by  a  customer  on  his  running  account*. 

Secondly,  this,  statute  does  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (28).. 

As,  where  a  trader  having  sold  goods  which  were  lying 
on  a  quay '^j  it  was  agreed  between  him  and  the  vendees,  that 
the  goods  should  be  removed,  and  lodged  in  a  warehouse 
until  the  vendees  should  give  orders  for  the  shipping  the 
same  off  as  opportunity  offered,  they  having  none  at  that 
time :  and  accordingly  the  trader  caused  the  goods  to  be 
removed  into  a  warehouse  of  his  own  for  the  purposes  of 
this  agreement  A  few  weeks  after,  the  trader  became  a 
bankrupt,  the  goods  still  remaining  in  his  warehouse.  This 
was  holden  not  to  be  within  the  statute:  because  it  was  a 
mere  temporary  custody  of  the  goods,  and  it  could  not, 
with  any  propriety,  be  said  that  they  were  in  the  order,  dis- 
position, or  power  of  the  bankrupt. 

Thirdly,  the  statute  does  not  extend  to  those  cases,  where 
the  property  has  been  delivered  to  the  vendee,  as  fully  as  the 
nature  of  such  property  ^ill  admit  (29). 

As  where  a  trader  having  borrowed  of  the  defendant  a 
sum  of  money*,  gave  him  a  bond  for  <£1200,  and  on  the  same 
day,  as  a  collateral  security,  assigned  to  him  the  bills  of 
lading  and  policies  of  insurance  of  the  carTO  of  a  ship  then 
at  sea;   the  policies  of  insurance  were  inaorsed  to  the  de- 

X  Scolt  V.  Frankltfi,  is  E&st,  498.  z  Browo  v.  Heatbcote,  i  Atk.  160. 

y  £x  parte  Flyn,  i  Atk.  ]85. 


to  be  received  when  due,  and  B.  raises  money  upon  them  by 
pledging  them  with  C.  another  banker,  who  is  not  acquainted 
with  the  circumstances  under  which  the  bills  came  into  the  hands 
of  B.,  and  afterwards  B.  becomes  bankrupt;  A.  cannot  main- 
tain trover  for  the  bills  against  C*  Collins  v.  Martin,  1  Bos.  & 
Pul.  648. 

(28)  "  Contrary  to  the  express«irords  of  the  statute,  ikctors  have 
been  excepted  out  of  it  for  the  sake  of  trade  and  merchandize." 
Per  Lord  Hardwlcke,Clh  in  ex  parte  Dumas,  1  Atk.  234.  1  Ves. 
585»  **By  the  courne  of  trade  bankers  and  factors  must  have  the 
goods  of  other  people  in  their  possession,  and  therefore  this  does 
not  hold  out  a  false  credit  to  the  world."  Per  Buller,  J.  in  Bryson 
V.  Wylie,  1  Boa.  and  PuK  84.  n.  ' 

(29)  SeeMantouv.  Moore,  7  T.  R.  67.  and  ante,  p.  193.  which 
though  not  decided  on  this  statute,  affords  au  useful  illustration  of 
the  principle  here  insisted  on. 

Pa 
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fendant,  but  the  bills  of  lading  were  not  The  trader  be** 
came  a  bankrupt,  and  a  bill  in  equity  was  filed  by  the 
plaintiff,  as  his  assignee  for  the  goods,  insisting  on  the  cir«« 
cumstance  of  the  defendant's  not  having  been  put  in  pos- 
session of  them  at  the  time.  But  Lord  Hardwickc,  Ch.  was 
clearly  of  opinion,  that  the  defendant  was  entitled  to  retain 
possession  of  every  thing  until  his  debt  was  satisfied,  be* 
cause,  every  thing  which  could  shew  a  right  to  the  car^o 
being  delivered  over  to  the  defendant,  the  bankrupt  could 
no  longer  be  said  to  have  the  order  and  disposition  of  it: 
and,  therefore,  the  case  did  not  fall  within  the  meaning  of 
this  statute. 

So  where  a  trader*,  being  indebted  to  the  defendant,  in 
consideration  of  the  defendant  advancing  him  a  further  sum, 
agreed  to  assign  the  car^o  of  a  ship  then  homeward  bound, 
of  which  he  had  received  letters  of  advice,  and  to  deposit  the 
policy  of  insurance  on  the  goods  in  the  hands  of  the  defendant, 
and,  as  soon  as  the  bills  of  lading  were  transmitted  to  him,  to 
indorse  and  deliver  the  same  over  to  the  defendant  The 
policy  and  letters  of  advice  were  deposited  with  the  defen- 
dant accordingly,  and  the  bill  of  lading  was  indorsed  over  to 
him  as  soon  as  it  arrived,  but  not  till  after  an  act  of  bank- 
ruptcy committed  by  the  trader.  On  the  arrival  of  the  ship 
the  goods  were  delivered  to  the  defendant.  Trover  having 
been  brought  by  the  assignees  of  the  bankrupt,  it  was  holden, 
that  the  preceding  case  of  Brown  v.  Ileathcote  applied 
strongly  to  the  present,  and,  although  in  that  case  there  was 
an  assignment  of  the  bill  of  lading,  and  here  only  an  agree-- 
ment  to  assign,  yet  that  did  not  make  any  diflerence,  as  neither 
conveyed  more  than  an  equitable  title. 

A  ship  at  sea  was  mortgaged,  with  a  proviso**,  that  the 
mortgagor  should  continue  in  possession  until  failure  of  pay- 
ment of  mortgage  money  on  demand,  and  at  the  time  of  the 
execution  of  the  mortgage  deed,  the  grand  bill  (30)  of  sale 
was  delivered.  The  mortgagor  became  bankrupt  On  the 
arrival  of  the  ship,  the  mortgagee  took  possession  of  it,  but 
the  assignees  took  it  from  him  and  sold  it ;  it  was  holden,  that 

a  Lemprier  ▼.  Pasley,  9  T.  R.  485.         b  Atkiiitoo  ▼.  MaViog,  9  T.  R.  463. 


(30)  **  It  has  been  invariably  holden,  that  the  delivery  of  the 
grand  hill  of  sale  is  equivalent  to  the  delivery  of  the  ship  itself.'* 
Per  Duller  and  Grose,  Justices,  2  T.  R.  465,  466.  N.  The  mort- 
gage deed  in  this  case  was  executed,  before  the  stat.  S6  G*  3.  c.  60« 
was  passed.     See  Moss  v.  Chamock,  2  East,  402. 
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the  mortgagee  might  maintain  trover  against  the  afisignees, 
because,  the  ship  being  at  sea  at  the  time  of  the  mortage, 
the  deliverji^^of  the  grand  bill  of  sale  had  sufficiently  trans- 
ferred the  property. 

So  where  A.  on  the  19th  of  August*,  having  insured  a  ship 
(then  lying  in  Dublin)  for  1-2  months,  the  next  day  mortgaged 
it  to  B.,  and  delivered  to  him  all  the  deeds,  &c.  On  the  14th 
of  September  following,  the  ship  sailed  for  Cadiz :  on  the  18th 
of  September,  B.  mortgaged  the  ship  to  C,  and  in  March 
following,  C.  having  notice  of  the  arrival  of  the  ship  at  Yar- 
mouth, a  few  days  after  took  possession  of  it.  It  was  insisted 
on  the  part  of  the  assignees  of  A.,  who  had  become  a  bank- 
rupt, tliat  B.,  under  whom  C.  claimed,  might  have  taken 
possession  of  the  ship  during  the  month  the  ship  lay  at  Dub- 
lin; but  it  was  holden,  that  the  ship  being  in  a  foreign  port» 
and  the  muniments  having  been  delivered,  there  was  a  suffi- 
cient possession  to  take  the  case  out  of  the  statute,  and  that 
C.  was  entitled  to  the  ship. 

So  where  B.  a  trader  deposited  with  A.  a  bill  of  sale  of  a 
sixteenth  part  of  a  ship*,  (not  at  sea)  as  security  for  money 
lent  by  A.,  and  it  did  not  appear,  that  the  trader  had  acted  as 
owner  from  the  time  of  the  deposit :  Thurlow,  Ch.  held,  that 
A.  was  entitled  to  the  produce  of  the  bill  of  sale  a2:ainst  the 
assignees  of  B.  who  had  become  a  bankrupt,  because,  in  the 
case  of  assignments  of  shares  of  ships,  this  seemed  to  be  the 
only  way  of  delivering  possession. 

Fourthly,'  the  statute  does  not  apply  to  those  cases  where 
the  bankrupt  has  possession  of  the  goods  for  a  special  purpose 
only  : 

As  where  a  bankrupt*,  after  his  certificate,  and  who  traded 
again  for  himself,  was  left  for  several  years  in  possession  of 
his  house,  household  goods,  and  furniture,  in  order  to  assist 
in  settling  the  affairs  of  the  bankrupt  estate,  the  assignees 
repeatedly  stating  the  goods,  &c.  in  their  accounts  with  the 
creditors  as  part  of  the  estate,  it  was  holden,  that  such  pos- 
session did  not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to 
sell  the  goods,  and  that  he  was  not  the  reputed  owner.' 
And  BuUer,  J.  said,  that  possession  of  the  goods  exposed  for 
sale  in  a  shop  might  be  within  the  statute  ;  but  possession 

c  Ex  parte  BaUon,  3  Bro.  Cb.  C.  362.    e  Walker  v.  Barucll,  Doug.  816.  3  T. 

Co.  B.  L.  5th  edit  p.  345.  R.  391.  S.  C. 

6  Ex  parte  Stadg^room,  1  Ves.  jnn.  ^63. 

and  Co.  B.  L.  5th  edit.  p.  348. 
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of  the  furniture  in  a  house  was  no  more  evidence  of  a  right 
to  that  furniture,  than  of  a  right  to  the  house.  And  per  Ash- 
hurst,  J.  the  statute  certainly  does  not  extend  tio  every  case 
of  possession,  not,  for  instance,  to  the  case  of  a  ready  furnished 
lodging. 

So  where  trover  being  brought  to  recover  the  value  of 
some  timber ^  it  appeared  that  the  commissioners  of  the 
victualling-olFice,  having  occasion  to  erect  a  stage  at  Weevil, 
in  Hampshire,  for  the  purpose  of  rolling  their  barrels  on 
board  the  shipping,  published  an  advertisement  for  car- 
penters to  deliver  in  proposals  for  doing  the  work.  Forbes 
and  his  partners  were  disposed  to  undertake  the  business, 
and  to  deliver  in  their  proposals:  but,  inasmuch  as  they  were 
general  merchants,  and  not  carpenters,  and  as  there  might 
have  been  difliculties  in  making  the  contract  in  their  own 
name,  Kent,  who  was  a  carpenter,  agreed  with  Forbes  and 
Company,  to  make  the  contract  in  his  name ;  and  he  was  to 
have  one-fourth  of  the  clear  profit,  and  a  guinea  a  week  for 
his  superintendance,  and  Forbes  and  Conipany  were  to  sup- 
ply the  timber,  and  to  have  th^  residue  of  the  profits.  The 
contract  was  accordingly  made  between  the  commissioners 
and  Kent;  and  Forbes  was  one  of  Kent's  sureties,  which 
would  not  have  been  allowed  (as  Forbes  knew)  according  to 
the  usual  mode  of  government  contracts,  had  he  been 
known  to  have  had  any  concern  in  the  contract,  which 
Kent  declared  he  had  not  The  timber  was  bought  by 
Forbes  and  Company,  and  shipped  by  them  in  their  own 
name,  to  be  sent  to  the  yai-d  at  Weevil,  where  it  was  de- 
livered as  for  Kent's  use,  and  received  by  the  King's  officers 
as  such,  and  they  swore  they  should  not  have  received  it  on 
account  of  any  other  person ;  but  that  they  should  not  have 
permitted  even  Kent  to  dispose  of  it  in  any  other  manner  than 
for  the  work  contracted  for^  except  such  parts  of  it  as  were 
found  unfit  for  the  intended  purpose,  because  they  considered 
it  as  delivered  for  the  purpose  of  the  contract.  Kent  had 
informed  the  agent-victualler,  that  Forbes  was  the  real 
contractor,  but  that  was  a  secret  between  those  persons. 
Before  the  work  was  finished,  Kent  became  a  bankrupt,  on 
which  Forbes  got  possession  of  the  timber,  to  recover  which 
the  present  action  was  brought,  on  a  suppo^tion  that  the 
bankrupt's  creditors  were  entitled  to  it,  under  the  21  Jac. 
1.  c.  If). 

It  was  holden,  that  this  case  did  not  fall  within  the  sta« 

f  ColUnft  T.  Forbes,  3  T.  R.  3l6. 


BANKRUPT.  51 J 

tute  (31)  on  these  grounds,  that  there  never  was  any  saie  of 
the  timber  fo  Kent,  nor  any  general  deliver}/  so  as  to  give 
him  the  absolute  disposition  of  it ;  for  the  storekeepers  would 
not  have  permitted  even  Kent  to  have  sold  the  timber  to 
any  other  person,  unless  any  part  of  it  had  been  unfit  to  be 
used  in  performing  the  contract,  as  they  considered  that  it 
was  delivered  only  for  the  purpose  of  the  contract     There- 
fore there  could  not  be  any  danger  that  Kent's  creditors 
would  be  induced  to  trust  him  on  the  credit  of  that  pro- 
perty, or  as  supposing  it  liable  to  their  debts ;  that  the  pos- 
session which  he  had  was  somewhat  similar  to  that  of  a 
carpenter,  who'receives  timber  to  convert  it  into  a  waggon; 
or  of  a  taylor,  to  whom  cloth  is  sent  for  the  purpose  of 
being  worked  up  (32).    And  that  it  was  a  very  different  case 
from  that  of  a  person  making  a  sale  of  any  part  of  his  pro- 
perty, and  yet  continuing   in   possession  and  taking  upon 
him  the  disposition  of  it  with  the  consent  of  the  vendee; 
for  in  such  case,  as  the  property  was  originally  his  and  there 
never  was  any  visible  alteration  in  it,  it  was  a  snare  to  in- 
duce persons  to  give  him  credit,  to  which  the  vendee,  by 
his  neglect  to  obtain  the  possession,  lends  his  assistance,  as 
he  concurs  in  giving  a  false  appearance  to  the  transaction. 
But  in  this  case,  the  timber  came  into  Kent's  possession  in 
the  natural  course  of  the  transaction,  in  which  there  was 
not  any  fraud  either  actual  or  constructive ;  for  it  appeared 
by  the  evidence,  that  the  timber  was  originally  sold  to  the 
defendants  on  their  own  account,  and  that  the  vendor  did  not 
know  that  the  bankrupt  had  any  concern  in  the  transaction. 

Where,  by  agreement  between  B.  and  the  defendant,  B. 
agreed,  on  payment  to  him  of  a  sum  certain,  to  convey  to  the 
defendant  a  dwelling-house,  and  to  deliver  possession  of  all 
the  household  furniture  and  stock,  and  that  after  formal  pos- 
session delivered  to  the  defendant,  B.  should  be  allowed  to 
remain  in  possession  for  3  months  without  paying  rent ;  which 


(31)  **  With  regard  to  the  case  of  Collins  v.  Forbts,  I  was  by 
no  means  satisfied  with  the  decision  ;  it  struck  me,  that  when  the 
timber  was  delivered  to  the  officers  of  government  in  Kent's  name, 
and  for  his  use,  he  had  the  possession,  and  order,  and  disposition  of 
it ;  but  the  court  proceeded  on  this  ground,  that  the  bankrupt  had 
possession  of  the  goods  for  a  special  purpose  only,  and  had  not  the 
order  and  disposition  of  them."  Per  Lawrence,  J.  in  Gordon  v. 
East  India  Company,  7  T.  R.  237, 

(32)  See  the  remark  of  Mr.  Cullen,  tending  to  impeach  the  autho- 
rity of  Collins  V.  Forbc::?.  Principles  of  the  Bankrupt  Laws  by 
Cullen,  p.  318.  n.  (10(5). 
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agreement  was  notorious  in  the  neighbourhood^  and  the  money 
was  paid  by  the  defendant,  and  a  formal  delivery  made  to  him« 
and  B.  afterwards  left  in  possession  accordmg  to  the  agree-? 
ment,  who  became  a  bankrupt  whilst  he  so  remained  in  pos- 
session, and  before  the  expiration  of  the  3  months ;  held^  that 
this  was  not  a  poss^ssioi^  by  the  bankrupt  within  the  stat.  2% 
jac.  1.  c.  19.  s.  11. 

•^astly,  the  possession  which  a  husband^,  livins(  with  his 
wife,  has  of  the  separate  property  of  the  wife,  settled  before 
marriage  in  trustees  for  her  separate  use,  is  not  sufficient  to 
bring  a  case  within  the  statutes ;  and  it  will  not  be  any  ob- 
jection to  such  a  settlement,  that  the  eoods  were  not  describ- 
ed in  the  deed,  or  referred  to  in  a  schedule  annexed*  It  is 
observable,  however,  that  if  stock  in  trade  is  thus  settled  on 
the  wife,  for  the  purpose  of  enabling  her  to  carry  on  a  separate 
trade,  if  the  husband  intermeddles  in  such  trade,  the  property- 
will  be  liable  to  his  debts. 


v.  0/  Payfnents  made  to  and  by  Bankrupts^  prqtecied 

by  Statutes. 

By  the  act  of  bankruptcy,  all  the  real  and  personal  estate 
of  the  bankrupt  is  vested  in  the  assignees  by  relation,  from 
the  time  of  the  act  committed.  The  legal  effect  of  an  act  of 
bankniptcy  is  to  enable  the  assignees,  when  a  commission 
is  sued  out,  to  rescind  all  contracts  made  by  the  bankrupt 
after  the  act  of  bankruptcy.  This  relation  takes  place  iu 
all  cases  except  three,  wnich  are  provided  for  by  the  statutes 
3  Jac.  \.  c.  15.  s.  14.--21  Jac.  1.  c.  19.  s.  14. — and  19  G.  2.  c, 
32.  s.  1. 

Of  Payments  to  Bankrupts  protected  hif  Statute, — By  stat 
1  Jac.  1.  c.  15.  s,  14.  it  is  provided,  **  that  no  debtcg-  of  the 
**  bankrupt  shall  be  endangered  for  the  payment  of  his  debt 
*'  truly  and  bon&  fide  to  any  such  bankrupt  before  such  time 
*'  as  he  sball  understand  or  know  that  he  is  become  a  bank- 
••  rupt** 

Without  this  protecting  provision,  a  bond  fide  payment 
made  to  a  bankrupt,  would  not  have  prevented  the  assignees 
from  recovering  the  same  debt    It  must  be  observed,  that 

I  M  uller  y.  Mots,  i  M.  and  S.  335.  h  JirmanT.  WooUoton,  a  T.  R.  6l8. 
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this  provision  does  not  extend  to  paytnents  made  volun- 
tarily with  knowledge  of  an  act  of  bankruptcy*,  which  is 
followed  up  by  a  commission.  But  where  there  .has  not 
been  any  commission,  or  any  docquet  struck*,  or  any  inten- 
tion to  sue  out  a  commission,  if  a  trader  brings  an  action 
%ainst  his  creditor  for  a  debt  due,  it  will  not  be  any  defence 
to  say,  that  the  plaintitT  has  committed  an  act  of  bankruptcy, 
of  which  the  defendant  had  notice ;  for  in  such .  case,  if  the 
plaintiff  recover,  and  the  defendant  ^ys  the  debt,  tlie  pay- 
ment, having  been  enforced  by  coercion  of  law,  will  be  valid 
against  the  assignees,  in  case  any  commission  should  after- 
wards be  taken  out.  So  where  two  partners  have  stopped 
payment,  and  a  commission  of  bankrupt  is  taken  out  against 
one  of  them,  a  debtor  of  the  firm,  although  he  has  notice  of 
f he  stoppage,  cannot  refuse  to  pay  money  due  to  them'. 

A  factor  gave  his  acceptance  to  his  principal"  for  the 
amount  of  goods  sold  on  account,  after  a  secret  act  of  bank- 
ruptcy of  the  principal,  but  without  notice  to  the  factor;  and 
after  notice  of  the  bankruptcy  the  factor  paid  his  acceptance 
to  the  holder  of  the  bill;  it  was  holden  that  the  payment  was 
protected  by  the  statute. 

By  Stat  31  Jac.  1.  c.  IP.  s.  14.  "  no  purchaser  for  a  good  and 
valuable  consideration  shall  be  impeached  by  virtue  of  this 
act  or  any  other  act  theretofore  made  against  bankrupts, 
unless  the  commission  to  prove  him  a  bankrupt  be  sued  forth 
against  such  bankrupt  within  five  years  after  he  shall  become 
"  a  bankrupt" 

But  by  Stat  46  Geo.  3.  c.  135.  s.  1.  [22d  July,  1806,]  it  is 
enacted,  "  That  in  all  cases  of  commissions  of  bankrupt 
thereafter  to  be  issued,  all  conveyances  by,  all  payments 
by  and  to,  and  all  contracts  and  other  dealings  and  trans-* 
actions  (33)  by  and  with  any  bankrupt,  bond  fidt  made  or 


«c 


i  Vernon  r.  Hankey,  3  T.  R.  1 1 3.  m  Wilkioi  r.  Caiey,  7  T.  R.  71 1 .    See 

k  Foster  t.  AMansoD,  s  T.  R.  479.  also  Colei  v.  Robins,  3  Camp.  N.  P. 

I  Priekett  t.  Down,  3  Camp.  N.  P.  C.  C  183.  S.  P. 

131. 


(33)  Trover  for  goods.  The  goods  in  question  were  taken  in 
execution  by  the  defendants  on  the  7th  of  July  last ;  and  it  was 
proved  that  the  bankrupt  had  committed  an'  act  of  bankruptcy  in 
the  May  preceding^  but  that  the  commission  was  not  sued  out 
agunst  him  till  tlie  1st  of  October  following.  The  goods  were 
sold  on  the  20th  of  July,  and  on  the  30th  of  the  same  month  the 
inoney  was  paid  over  to  the  person  at  whose  suit  they  were  taken 
in  execution.    For  the  defendants,  it  was  contended*  that  this  case 
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**  entered  into  more  than  two  calendar  months  before  the 
'*  date  of  such  commission,  shall,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  such  bankrupt,  be  good, 
provided  the  person  so  dealing  with  such  bankrupt  had 
not  at  the  time  of  such  conveyance,  &c.  notice  of  any 
prior  act  of  bankruptcy  having  been  committed  by  such 
bankrupt,  or  that  he  was  insolvent,  or  had  stopped  pay- 
"  nient."  And  by  s.  2.  "In  all  case&  of  commissions  of 
bankrupt  thereafter  to  be  issued,  every  person  with  whom 
the  bankrupt  shall  have  really  and  bona  fide  contracted 
any  debt  before  the  date  and  suing  forth  of  such  commis- 
sion, which,  if  contracted  before  an}'  act  of  bankruptcy 
committed,  might  have  been  proved  under  any  such  com- 
mission, shall,  notwithstanding  any  prior  act  of  bankruptcy, 
be  admitted  to  prove  such  debt,  and  to  be  a  creditor  under 
*'  such  commission,  in  like  manner  as  if  no  such  prior  act  of 
"  bankruptcy  had  been  committed,  provided  such  creditor 
**  had  not,  at  the  time  of  the  debt  being  contracted,  notice  of 
**  any  prior  act  of  bankruptcy."  And  by  s.  3.  "  in  all  cases 
**  in  which,  under  commissions  of  bankrupt  thereafter  to  be 
**  issued,  it  shall*  appear  that  there  has  been  mutual  credit 
**  given  by  the  bankrupt  and  any  other  person,  or  mutual 
**  debts  between  the  bankrupt  and  any  other  person;  one 
*'  debt  or  demand  may  be  set  oft*  against  another,  notwith- 
"  standing  any  prior  act  of  bankruptcy  committed  ^y  such 
**  bankrupt  before  the  credit  was  given  to,  or  the  debt  was 
contracted  by  such  bankrupt,  in  like  manner  as  if  no  such 
prior  act  of  bankruptcy  had  been  committed ;  provided 
**  such  credit  was  given  to  the  bankrupt  two  calendar 
months  before  the  date  and  suing  forth  of  such  commis- 
sion, and  provided  the  person  claiming  the  benefit  of  such 
**  set-off  had  not  at  the  time  of  giving  such  credit  notice  of 
"  any  prior  act  of  bankruptcy,  or  that  such  bankrupt  was 
"  insolvent  or  had  stopped  payment:"  And  by  the  same 
section  it  is  provided,  "that  the  issuing  of  a  commission, 
**  although  it  shall  afterwards  be  superseded,  or  the  striking 


was  within  this  section ;  but  per  Lord  Ellenborough,  C.  J.  "  There 
is  no  pretence  for  calling  this  a  payment  by  the  bankrupt,  and  the 
meaning  of  the  word  transactions  must  be  determined  by  the  words 
used  along  with  it,  viz.  "  contracts  and  other  dealings."  The 
transactions  protected  by  this  clause  of  the  statute  are  evidently 
transactions  between  the  parties  in  the  ordinary  course  of  business, 
not  transactions  carried  on  through  the  medium  of  legal  process." 
The  plaintiffs  had  a  verdict  for  the  produce  of  the  goods  allowing 
for  the  expenses  of  the  sales,  but  not  for  the  sheriff's  poundage. 
Blogg  V.  Phillijw,  2  Camp.  N.  P.  C.  129. 
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•*  0/  a  docket  for  the  purpose  of  issuing  a  commission^  whe- 
ther  any  commission  shall  haoe  actually  issued  thereupon 
OT  not,  shall  be  deemed  notice^  of  a  prior  act  of  bankruptcy 
**  for  the  purposes  of  this  act^  if  it  shall  appear  that  an  act 
of  bankruptcy  had  been  actually  committed  at  (he  time  of 
issuing  such  commission  or  striking  such  docket,"  And  by 
s.  4.  **  All  Dcrsons  against  whom  any  commission  of  bank- 
"  rupt  shall  thereafter  issue,  and  who  shall  be  duly  found 
^'  bankrupts  under  the  same,  shall,  upon  obtaining  their 
**  certificate,  be  discharged  from  all  debts  by  this  act  made 
**  proveable  under  such  commission,  and  shall  have  the  be- 
"  nefit  of  the  several  statutes  now  in  force  against  bankrupts, 
*'  in  like  manner  as  if  such  secret  acts  of  bankruptcy  had 
"  hot  been  committed  prior  to  the  contracting  such  debts.*' 
And  by  s.  5.  "  No  commission  of  bankrupt,  thereafter 
issued,  shall  be  avoided  by  reason  of  any  act  of  bankruptcy 
having  been  committed,  by  the  person  against  whom  such 
commission  shall  have  issued,  prior  to  the  contracting  the 
debt  of  the  creditor,  upon  whose  petition  such  commis- 
sion shall  have  issued,  if  such  petitioning  creditor  had  not 
any  notice  of  such  act  of  bankruptcy  at  the  time  when  the 
"  debt  to  him  was  contracted." 

Notwithstanding  this  last  section,  it  is  still  necessary,  in 
order  to  support  a  commission  of  bankrupt**,  that  there  should 
have  been  a  good  petitioning  creditor's  debt  subsisting  at  the 
time  when  theact  of  bankruptcy  was  committed;  and  it  is  not 
sufficient  that  the  petitioning  creditor's  debt  accrued  before 
the  suing  out  of  the  commission. 

By  Stat.  49  G.  3.  c.  121.  (20th  June,  1809,)  s.  2.  it  is  enacted, 
"  that  in  all  cases  of  commissions  of  bankrupt  hereafter  to 
"  be  issued,  all  executions  and  attachments  against  the 
"  lands  and  tenements,  or  goods  and  chattels  of  the  bank- 
"  nipt,  bona  fide  executed  or  levied  more  than  two  calendar 
"  months  before  the  date  and  issuing  of  such  commission, 
shall  be  valid  and  effectual,  notwitlistanding  any  prior  act 
of  bankruptcy  committed  by  such  bankrupt,  in  like  man- 
"  ner  as  if  no  such  prior  act  of  bankruptcy  had  been  com- 
mitted ;  provided  the  person,  at  whose  suit  such  execution 
or  attachment  shall  have  issued,  had  not  at  the  time  of 
executing  or  levying  the  same  any  notice  of  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  or  tiiat  he  was 
^*  insolvent,  or  had  stopped  payment.     Provided  ahVayj3,  that 

n  Not  proof.    R.  v.  Bullock,  1  Taun-  act  of  bankruptcy,  bas  been  repealed 

ton^s  R.  71.    This  member  of  the  byfitat  49  ix.  .).  c    !i?i.  e    1. 

clause,  which  decUrey  that  striking  o  Moss  t.  Smith,  ]  Camp.  N.  P.  C, 

a  docket  shall  be  notice  of  a  prior  .  4t)9. 
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the  issuing  of  a  commission  of  bankrupt,  although  such 
commission  shall  afterwards  be  superseded,  shall  be  deemed 
such  notice,  if  it  should  appear  that  an  act  of  bankruptcy 
h^d  been  actually  committed  at  the  time  of  issuing  such 


•'  commission." 


Of  Payments  6y  Bankrupts  protected  by  Statute.'^The 
next  object  of  consideration  is  the  stat  19  Geo.  2.  c.  3^.  s.  1. 
Before  this  statute,  when  an  act  of  bankruptcy  had  been 
committed,  and  a  commission  had  issued  in  consequence  of 
it,  the  property  of  the  bankrupt  was  by  relation  to  the  act 
of  bankruptcy  so  vested  in  the  assignees,  that  any  payment 
made  by  the  bankrupt  after  the  act  of  bankruptcy,  was  void 
as  against  creditors,  however  fairly  such  payment  might 
have  been  made,  and  without  any  regard  to  its  being  a 
voluntaiy  or  compulsoiy  payment  In  order  to  avoid  the 
inconveniencies  arising  from  too  rigid  an  observance  of  this 
principle,  when  trade  became  more  extensive,  the  stat  19 
G.  2.  was  made,  whereby,  after  reciting  the  frequent  com- 
mission of  secret  acts  of  bankruptcy,  unknown  to  creditors, 
and  other  persons  with  whom  the  bankrupts  had  dealings 
in  trade,  and  their  continuing  afterwards  to  appear  publicly 
and  cany  on  their  trade  by  buying  and  selling,  drawing,  ac- 
cepting, and  n^ptiating  bil]s^  and  paying  and  receiving 
money  on  account  thereof,  in  the  usual  way  of  trade,  and 
in  the  same  open  and  public  manner  as  if  they  were  solvent 
persons,  and  further  reciting  the  discouragement  to  trade 
and  prejudice  to  credit,  from  permitting  payments  to  be  de« 
featei  in  the  cases  and  under  the  circumstances  above-men-^ 
tioned,  it  is  enacted,  "  that  no  real  and  bond  Jide  creditor 
of  any  bankrupt,  for  or  in  respect  of  goods  really  and  bond 
fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bills 
of  exchange  really  apd  bond  Jide  drawn,  negotiated,  or  ac-* 
cepted  by  such  bankrupt,  in  the  usual  and  ordinary  course 
of  trade  and  dealing,  shall  be  liable  tp  repay  to  the  as- 
signees of  such  bankrupt's  estate,  any  money  ^yhich  before 
**  the  suing  forth  such  commission  was  really  and  bona  Jide 
*'  and  in  the  usual  and  ordinary  course  of  trade  and  deafingf^ 
received  by  such  person  of  any  such  bankrupt,  before  such 
time  as  the  person  receiving  the  same  shall  know,  underr 
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p  Money  received  in  respect  of  bills  of  exchange  not  yet  due  cannot  be  cou- 
sidercd  as  received  by  the  creditor  in  tbe  usual  and  ordinary  course  of  trad« 
and  dealinff.  The  payments  protected  are  payments  upon  bills  actually  due. 
Tampliu  ▼.  Diggins,  8  Camp.  N.  P.  C  3i9.  Semb.  that  accommodatiou 
bills  are  not  bills  which  can  be  said  to  bare  been  drawn  iu  the  usual  course 
of  trade  and  dealing  within  the  meaning  of  this  statute,  S.  €•  See  farther 
on  tbii  subject,  Holroyd  ▼.  Whitehead,  a  Camp.  N.  P.  C.  530. 
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**  stand,  or  have  notice,  that  he  is  become  a  bankrupt,  or  diat 
"  be  is  in  intolvent  circumstances  (34)." 

A  pa3niient  under  an  arrest^,  has  been  construed  to  be  a 
payment  in  the  usual  and  ordinary  course  of  trade  and  deal-* 
ing,  and  consequently  within  the  protection  of  this  act. 

The  bankrupt  was  indebted  to  Morgan  by  the  acceptance 
of  a  bill  of  exchange.  The  bill  not  being  paid,  M.  com- 
menced an  action  against  the  bankrupt,  and  employed  a 
sherifi'*8  officer  to  arrest  him.  The  bankrupt  upon  being 
arrested,  paid  the  amount  of  the  bill.  Neither  M.  nor  any 
one  concerned  for  him  personally  knew  that  the  bankrupt 
had  conomitted  an  act  of  bankruptcy,  or  that  he  was  in  in- 
solTent  circumstances.  The  majority  of  the  judges  in  the 
Court  of  Common  Pleas,  viz.  Heath  and  Rooke,  J.  held  this 
a  good  payment  within  the  statute.  Chambre,  J.  thought 
otherwise  (35). 

'  q  Cox  ▼.  Morgaoy  3  Bos.  &  Pul.  39$.  Per  He»tb  and  Rooke,  Js.,  Chambre,  J. 
diMent.  See  also  thebaic*  there  cited  of  CaWert  ▼.  Lin^rd,  and  Holmes 
▼.  WenoingtoD,  establishing  the  same  point,  audexp.  Farr,  9  Vea.  Sis. 


(34)  Different  opinions  have  been  entertained  in  respect  of  the 
manner  of  constmiuj?  this  statnte.  It  was  said  by  Chambre,  J*  in 
Cox  V.  Morgan,  2  Bos.  &  Pul.  407,  that  as  all  the  other  bank- 
rupt laws  are  remedial,  and  as  the  act  in  question,  by  ^ving^  a 
preference  to  a  particular  class  of  creditors,  trenches  upon  tne  great 
leading  principle  of  those  laws,  viz.  the  securing  the  property  for 
equal  distribution,  therefore  it  was  not  peculiarly  entitled  to  have 
its  operation  extended  by  construction.  But  in  the  same  case, 
p.  412.  Heath,  J«  is  reported  to  have  said,  that  this  had  always  been 
considered  as  a  remedial  statute,  and  as  such  was  entitled  to  a  libe- 
ral construction.  So  Lord  Kenyon,  C.  J.  in  Bradley  v.  Clark, 
5  T.  R.  200.  said,  that  it  was  a  remedial  law,  and  that  effect  ought 
to  be  e^ven  to  it  as  far  as  the  words  would  warrant.  See  Ellen- 
borougn,  C.  J.  in  Hovil  v.  Browning,  7  East,  1S4. 

(35)  In  Harwood  v.  Lomas,  11  East,  127.  the  question  arose 
whether  a  payment  of  a  promissory  note  by  a  bankrupt,  under  an 
apprehension  of  process  of  execution  issuing  against  him,  upon 
judgment  obtained  op  the  note,  was  a  payment  in  the  usual  and 
ordinary  course  of  trade  and  dealing  within  the  statute.  The  court 
inclined  to  think  that  it  was  not,  but  did  'not  give  any  decisive 
opinion  on  this  point,  holding  the  payment  not  to  be  preotcted,  on 
the  ground,  that  it  did  not  appear  in  the  special  case,  that  the  note 
(even  supposing  it  to  be  comprehended  under  the  term  bill  of  ex- 
change in  the  statute)  had  been  drawn  and  negociated  in  the  usual' 
and  ordinary  course  of  trade  and  dealing.  It  seems,  that  wliether 
the  note  had  been  so  drawn,  &c.  was  a  question  of  fact  which  the 
jury  ought  to  have  found. 
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But  where  the  bankrupt  being  in  prison',  sent  for  a  certain 
number  of  his  creditors  and  paid  them,  omitting  one,  at  whose 
suit  also  he  was  charged  in  custody ;  this  was  holden  to  be  a 
case  of  undue  preference,  and  the  payment  thus  made  not 
within  the  protection  of  the  statute. 

A  bill  of  exchange  had  been  drawn  on  the  bankrupt*,  who, 
when  it  became  due,  requested  time  of  the  holder  (the  de- 
fendant Hall)  saying,  it  was  not  convenient  to  pay  it  at  that 
time,  but  promising  to  pay  interest  for  it,  if  the  defendant 
would  permit  it  to  remain  in  his  (the  bankrupt's)  hands, 
and  afterwards,  without  notice  of  the  bankruptcy,  the  de- 
fendant on  application  received  payment  of  the  bill :  the 
court  were  clearly  of  opinion,  that  this  was  not  such  a  pay- 
ment in  the  ordinary  course  of  business  as  came  within  the 
provision  of  the  statute,  on  the  ground,  that  the  transaction 
amounted  to  a  loan  of  money  at  interest,  which  became  a 
debt. 

So  where  money  had  been  paid  by  a  trader',  ^fter  a  secret 
act  of  bankruptcy,  to  a  carrier,  for  the  carriage  of  the  trader's 
goods,  it  was  holden,  that  the  payment  was  not  within  the 
statute,  which  was  confined  to  payments  made  for  goods,  and 
payments  of  bills  of  exchange. 

So  where  A.  obtained  a  verdict  for  a  sum  of  money  against 
B.",  who  at^envards  committed  an  act  of  bankruptcy ;  A.  in- 
stead of  entering  up  judgment  and  taking  out  execution, 
consented  to  take  a  bill  for  the  amount,  drawn  by  B.  on  C. 
his  debtor,  which  bill,  when  it  became  due,  was  duly  paid  by 
C,  it  was  holden,  that  this  payment  was  not  protected  by  the 
statute. 

A  trader,  after  a  secret  act  of  bankruptcy*,  consigned 
goods  to  a  factor,  who  agreed  to  advance  money  thereon, 
and  accordingly  accepted  and  paid  bills  drawn  on  him  by 
the  trader;  a  commission  after\^'ards  issued  against  the 
trader,  after  which  the  factor  sold  the  goods  and  received 
the  money ;  it  was  holden,  that  this  case  did  not  fall  within 
the  provisions  either  of  the  I  Jac.  1.  c.  15.  s.  14.  or  the  19  G. 
2.  c.  3-2,  s.  1.  and  that  the  factor  was'  answerable  to  the  as- 
signees for  the  value  of  the  goods. 

A  trader,  being  indebted  to  A.  for  goods  sold  and  delivered, 
committed  a  secret  act  of  bankruptcy  ^i  after  which  A.  with- 

r  Soiithey  v.  Butler,  3  Bos.   &  Pul.     u  Piokerton  t.  Marshall,  2  H.Bl.  334. 

'-.'a?.  •  X  Copland  v  Stein,  ST.R.  199. 

i   Vernon  anil  othert,  assignees  of  Ty-     y  Hovil  r.  Browning,  B.  R.  H.  46  G. 

ler  V.  If  all,  2  T.  R.  G48.  3. 7  £ast,  ii4. 

I   Bradley  ▼.  Clark,  5  T.  R.  197. 
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out  the  knowledge  t>f  the  bankrupt^  by  the  custom  of  London, 
attached  mon^  belonging  to  the  bankrupt  in  the  hands  of 
his  debtor,  and  received  the  same  from  the  debtor  in  con- 
sequence of  a  judgment  obtained  against  him  in  the  foreign 
attachment  It  did  not  appear,  that  the  bankrupt  knew  that 
this  money  was  in  the  hands  of  his  debtor ;  it  was  holden, 
that  this  payment  by  the  debtor  was  not  protected  by  stat* 
19  G.  2.  c  32.  for  that  statute  extends  only  to  payments  by 
the  bankrupt* 


YL  Of  Actions  which  may  he  brought  hy  the  As^ 
signees  of  a  Bankrupt^  and  in  what  manner  they 
ought  to  sue.  , 

1.  Money  had  and  received. — An  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupt*,  who  af- 
ter the  act  of  bankruptcy,  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sheriff  the  money 
arising  from  the  sale  of  the  goods ;  for  the  law  supposes  the 
creditor  to  have  received  the  same  for  the  use  of  the  assignees, 
in  whom  the  property  of  the  goods  is  vested,  and  thence  im- 
plies a  promise  to  pay. 

So  where  a  trader  became  a  bankrupt  by  lying  in  prison 
two  months  after  an  arrest',  it  was  holden,  that  his  assignees 
might  maintain  an  action  for  money  had  and  received  against 
a  person,  who,  after  the  arrest,  and  before  the  expiration  of  * 
the  two  months,  having  had  notice  that  a  commission  would 
be  sued  out  against  -the  trader,  sold  his  goods,  and  paid  him 
the  produce  (36). 

X  Kitchio  ▼.  Campbell,  3  WiU.  304.        a  King  r.  Lcith,  2T.  R.  Ml. 
ftiidBI.  Re]i>.  897. 


(36)  In  cases  of  this  kind  the  assignees  have  an  election  to  bring 
<>ither  trover  or  assumpsit.  In  trover  they  may  recover  the  full 
value  of  the  goods  at  the  time  they  were  taken,  though  the  sale 
may  not  actually  have  produced  more  than  half  their  worth  ;  but 
in  assumpsit,  the  assii^uees  considering  the  party  selling;  the  goods 
as  their  agent,  are  entitled  to  recover  only  what  was  produced  by 
the  sale  of  the  goods.  Per  Grose  and  BuUer,  Js.  in  King  v.  Leith, 
2  T.  R.  144,  145.    If  the  assignees  bring  assumpsit  they  affinn  tlie 


3-24  BANKRUPT. 

By  the  law  of  England  *»,  if  not  contracficted  by  the  laws 
of  the  country  where  the  property  may  be,  the  commi^iouers 
njay  dispose  of  the  personal  property  of  the  bankrupt  resi- 
dent here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 
a  creditor  of  the  bankrupt  in  Endand,  after  the  assignment 
of  the  bankrupt's  estate,  and  with  full  know^ledge  thereof, 
attached  and  afterwards  received,  bv  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Island  in  North  America ;  it. 
was  holden,  that  the  assignees  miglit  recover  the  same  from 
the  defendant,  in  an  action  for  money  had  and  received  to 
their  use. 

So  where  after  an  act  of  bankruptcy  committed*^,  but 
before,  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by 
virtue  of  which  he  attached,  and  after  the  aas^nment  re- 
ceived, money  due  to  the  bankrupt  in  one  of  the  British 
plantations  in  America ;  it  was  holden,  that  the  assignees 
might  recover  the  same  ip  an  action  for  money  had  and  re- 
ceived. 

A.  after  an  act  of  bankruptcy  committed  by  B.**,  received 
the  amount  of  a  draft  drawn  by  B.  on  his  banker  in  favour 
of  A.,  for  a  bond  fide  debt.  The  plaintiffs,  as  assignees  of 
B.,  brought  an  action  against  the  banker  for  a  larger  sirni  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  before-mentioned  sum,  which  he  had 
paid  to  A. :  but  it  appearing  that  the  banker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
'set-off*  was  disallowed.  The  plaintiffs  then  brought  an  ac- 
tion for  money  had  and  received  against  A.  to  recover  the 
amount  of  the  draft,  but  it  was  holden,  that  the  action  would 
not  lie ;  for,  although  the  plaintifi's  had  at  first  an  election 
whether  they  would  bring  the  action  against  the  banker  or 

b  Hanter  v.  Potts,  B.R.  H.  31  Geo.  3.    d  Vernon  ▼.  Hankey,  2  T.R.  118. 
4  T.  R.  183.  (37).  e  Vernon  r,  Hanson,  3  T.  R.  887. 

c  Sill  w.  Worswick,  1  H.  B1.G65. 


coiiti*act,  and  the  defendant,  if  a  creditor  of  the  bankrupt,  may  set 
off  his  debt,  Smith  v.  Hodson,  4  T.  R.  9 11 .  But  the  assignecH 
cannot  affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  and 
avoid  it  as  to  the  rest,  Wilson  v.  Poulter,  Str.  859* 

.  (37)  The  authority  of  this  case  was  confirmed  by  the  decision  in 
Phillips  V.  Hunter,  on  error  in  Exchequer  Chamber,  Hil.  35  Geo,  3. 
Eyre,  C.  J.  dissentient,  2  H.  Bl.  402. 


f 
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A.,  yet  haying  in  the  former  action^  against  tbe  banker,  in- 
sisted that  the  money  had  not  been  paid  on  their  account,  and 
that  it  was  void,  they  could  not  in  the  present  action  be  per^ 
mitted  to  contradict  it,  and  insist  that  the  payment  was  made 
on  their  account 

Covenant. — In  covenant  for  rent  on  an  indenture '  brought 
by  the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot 
plead  that  the  lessor  nil  habuit  in  tenementis  ;  for  the  assig* 
nees  succeed  to  all  the  rights  of  the  bankrupt,  and  conse- 
quently  may  claim  the  benefit  of  that  estoppel,  which  would 
have  operated  between  the  lessor  and  leasee. 

DehL — ^The  assignees  of  a  bankrupt  may  bring  an  action 
of  debt  on  the  stat,  9  Ann.  c.  14.  against  the  winner*  for 
money  lost  at  play  by  the  bankrupt  before  his  bankruptcy. 

Trover.^^K  after  an  act  of  bankruptcy  but  before  commis- 
sion, a  person  sue  out  ^execution  against  the  goods  of  the  bank- 
rupt, under  which  the  sheriff  makes  a  seizure,  and  then  a 
commission  issues,  and  afterguards  the  sheriff  sells  the  goods, 
the  assignees  may  maintain  trover  against  the  sheriff  **,  but  not 
trespass^,  for  officers  and  ministers  of  justice  cannot  be  made 
trespassers  by  relation. 

In  like  manner  the  a^ignees  m)ay  bring  trover  a^inst  the 

Krty  suing*,  if  proved  a  party  to  the  conversion  by  giving 
nd  to  the  sheriff,  and  receiving  the  money  levied  (38). 

Or  if  the  party  accompany  the  officer  in  levying  thegoods^, 
though  the  produce  of  the  goods  remain  in  the  hands  of  the 
sherifi'^s  broker. 

If  a  trader  become  a  bankrupt  between  the  time  of  exe- 
cuting a  bill  of  sale  of  t  ship  at  sea  to  the  defendant"^,  and 
the  tune  of  the  defendant's  complying  with  the  requisites  of 
the  registry  acts  of  the  26  Geo.  3.  c.  60.  and  34  Geo.  3. 
c.  68.  §  16.  though  such  requisites  were  completed  after 
the  act  of  bankruptcy,  and  before  the  action  brought,  yet 

t  Parker  V.  Manniii;,7T.  R.  537.  k  Ruth  v.  Baker,  Bull.  N.  P.  41.   Str. 

%  Brandon  ¥.  Pate,  2  H.  Bl.  3(38.  996.  and  MSS.  ti.  C. 

b  Cooper  v.  Chitty,  I  Burr.  90,  and  1  1  Menham  ▼.  Eddionson,   1  Boa.  & 

Bi.  Rep.  65.  Pul.  369. 

i   Smith  T.  Milles,  1  T.  R.  475.  mMona  ▼.  Cbarnock,  2  East's  R.  399. 


(38)  "  As  to  the  con%'ersion  by  the  defendant,  the  evidence  is  as 
strong  as  can  be ;  the  bond  proves  that  he  ordered  the  execution^ 
and  the  monev  paid  to  him  shews  who  had  the  produce  of  the 
goods."     Per  Cur.  S.  C.  MSS. 

a 
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the  property  does  not  pass,  and  the  assignees  may  maintain 
trover  for  the  ship. 

If  a  trader  has  been  a  bankrupt  twice",  and  obtained  his 
certificate  under  both  commissions,  but  has  not  paid  a  divi- 
dend of  13^.  in  the  pound  under  the  last;  although  the 
future  estate  of  such  bankrupt  remain  liable  to  the  claims 
of  his  individual  creditors,  under  the  second  commission, 
not  having  received  155.  in  the  pound,  which  they  may 
respectively  sue  for  as  in  other  cases,  yet  this  will  not  pre- 
vent the  vesting  of  the  bankrupt's  estate  in  the  assignees 
under  a  third  commission  for  the  benefit  of  all  the  creditors, 
and  such  assignees  may  sue  for  and  recover  the  same. 

Where  S.  obtained  bills  of  exchange  from  the  defendant 
upon  a  fraudulent  representation,  that  a  security  given  by 
him  to  the  defendant,  (which  was  void,)  was  an  ample  se- 
curity, and,  on  the  next  day,  having  resolved  to  stop  pay- 
ment, informed  the  defendant  that  he  had  repented  of  what 
he  had  done,  and  had  sent  express  to  stop  the  bills,  and 
would  return  them,  and  three  days  afterwards  committed  an 
act  of  bankruptcy,  after  which  he  returned  to  the  defendant 
all  the  bills,  (except  one  which  had  been  discounted,)  and 
also  two  bank  notes,  part  of  the  proceeds  of  such  discount, 
and  the  defendant  delivered  back  tlie  security,  and  afterwards 
a  commission  of  bankruptcy  issued  against  S.,  the  assignees 
under  which  commission  brought  trover  against  the  de- 
fendant for  the  bills  and  bank  notes:  held  that  the  defendant 
was  entitled  to  retain  them®. 

In  trhat  Manner  the  Assignees  ought  to  sue.-^-ln  actions 
brought  by  the  assignees,  they  may  declare  generally  as  as- 
signees of  the  estate  of  A.  a  bankrupt,  according  to  the  form 
of  the  statutes  concerning  bankrupts,  without  setting  forth 
the  act  by  which  the  trader  became  a  bankrupt^,  or  the  pro- 
ceedings under  the  commission*. 

A  new  assignee  may  in  his  own  name  maintain  an  action 
upon  a  judgment',  obtained  by  a  former  assignee,  who  has 
been  displaced  by  the  chancellor. 

A  declaration  on  a  scire  facias'^  by  the  assignees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt 
within  the  meaning  of  the  statutes,  and  that  his  goods  and 
effects  were  duly  assigned  to  the  plaintiffs,  is  sufficient, 
without  stating  the  trading,  act  of  bankruptcy,  &c.  because 
a  scire  facias  is  an  action* 

n  Horil  ▼.  Browiiinf:,  7  Eaut,  154.  p  Pepys  v.  Low,  Cartb.  99. 

o  Gladstone  t.  Hadweo,  1  M  &  S.S17.  q  LAwson  v.  Lamb,  Lutw.974. 

See  fartber  Taylor  w,  Plutner,  3  M.  r  De  Cosson  ▼.  Vaiii^baii,  10  East,  6t. 

&  S.  568.  «  Winter  ▼.  Kretcbmaii,  3  T.  R«  45. 


BANKRUPT.  227 

The  assignees  cannot  make  themselves  parties  to  the 
record  in  any  intermediate  stage  of  the  proceedings^  but  it 
must  be  immediately  after  judgment,  and  before  any  other 
proceeding  has  taken  place,  though  an  interlocutory  judg- 
ment is  sufficient  for  this  purpose.  Hence  where  plaintiff 
after  judgment  against  him  and  writ  of  error  allowed,  be* 
comes  a  bankrupt,  the  assignees  ought  to  go  on  with  the 
writ  of  error  iu  the  bankrupt's  name,  the  writ  of  error  being 
a  proceeding  after  the  judgment^  and  if  the  assignees,  in- 
stead of  adopting  this  method,  sue  out  a  scL  fa.  in  their 
own  names  to  compel  an  assignment  of  errors,  the  court 
will  quash  it 

If  the  assignees  bring  an  action  upon  al  contract  made  by 
the  bankrupt  before  his  bankruptcy,  it  is  incumbent  on 
them  to  sue  as  assignees,  and  so  to  state  themselves  in  the 
declaration. 

But  where  the  contract  is  made  by  the  bankrupt  after 
hift  bankruptcy  %  and  before  he  has  obtained  his  certificate, 
as  all  his  prop>eriy  is  then  vested  in  the  assignees,  he  will  be 
considerea  as  their  agent;  and,  in  such  case,  it  is  not  neces- 
sary that  they  should  state  themselves  to  be  assignees  in  the 
declaration  (39) ;  in  like  manner  as  where  an  executor  brin^si 
action  on  a  contract  made  by  himself  respecting  the  goods 
of  the  testator,  he  need  not  name  himself  executor^ 

In  actions  of  assumpsit  brought  by  the  assignees  on  con- 
tracts made  with  the  bankrupt,  there  are  two  ways  in  which 
the  promises  may  be  laid  in  the  declaration;  1st,  As  having 
been  made  to  the  bankrupt'  before  his  bankruptcy  (40) ; 
and,  2dly,  As  having  been  made  to  the  plaintiff^  as  assig- 
nees ^ 

t  Kietchman  v.  Beyer,  i  T.  R.  46s.        y  Faaliion  t.  Dormet,  7  Vio.  Abr.  140 . 
«  Eraos  ¥.  Maun,  Cowp.  569.  Tit.  Creditor  and  fiaakrapt,  pi.  16. 

X  Rig  ▼.  Wilmer,  Str.  697-  adjudged 
on  demarrer  to  declaration. 


(39)  "Nor  is  it  necessary  that  the  assignees  should  give  evi- 
dence of  the  tradings  act  of  bankruptcy,  &c.'^  Per  Ashhurst,  J* 
in  Evans  v.  Mann,  Cowp.  570. 

(40)  It  is  most  usual  in  practice  t6  state  the  promises  to  have 
been  made  to  the  bankrupt,  and  this  form  is  best  adapted  to 
actions  on  promissory  notes  given  to  the  bankrapt.  Sometimes  to 
declarations  drawn  in  this  form,  iivhere  the  fact  requires  it,  counts 
are  added  for  money  bad  and  received  to  the  use  of  the  assignees, 
and  upon  an  account  stated  with  the  assignees,  with  promises  to 
the  assigneeii* 

Q  2^ 
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In  an  action  brought  by  the  assignees  of  a  bankrupt*,  the 
plaintiffs  declared  on  an  account  stated  with  the  bankrupt, 
whereon  the  defendant  was  found  in  arrear  £    ,  and  being 
so  in  arrear,  he  promised  to  pay  the  plaintiffs  as  assignees. 
On  the  general  issue  pleaded,  the  evidence  was,  that  the 
account  was  stated  with  the  bankrupt,  and  the  defendant 
promised  to  pay  him,  but  there  was  not  any  evidence  of  a 
promise  to  the  assignees.    Lord  Hardwicke,  C.  J.  was  of  opi« 
nion,  that  the  declaration  was  supported  by  the  evidence, 
and  the  plaintiffs  had  a  verdict  On  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice;  Lee,  J. 
observing,  that  he  was  not  aware  of  any  case,  where,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces-> 
sary  to  prove  an  express  promise  to  the  assignees;  because 
when  the  account  was  proved  to  be  stated  with  the  bank- 
rupt, there  was  a  sufficient  consideration:  a  debt  was  created 
to  the  bankrupt  which  was  transferred  to  the  assignees  by 
the  statute;  and  this  was  evidence  of  a  promise  to  the  assign 
nees  so  as  to  entitle  them  to  this  demand,  standing  in  the 
place  of  the  bankrupt 

The  plaintiffs,  in  their  original  writ,  described  themselves 
as  assignees  of  A.*,  and  also  as  assignees  of  B.,  there  not  be- 
ing any  joint  commission  against  the  two,  and  declared  in 
several  counts  for  goods  sold  and  delivered  by  both  the  bank- 
rupt^^  and  also  for  goods  sold  by  each  of  the  bankrupts.  A 
verdict  was  found  for  the  plaintiffs,  and  the  damages  were 
assessed  severally  on  the  separate  counts.  On  a  motion  in 
arrest  of  judgment,  the  court  were  of  opinion  that  the  as- 
signees might  recover  as  much  as  the  bankrupts  themselves 
miofht  jointly  have  recovered;  therefore  as  the  damages 
were  assessecl  severally,  they  might  enter  up  their  judgment 
on  the  count  for  the  joint-demand  (41). 

Agreeably  to  this  determination,  where  the  plaintiffs  sued^ 
as  assisrnees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a 
joint  demand  due  to  all  the  bankrupts,  the  declaration  was 
holden  good  on  motion  in  arrest  of  judgment 

z  Skinner  ▼.  Rebow,  T.  8  &  9  G.  9.  C.  J.  in  De  Cosson  v.  Vanghan,  lo 

B  R.  MSS.  East,  65. 

a  Hanrock  t.  Haywood,  3  T.  R.  433.  b  Streatfield  ▼.  HalHday,  3  T.  R.  779. 

recognized  by  Lord  EUenborougb,  ,  See  Scott  v.  Franklin,  is'£att,  4«J8. 


(41)  If  the  verdict  had  been  entered  generally,  the  judgment 
must  have  been  arrested;  because  the  court  were  clearly  of  opi- 
nion that  the  counts  for  the  separate  demands  were  improperly 
joined. 
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The  assignees  under  a  joint  commission  against  A.  and  B. 
in  suing  on  a  separate  contract  entered  into  with  A.,  may 
describe  themselves  generally  as  assignees  of  A.,  without  no- 
ticing the  name  of  B.  \ 

Actions  against  Assignees, — ^Formerly  when  a  dividend 
was  declared,  it  was  considered  that  a  right  of  action  against 
the  assignees  accrued  to  every  creditor  for  his  proportion  **, 
and  it  was  holden  that  assumpsit  might  be  maintained  against 
the  assignees  of  a  bankrupt  by  a  creditor  for  his  share  of  a 
dividend,  under  an  order  of  the  commissioners  (42) ;  and  in 
such  action  the  proceedings  before  the  commissioners  were 
conclusive  evidence  of  the  debt  (43),  and  the  assignees  could 
not  set  off  a  debt  due  from  the  plaintiff,  for  the  sum  proved 
mtist  be  taken  to  be  the  balance  due;  but  now,  by  stat  49. 
G.  3.  c  121.  s.  12.  no  action  shall  be  brought  by  any  creditor 
who  has  proved  any  debt  under  any  commission  of  bankrupt, 
against  the  assignees  of  the  estate  of  such  bankrupt,  for  the 
amount  of  any  dividend  declared  by  tlie  commissioners:  but 
in  cases  of  refusal  by  the  assignees  to  pay  such  dividend,  the 
creditor  entitled  to  the  same  may  petition  the  Ld.  Chancel- 
lor, Ld.  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  Great  Seal,  who,  on  hearing  such  petition,  may  not  only 
order  the  payment  of  such  dividend,  but  also  in  all  cases 
in  which  it  shall  appear  that  the  justice  of  the  case  shall 
require  it,  may  order  payment  of  interest  for  the  time  that 
such  dividend  shall  have  been  withheld,  and  of  the  costs 
of  the  application. 

A  certificated  bankrupt  cannot  maintain  assumpsit^  against 
his  assignees  for  his  allowance  under  stat.  5  G.  2.  c.  30.  s.  7, 
(his  estate  having  paid  10^.  in  the  pound)  if  it  appear  that 
his  certificate  was  not  allowed  before  payment  of  the  divi- 
dends. 

c  Stoaeboute  ▼.  0e  SiWa,  a  Campb.    d  Brown  ¥.  BoUeo,  Doufi^.  407.  per 
999'  "  Kenyon,  C.  J.  fi  T.  R.  549. S.  P. 

e  Groome  ▼.  Potts,  6  T.  R.  S48. 


(42)  After  a  debt  is  liquidated  before  th«  commtsgioDers,  it  can- 
not be  litigated,  but  by  an  application  to  the  great  seal.  Per  Cur. 
Doug.  409. 

(43)  The  only  way  to  questiou  the  proof  of  the  debt  taken  by 
the  commissioners  is  by  petition  to  the  chancellor.  Per  Loi^l 
Mansfield,  C.  J.  Doug.  408. 
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VI  f.  Of  Actions  by  the  Bankrupt. 

« 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy^  and  may  main- 
tain trover  for  them  against  strangers. 

So  if  an  order  for  the  delivery  of  goods',  belonging  to  A., 
but  in  the  possession  of  B.,  be  given  by  A.  to  an  uncertifi-. 
cated  bankrupt,  in  payment  of  a  debt  due  from  A.  to  the 
bankrupt  after  his  bankruptcy,  and  B.  refuses  to  deliver  the 
goods,  the  bankrupt  may  maintain  trover  against  him  (44). 

In  cases  of  this  kind,  however,  the  bankrupt  can  recover 
only  where  the  assignees  do  not  interfere^,  for  the  general 
assignment  of  personal  property  by  the  commissioners  in 
the  first  instance  passes  all  the  future  acquired  as  well  as 
present  personal  property,  and  a  second  assignment  of  perso- 
nal property  coming  to  the  bankrupt  is  not  necessary;  conse-r 
quently  the  superior  title  of  the  assignees  must  prevail  where 
they  come  forward,  and  assert  it. 

To  an  action  on  a  promissory  note*,  and  for  money  lent, 
the  defendant  pleaded  that  the  plaintiff*  was  an  uncertificated 
•  bankrupt,  whose  effects  had  been  duly  assigned  by  the  com- 
missioners under  a  general  assignment,  comprehending  in 
terms  the  future  as  well  ?a  present  personal  property  of  the 
plaintiff*,  and  that  the  assignees  had  required  the  defendant  » 
to  pay  to  them  the  money  claimed  by  the  plaintiff".  Replica- 
tion, that  the  causes  of  action  had  accrued  after  the  plaintiff' 
became  bankrupt,  and  that  the  defendant,  at  the  time  of  the 
contract,  treated  with  the  plaintiff*  as  a  person  capable  of  re- 
ceiving credit  in  that  behalf,  and  that  the  commissioners  had 
not  at  any  time  since  assigned  to  the  assignees,  or  any  other 
person,  the  promissory  note  or  money  mentioned  to  be 
lent.  On  demurrer,  it  was  holden,  that  the  replication  was 
bad  for  the  reasons  before  mentioned. 

f  Webb  V.  Fox,  7  T.  R.  391.  b  Kitcbcn  v.  Bartscfa,  7  Eait's  R.  53. 

%  Fowler  V.  Down,  1  Boa.  &  Pul.  44.      4   lb. 


(44)  These  cases  proceeded  on  this  ground,  that  an  uncertificated 
bankrupt  has  a  special  property  in  the  goods  in  his  possession  sub- 
sequent tp  the  bankruptcy ;  but  notwithstanding  these  decisions,  to 
assumpsit  by  several  partners,  the  defendant  may  plead  in  bar  the 
bankruptcy  of  one  of  them.  Eckhardt  and  others  v«  Wilson^ 
8  TJ  B.  140. 
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An  uncertificated  bankrupt  -may  maintain  an  action  for 
work  and  labour  done  after  his  bankruptcy^  (45). 

If  the  assignees  of  a  bankrupt  manufacturer  employ  him 
in  carrying  on  the  manufacture  for  the  benefit  of  the  estate, 
and  pay  him  money  from  time  to  time,  this  is  evidence  of 
such  a  contract  between  him  and  his  assignees  as  will  enable 
him  to  recover  from  them  a  reasonable  compensation  for  his 
work  and  labour*. 

Where  a  commission  of  bankrupt  is  taken  out  fraudu- 
lently or  maliciouly"^,  the  chancellor  may  under  the  stat. 
5  Geo.  2.  c.  30.  8.  23.  assign  the  bond  (given  bythep)eti- 
tioning  creditor)  to  the  bankrupt,  so  as  to  enable  him  to 
recover  the  whole  penalty  of  the  bond.  N*  The  assignment 
of  the  bond  by  the  chancellor  is  conclusive  evidence  of  the 
fraud  or  malice  in  an  action  brought  on  such  bond,  and  it 
is  not  necessary  to  state  in  the  declaration  that  the  com* 
mission  was  fraudulently  or  maliciously  sued  out 

See  further  on  this  point.  Smithy  v.  Edmonson,  3  £ast*s 


VIII.  Of  the  Pleadings. 

1.  Of  the  general  Plea  of  Bankruptcy  under  Stat.  6  Geo.9. 
c.  30.  s.  7.— By  stat  5  Geo.  2.  c.  30.  s.  7.  "  If  any  bank- 
•*  rupt  is  afterwards  impleaded  for  any  debt  due  before  such 
"  time  as  he  became  a  bankrupt,  he  may  plead  in  general, 
**  that  the  cause  of  such  action  or  suit  accrued  before  such 

k  Chippendale ¥.  Tomlint on,  Co.  B.  L.    1    (^oles  ▼.  Barrow,  4  Taunt.  774. 
5th  edit.  p.  431.  m  Smith  ▼.  Broombead,  7  T.  R.  300. 


(45)  So  for  work  ahd  labour,  and  materiah  found,  incident  and 
necessary  to  the  labour.  Silk  v.  Osborne,  I  Esp.  N.  P.  C.  140.  So 
for  money  lent  and  advanced,  as  it  will  be  presumed  that  the 
money  may  have  been  earned  by  his  labour.  Evans  v.  Brown, 
1  Esp.  N.  P.  C.  170. 

Lord  Ellenborough,  C.J.  speaking  of  Chippendale  r.  Tomlin- 
son,  and  the  cases  which  have  been  decided  on  its  authority,  said*, 
that  the  hardship  of  the  case  might  perhaps  have  warped  the  opi- 
nion of  the  judges,  when  the  evil  might  have  been  better  remedied 
by  statute,  but  now  there  was  an  inveterate  practice  of  above  twenty 
years  in  support  of  that  series  of  cases. 

*  In  Kitchen  v.  Bartscb,  7  Eaat*i  R.  6d. 
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time  as  he  became  a  bankrupt,  and  may  give  the  special 
matter  in  evidence;  and  the  certificate  and  allowance 
thereof  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, commission,  and.other  matters  precedent  to  such 
certificate  and  a  verdict  shall  thereupon  be  given  for 
the  defendant,  unless  the  plaintifl'  can  prove  the  certifi- 
cate obtained  unfairly  and  by  fraud  or  can  make  appear  any 
concealment  by  the  bankrupt  to  the  value  of  10/," 

This  general  plea  of  bankruptcy,  if  pleaded  in  the  Court  of 
King's  Bench,  does  not  require  the  signature  of  counsel";  but 
by  the  practice  of  the  Common  Pleas  it  ought  to  be  signed 
by  a  Serjeant",  otherwise  it  maybe  treated  as  a  nullity- 
It  is  sufficient  for  the  defendant  under  the  preceding  sta- 
tute to  pursue  the  words  of  it,  and  to  aver,  that  the  cause  of 
action  accrued  before  he  became  a  bankrupt;  without  aver- 
ing,  that  the  defendant  had  conformed  according  to  the  bank- 
rupt statutes®,  or  that  the  defendant  became  a  bankrupt  before 
the  commencement  of  the  suit'. 

By  a  certificate  obtained  under  a  joint  commission,  sepa- 
rate as  well  as  joint  debts  are  discharged^.  In  like  manner, 
by  a  certificate  obtained  under  a  separate  commission,  joint 
debts,  as  well  as  separate  debts,  are  discharged'.  Formerly, 
indeed,  doubts  were  entertained  whether  a  certificate  under 
a  separate  commission,  against  one  partner,  would  not  dis- 
chai^e  the  other  partner;  and,  therefore,  it  was  held  neces- 
sary to  provide  against  such  discharge  by  stat.  10  Ann.  c.  15. 
by  the  3d  section  of  which  it  is  enacted  and  declared^  "that 
partners,  joint  obligors,  and  joint  contractors,  with  a  bank- 
rupt who  has  been  discharged,  shall  remain  liable,  as  if  the 
bankrupt  had  never  been  discharged." 

This  general  plea  of  bankruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  after  bill  filed,  and  before 
plea  pleaded*,  the  cause  of  action  having  accrued  before  the 
bankruptcy;  but  the  certificate  cannot  be  given  in  evidence 
under  the  general  issue,  for  the  debt  still  exists,  and  as  the 
certificate  only  operates  as  a  special  discharge  from  it  under 
the  statute,  me  defendant  must  avail  himself  of  this  dis- 
charge in  manner  prescribed  by  the  statute'. 

m  Lei^h  q.  t.  y.  Monteiro,6T.R.4g6.  431. S.  C.    WickcB  T.Strahan,  Str. 

li   Pitcher ▼  Martin,  3  Bos.  <;Pul.  171.  1157.  S.   P.    Horsey*^    caac,   3   P* 

o  Willian  v.  GiunUni,  Co.  B.  L.  5th  Wnin.  93> 

edit.  p.  518.  in  which  Paris  ▼.  Salk-  r  Exp.  Yale,  3  P.  Wms.  S4.  n. 

eld,  9  VVils.  139  was  overrnled.  s  Harris  ▼.  James,  9  East,  89. 

p  Tower  v.  Cameron,  G  EautVR.  413.  t  Gowlaod  ▼.  Warren,  I  Camp.  N.  P. 

c|  Howard  w.  Foolc,  Sir.  99s.    Dav.  €.363* 
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But  the  certificate  will  operate  as  a  diBcharge*  of  such 
debts  only  as  are  due  at  the  time  when  the  act  of  bankruptcy 
is  committed  (46).  Debts  proveable  under  the  commis* 
sion,  and  debts  to  be  dischai^ed  by  the  certificate,  are  con- 
vertible terms,  and  debts  not  due  at  the  time  of  the  act  of 
bankruptcy,  except  in  the  cases  specially  provided  for  by 
particular  statutes,  are  not  affected  by  the  commission. 

Hence  where  a  debt  accrues  after  an  act  of  bankruptcy 
and  before  the  issuing  of  the  commission  ',  the  bankrupt  will 
remain  liable,  although  he  has  obtained  his  certificate,  and 
cannot  avail  himself  of  the  general  plea  of  bankruptcy. 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages 
after  an  act  of  bankruptcy  committed  by  defendant,  and.  a 
commission  issued  thereon,  is  not  discharged  by  the  certiifi- 
cate,  though  the  verdict  was  obtained  before  the  bankruptcy^. 
So  a  bankruptcy  of  plaintiff  occurring  after  verdict  for  the 
defendant,  and  before  judgment,  the  subsequent  certificate  is 
no  bar  to  an  execution  for  the  costs  of  the  action*. 

But  if  the  acceptor  of  a  bill  of  exchange  not  due. become 
bankrupt*,  and  tne  indorser  be  afterwards  obliged  to  take 
up  the  bill  on  account  of  non-payment  by  the  acceptor,  he 
may  prove  the  amount  under  the  commission;  and  conse-. 
quently  if  the  acceptor  afterwards  obtain  his  certificate,  he 
will  be  dischai^ed  from  the  debt 

Before  the  stat  49  Geo.  3.  c.  121.  a  debt  for  which  a  per- 
son was  merely  liable  as  surety,  but  which  was  not  paid 
until  afler  the  bankruptcy  of  the  principal,  was  not  prove- 
able under  the  commission,  and  consequently  was  not  barred 

n  Bamford  ▼.  Burrell,  9  Bo*.  &  Pal.  i.    i  Walker  t.  Barnea,  5  Taant.  778.  1 
X  S.  C.  /  Marsh.  346.  S.  C. 

y  Bun  ▼.  Gilbert,  2  M.  &  S.  70.  a  Joseph  ▼.  Orme,  9  Bos.  and  Pol.  N* 

R. 100. 


(46)  But  if  an  action  be  commenced  against  a  bankrupt  after 
the  bankruptcy,  for  a  debt  due  be/ore  the  bankruptcy,  and  a  ver- 
dict found  for  the  plaintiff,  and  afterwards  the  bankrupt  obtains 
1119  certificate;  the  co$t$  of  such  action,  as  well  as  the  orij^inat  debt, 
are  proveable  under  the  commission.  Willet  v*  Pringle,  ^  Bos.  & 
Pul.  N.  R«  19Qf  The  costs  bear  relation  to  the  original  debt;  hence 
where  plaintiB'  before  the  bankruptcy  of  the  defendant,  sued  him 
for  a  debt,  and  went  on  with  the  suit  after  such  bankruptcy,  and 
had  judgment,  and  defendant  obtained  his  certificate,  and  after- 
wards brought  a  writ  of  error,  which  was  nonprossed,  and  costs  of 
nonpros  in  error  awarded  against  hiiu ;  it  was  holden,  that  the  cer- 
tificate discharged  defendant  from  these  costs.  Scott  v.  Ambrose^ 
3  M.  &  S.  3^6. 
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by  the  certificate  ^  but  now  by  the  8th  section  of  that  sta* 
tute  it  is  enacted,  *^  that  where  at  the  time  of  issuing  the 
commission  any  person  shall  be  surety  for^  or  be  liable  for 
apy  debt  of  the  bankrupt,  it  shall  be  lawful  for  such 
surety  or  person  liable^,  if  he  shall  have  paid  the  debt,  or 
any  part  thereof  in  discharge  of  the  whole  debt,  although 
he  may  have  paid  the  same  after  the  commission  shall 
have  issued,  and  the  creditor  shall  have  proved  his 
"  debt  under  the  commission,  to  stand  in  the  place  of  the 
**  creditor  as  to  the  dividends  upon  such  proof;  and  when 
•*  the  creditor  shall  not  have  proved  under  the  commission, 
**  it  shall  be  lawful  for  sucn  surety,  or  person  liable,  to 
*'  prove  his  demand  in  respect  of  such  payment  as  a  debt 
**  under  the  commission,  not  disturbing  the  former  divi- 
dends, and  to  receive  a  dividend  or  dividends  proportion- 
ably  with  the  other  creditors  taking  the  benefit  of  such 
commission,  notwithstanding  such  person  may  have  be- 
**  come  surety  or  liable  for  the  debt  oi  the  bankrupt  after  an 
"  act  of  bankruptcy  had  been  committed  by  such  bankrupt, 
"  provided  that  such  person  had  not  at  the  time  when  he 
«*  became  such  surety,  or  when  he  so  became  liable  for  the 
**  debt  of  such  bankrupt,  notice  of  any  act  of  bankruptcy, 
•*  or  that  he  was  insolvent,  or  had  stopped  payment;  pro- 
*'  vided  that  the  issuing  a  commission  of  bankrupt,  although 
**  such  commission  shall  afterwards  be  superseded,  shall  be 
**  deemed  such  notice;  and  every  person  against  whom  any 
**  such  commission  of  bankrupt  has  been  or  shall  be  awarded, 
**  and  who  has  obtained 'or  shall  obtain  his  certificate,  shall 
be  discharged  of  all  demands  at  the  suit  of  every  such  per- 
son having  so  paid,  or  being  hereby  enabled  to  prove,  or 
to  stand  in  the  place  of  such  creditor,  with  regard  to  his 
debt  in  respect  of  such  suretyship  or  liability,  in  like 
••  manner  to  all  intents  and  purposes  as  if  such  person  had 
**  been  a  creditor  before  the  bankruptcy  for  the  whole  of 
"  the  debt  in  respect  of  which  he  was  surety  or  was  so  li- 
"  able." 

The  plaintiff  accepted  a  bill  of  exchange**,  payable  at  a 
future  day,  for  the  accommodation  of  the  defendant.  After* 
wards  and  before  the  bill  became  due,  the  defendant  com- 
mitted an  act  of  bankruptcy.  The  bill  was  dishonoured. 
A  commission  issued,  but  was  shortly  afterwards  super- 
seded.     A  meeting  of  the  defendant's  creditors  was  then 

b  CbiltOR  T.  Wiffin,  3  Wilf.  13.  Young  c  See  ezp.  Lobbon,  17  Ves.  334.  and 

▼.  Hockley,  3  Wilt.  346. 2  Bl.  R.  839.  exp.  Uoyd,  lb.  345. 

S.  C.    Vanderheydeo  ▼.  De  Pai^,  d  Stedman  t.  Martinnant^    13  East, 

3  WUb.  529.  427. 
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held,  and  time  wad  given  hinu    The  plaintiif  then  accepted 
another  bill  for  the  purpose  of  taking  up  the  former  dis- 
honoured bill,  including  also  interest  and  stamp.    This  last 
bill  was  indorsed  by  J.  S.  as  an  additional  security  to  the 
holders,  who  required  it.    Afterwards  an  effectual  commis- 
sion issued  upon  the  original  act  of  bankruptcy,  under  which 
the  defendant  obtained  his  certificate.     The  plaintiff  at  a 
subsequent  day,  when  the  second  bill  became  due,  paid  it 
It  was  holden,  that  the  giving  of  the  second  acceptance  for 
the  prior  debt  did  not  discharge  the  originil  debt  for  which 
the  plaintiff  had  become  surety  before  the  act  of  bank- 
ruptcy; and  in  paying  that  second  bill  the  plaintiff  was  only 
paying  the  same  debt  which  he  was  liable  to  pay  as  surety 
for  the  defendant  upon  the  first  bill;  and  consequently  that 
this  was  a  case  within  the  preceding  section  of  the  stat  49 
G.  3.  c.  121.  by  which  the  surety  for  a  debt  proveable  under 
a  commission,  though  not  paid  by  him  until  after  the  issu-' 
ing  of  the  commission,  shall  stand  in  the  place  of  the  original 
creditor  as  to  the  whole  of  the  debt  so  paid.    The  act,  how- 
ever, provided,  that  it  should  not  extend  to  a  person  who, 
when  he  became  surety,  had  either  notice  in  fact  of  the  act 
of  bankruptcy  committed,  or  implied  notice  from  the  issu- 
ing of  the  commission,  though  such  commission  were  after- 
wards superseded.      But  the  plaintiff's  case  did  not  fall 
within  this  proviso,  for  his  suretyship  had  commenced  be- 
fore the  issuing  of  the  commission,  afterwards  superseded. 
The  debt  was  not  affected  with  the  implied  notice:  it  was 
a  debt,  therefore,  proveable  under  the  commission,  and  was 
consequently  barred  by  the  certificate. 

The  plea  of  bankruptcy  is  not  a  plea  to  the  action,  but 
a  personal  discharge  only*;  hence,  where  an  action  of  as- 
sumpsit was  brought  against  A,  and  B.  jointly  as  partners, 
and  A.  pleaded  a  judgment  recovered,  and  B.  pleaded  his 
bankruptcy,  and  thereupon  the  plaintiff  entered  a  nolle  pro* 
sequiBA  to  B.;  it  was  holden  that  the  plea  of  bankruptcy 
only  discharged  B.',  and  farther,  that  the  entry  of  the  nolle 
prosequi  as  to  B.  did  not  discharge  the  action  as  to  A.;  for 
it  was  not  like  a  retraxit,  which  is  a  total  relinquishment  of 
the  suit 

Where  the  plaintiff*s  'demand  rests  in  damages,  and  can- 
not be  ascertained  without  the  intervention  of  a  jury,  it 
cannot  be  proved  under  the  defendants  commission.  Hence 
bankruptcy  is  not  any  plea  in  bar  to  an  action  of  trespass 

c  Noke  and  suotUer   v,  iDgham,  f  See  lUt.  jo  Ann.  c.  15.  t.  3. 

iWiU.  89. 
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for  mesne  profits,  because  the  damages  are  uncertain*.  Nor 
to  an  action  of  trover,  though  the  conversion  happened  be* 
fore  the  bankruptcy*^.  Nor  can  the  bankruptcy  qi  the  lessee 
be  pleaded  in  bar'  to  an  action  of  covenant  brought  against 
him,  for  rent  arrear,  subsequent  to  his  bankruptcy*. 

But  now  by  stat  49  G.  3.  c.  121.  (20th  June,  1809)  s.  19- 
it  is  enacted,  "  That  in  all  cases,  in  which  a  commission  of 
"  bankrupt  shall  be  sued  forth  against  any  person,  after  the 
**  passing  of  this  act,  and  such  person  shall  be  entitled  to 
"  any  lease  or  agreement  for  a  lease,  and  the  assignees  shall 
"  accept  the  same,  and  the  benefit  therefrom,  as  part  of  the 
bankrupt's  estate,  the  bankrupt  shall  not  be  liable  to  pay 
the  rent  accruing  due  after  such  acceptance  of  the  same, 
"  nor  shall  he  be  liable  to  be  in  any  manner  sued  in  respect 
•*  of  any  subsequent  non-obser\^ance  or  non-performance  of 
"  the  conditibns,  covenants,  or  agreements  therein  contained: 
"  provided  that  the  lessor  or  person  agreeing  to  make  such 
lease,  his  heirs,  executors,  administrators,  or  assigns,  may 
(if  the  assignees  shall  decline,  upon  their  being  required 
so  to  do,  to  determine  whether  they  will  or  will  not  so 
accept  such  lease  or  agreement  for  a  lease)  apply  by  peti- 
**  tion  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
"  Commissioners  of  the  Great  Seal,  praying  that  they  may 
either  so  accept  the  same,  or  deliver  up  the  lease  or  agree- 
ment for  the  lease,  and  the  possession  of  the  premises, 
who  shall  thereupon  make  such  order  as  shall  seem  meet 
and  just,  and  which  shall  be  binding  on  all  parties." 

If  a  lessee  covenants  not  to  assign  and  becomes  bankrupt, 
find  his  assignees  take  to  the  lease,  his  covenant  is  discharged 
by  the  foregoing  section,  although  a  breach  of  it  had  become 
impossible,  by  reason  that  he  no  longer  had  the  subject  mat- 
.ter  respecting  which  the  covenant  was  made.  And  therefore 
if  he  comes  in  again  as  assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is  no  breach  if  he  as- 
signs^ 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum 

Eer  week*  for  the  support  of  an  illegitimate  child  the  plaintiff 
ad  had  by  the  defendant,  bankruptcy  having  been  pleaded. 
Lord  Ellenborough  held,  that  as  to  any  arrears  which  had 
accrued  before  the  bankruptcy,  the  bankruptcy  would  ope- 
rate as  a  discharge,  but  as  no  proof  of  subsequent  arrears 
would  have  been  admitted  under  the  commission,  the  defen- 
dant was  liable  for  such  arrears. 
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g  Goochitle  T.  North,  Dong.  583. 
h  Parker  ▼.  Norton,  6  T.  R.  695. 
i  Aoriol  t.  Mills,  4  T.  R.  94. 


k  Doe  d.  Cbeere  t.  Smith,  5  Taunt.  795. 
1  Miller  t.  Whettenbury,  1  Camp.  N. 
P.  C.  428. 
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B.  sold  a  ship  to  A.,  with  a  covenant  that  he  had  a  good 
title,  though  in  fact  he  had  none";  afterwards  B.  became  a 
bankrupt,  and  A.  sustained  damages  by  paying  the  value  of 
the  ship  to  the  true  owner;  it  was  hoiden  in  an  action  on 
the  covenant  by  A.  against  B.,  stating  the  special  damage,  that 
B/s  certificate  was  no  bar. 

This  plea  of  bankruptcy  "  will  not  avail  a  person  against 
whom  a  second  commission  of  bankruptcy  has  issued,  unless 
he  has  paid  15.^.  in  the  pound  under  that  commission,  al- 
though the  creditor  who  sues  him  has  signed  the  certificate ; 
for,  by  Stat  5  Geo.  2.  c.  30.  s.  9.  (the  first  statute  which  pro- 
vides for  the  case  of  a  second  bankruptcy)  the  person  only  of 
the  bankrupt  is  protected,  if  his  effects  are  not  sufficient  to 
make  a  dividenci  of  15^.  in  the  pound.  It  must  appear 
affirmatively  that  the  estate  has  produced  15^.  in  the  pound;* 
evidence  that  it  will  probably  produce  so  much"  is  not 
sufficient 

If  a  defendant  rely  on  a  certificate  under  a  second  commis- 
sion of  bankruptcy  P  under  which  he  has  not  paid  15^.  in  the 
pound,  it  will  be  sufficient  for  the  plaintiff,  in  order  to  deprive 
nim  of  the  benefit  of  it,  to  produce  the  proceedings  under  the 
former  commission,  and  prove  that  he  submitted  to  it,  with- 
out proving  the  trading,  act  of  bankruptcy,  and  other  facts, 
which  are  necessary  to  support  the  commission  as  against 
third  persons. 

An  action  against  a  bankrupt^,  who  has  obtained  his  certi- 
ficate under  a  second  commission,  on  a  cause  of  action  accru- 
ing before  his  second  bankruptcy,  may  be  maintained,  before 
a  dividend  has  been  made,  or  the  period  for  making  it  allowed 
by  Stat.  5  Geo.  2.  c.  30.  s.  37-  is  elapsed,  if  evidence  be  ad- 
duced to  shew,  that  it  is  not  probable  from  the  state  of  the 
effects  in  the  hands  of  the  assignees  that  the  bankrupt  will  be 
able  to  pay  15^.  in  the  pound. 

The  proving  a  debt  under  a  commission  issued  against  a 
person  who  had  before  compounded  with  his  creditors,  and" 
whose  estate  under  the  commission  had  not  nor  would  produce 
I5s,  in  the  pound,  but  who,  before  he  became  a  bankrupt,  paid 
the  creditors  with  whom  he  compounded  the  full  amount  of 
their  debts,  was  held  to  discharge  the  bankrupt  in  respect  of 
his  future  estate  and  effects  from  an  action  for  the  aebt  so 
proved '. 

« 

m  Hammondr.  Toa1iDin,7T.  R.6i2.  p  Hariland  t.   Cook,   5  T.  R.  6';5. 
n  Pbilpott  ▼.  Corden,  5  T.  R.   987.        3  Eap.  N.  P.C.  195. 

Thornton  v.  Dallas,  Dou?.  a6.  <\  Jelft  v.  Ballard,  1  Bos.  k.  Put.  467* 

o  Corerly  t.  Morley,  16  Baft, 995.  r  Read  v.  Sowerby,  3  M.  &  S.  78. 
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Evidence  of  the  Plea  of  Bankruptcy. — ^The  only  evidence 
required  to  support  the  general  plea  of  bankruptcy  is  the 

Production  of  tne .  certificate  allowed  by  the  cnancellor*; 
ut  the  creditor  may  avoid  the  certificate  by  shewing  that 
it  was  obtained  unfairly  and  by  fraud  * ;  as,  if  some  of  the 
creditors  have  been  induced  by  money,  or  notes  for  money, 
having  been  given  to  them  by  a  confidential  friend  of  the 
bankrupt,-  to  sign  the  certificate,  the  certificate  is  void, 
whether  the  bankrupt  knew  of  the  money  having  been  given 
or  not ". 

The  certificate  will  not  be  a  bar,  if  the  creditor  can  shew 
a  concealment  to  the  value  of  10/.,  but  on  the  other  hand,  the 
bankrupt  may  shew  that  the  concealment  was  not  wilful  or 
fraudulent*. 

By  Stat.  5  Geo.  2.  c.  30.  s.  12.  the  bankrupt  shall  not  avail 
himself  of  the  certificate  in  the  following  cases. 

1.  "If  upon  the  marriage  of  any  of  his  children  he  shall 
have  given  above  the  value  of  100/.  unless  he  shall  prove 
by  his  books  or  otherwise,  upon  oath,  before  the  com- 

"  missioners,  that  he  had  at  the  time,  over  and  above  the 
"  value  so  given,  sufficient  to  pay  sdl  his  creditors  their 
"  debts:" 

2.  "  Or  if  he  shall  have  lost  in  any  one  day,  at  any  game, 
or  by  having  a  share  in  the  stakes  or  betting  on  either  side, 
the  value  of  five  pounds,  or  100/.  in  the  whole,  within  twelve 
mouths  next  preceding  the  bankruptcy"  (47) : 

3.  "  Or  if  within  one  year  before  he  became  a  bankrupt  he 
shall  have  lost  100/.  by  any  contract,  with  respect  to  any 

"  stock  of  any  company  or  corporation,  or  any  parts  of  any 
public  funds  or  securities,  where  the  contract  was  not  to  be 
performed  within  one  week  from  the  making  such  contract ; 
or  where  the  stock  was  not  actually  transferred  or  delivered 
in  pursuance  of  the  contract." 

The  preceding  clauses,  being  penal,  are  construed  strictly. 

The  certificate  is  void,  if  signature  of  one  cf  the  creditors 
has  been  obtained  by  a  promise  from  the  bankrupt  to  pay  that 
creditor  his  whole  debt^. 

•  See  the  statnle.  x  Cathcart  ▼.  Blaekwo^d^  D.  P.  36 

t  Robson  v.CabM;,  Doug.92S.  Feb.  1765. 

u  Holland  ▼.  Palmer,  ]  Bos.  &  Pol.  9s.    y  Phillips  r.  Dicas,  15  East,  S48« 
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(47)  Insuring  in  the  lottery  is  not  gaming  with?n  the  meaning  of 
this  clause,  Lewis  v.  Piercy,  I  H.  Bl.  29.  Nor  keeping  a  lottery 
office.     Ex  parte  Richardson.    Co.  B.  L.  5th  edit  p.  46d« 
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By  Stat.  49  6.  d»  c.  121.  s.  6.  it  is  enacted,  ''  That  after 
"  Jan.  1,  18lb»  if  assignees  (who  are  indebted  to  the  estate  of 
the  bankrupt  in  100/.  or  upwards  in  respect  of  money  come 
to  their  hands  as  assignees,  and  wilfully  retained  or  employ- 
ed by  them  for  their  own  benefit)  shall  become  bankrupt, 
the  certiticate  which  may  be  obtained  by  them  ^hall  only 
have  the  effect  of  freeing  the  person  from  arrest  and  impri- 
*'  sonment,  but  the  future  effects  of  such  assignees  shall  re- 
"  main  liable  for  so  much  of  their  debt  to  the  estate  of  the 
*^  bankrupt,  as  shall  not  be  paid  by  dividends  under  their 
"  commission,  with  interest;  (tools  of  trade,  necessary  house- 
hold goods  and  furniture,  and  necessary  wearing  apparel  of 
bankrupt  and  wife  and  children  excepted). 

And  by  the  14th  section  of  the  same  statute  it  is  enacted, 
<<  That  after  the  20th  June,  1S09,  it  shall  not  be  lawful  for 
any  creditor,  who  has  or  shall  have  brought  any  action,  or 
instituted  any  suit  against  any  bankrupt  in  respect  of  any 
demand  which  arose  prior  to  the  bankruptcy,  or  which 
**  might  have  been  proved  as  a  debt  under  the  commission, 
"  to  prove  a  debt  under  such  commission  for  any  purpose 
**  whatever,  or  to  have  the  claim  of  a  debt  entered  upon  the 
**  proceedings  under  such  conmiission,  without  relinquish- 
**  ing  such  action  or  suit,  and  all  benefit  from  the  same*;  and 
that  the  proving  or  so  claiming  a  debt  under  a  commission, 
by  any  creditor,  shall  be  deemed  an  election  by  such  credi- 
tor, to  take  the  benefit  of  such  commission  with  respect  to 
the  debt  so  proved  or  claimed  by  him;  provided  always, 
**  that  such  creditor  shall  not  be  liable  to  the  payment,  to  the 
bankrupt  or  his  assignees,  of  the  costs  ot  such  action  or 
suit  which  shall  be  so  relinquished  by  him :  and  provided 
also,  that  where  any  such  creditor  shall  have  brought  auy 
action  or  suit  against  such  bankrupt  jointly  with  any  other 
**  person  or  persons,  his  relinquishing  such  action  or  suit 
against  such  bankrupt  or  bankrupts,  shall  not  in  any 
manner  affect  such  action  or  suit  against  such  other  per- 
**  son  or  persons.** 

It  seems  that  proving  a  debt  under  a  commission  is  an 
election  within  the  foregoing  section,  which  deprives  the 
creditor  of  his  remedy  by  action  against  the  bankrupts,  in  the 
cases  excepted  in  stat.  5  Geo.  2.  c.  30.  s.  9,  But  this  clause 
does  not  extend  to  prevent  a  creditor  who  proves  a  joint  debt 
under  a  commission  against  one  partner  from  suing  the 
others**.    The  drawer  of  a  bill  of  exchange,  who  has  paid  the 

s  See  Howell  v.  Golledge,  6  Taunt,     b  Heath  v.  Hall,  4  Tatint.  326.    See 

174.  also  Young  t.  Class,  16  Eosr,353. 

a  Read  y.  Sowerby,  3  M.  &  S.  78. 
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amount  to  the  holder  after  a  commission  of  bankruptcy  issued 
against  the  acceptor,  may  sue  the  acceptor  before  he  h^ 
obtained  his  certificate  and  arrest  him  upon  the  bill,  not- 
withstanding the  holder  has  proved  the  bill  under  the  com^ 
missions 

An  express  promise  (48)  by  a  bankrupt  after  having  obtain-^ 
ed  his  certificate,  to  pay  an  antecedent  debt,  is  binding ' ;  but 
if  the  promise  be  to  pay  when  he  is  able,  the  plaintiff  must 
prove  ability  at  the  time  of  action  brought  •.    * 

In  the  case  of  an  express  promise  after  certificate,  the 
plaintiff  is  not  obliged  to  declare  specially  ^  but  may  declare 
on  the  original  cause  of  action ;  and  if  the  bankruptcy  be 
pleaded  the  plaintiff  may  give  the  subsequent  promise  in 
evidence. 

If  a  bond  for  the  payment  of  money  has  been  forfeited  be- 
fore bankruptcy*,  quaere,  whether  payment  of  interest  by  the 
bankrupt,  after  certificate,  will  render  him  liable  to  be  sued 
on  the  bond  ? 

By  Stat  5  Geo.  2.  c.  80.  s.  9.  **  If  any  commission  shaH 
issue  against  any  person  who  shall  have  been  discharged  by 
that  acty  or  shaii  have  compounded  with  his  creditors^  or  delb- 
vered  to  them  his  estate  or  effects,  and  been  released  by 
them,  or  been  discharged  by  any  act  for  the  relief  of  in- 
solvent debtors,  the  body  only  of  such  person  conforming 
to  the  act,  &c.  shall  be  free  from  arrest  and  imprisonment; 
"  but  the  future  estate  and  eflects  shall  remain  liable."  The 
true  construction  of  this  clause  is,  that  the  compositions  it 
contemplates  are  not  such  as  are  limited^  and  extend  to  a 
particular  description  of  creditors  only,  but  to  such  as  are 
genera/y  and  would  admit  all  creditors  of  whatever  descrip- 
tion they  may  be.  Hence  a  deed  of  composition,  framed  only 
for  the  j (tint  creditors  of  two  bankrupts,  under  which  seven  of 
the  joint  creditors,  whose  debts  exceeded  2000/.  accepted  of 

€  Mead  ▼.  Brahftm,  a  M.  &  S.  91.  f  Witliams  ▼.  Dyde,  Peake'«  N.  P  C. 

d  Truemau  v.  Feotoa,Cowp.544.  6s.  cites  Rustell  ▼.  Ilardmao,  B.  R. 

e  Bfsford  v.  Sauaden,  2  H.  Bl.  116.  M.  33  G.  3.  S.  P. 

per  3  Jus.  g  Alsop  ▼.  Browu,  Doug.  191. 
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(48)  The  promise  must  be  precise  and  positive ;  for  if  it  be  given 
by  the  bankrupt  in  loose  general  terms,  e.  g.  *'  that  his  effects  will 
pay  205.  ID  the  pound,  and  that  he  will  pay  every  body,*'  it  will  not 
be  binding.  Lynbury  v.  Weightman,  5  Esp,  N.'  P.  C.  1 98. 
Ellenborough,  C.  J. 


I 
i 

i 


BANKRUPT.  241 

the  proffered  composition 'of  35.  in  the  pound,  but  which  wa^ 
not  signed  Or  accepted  by  three  other  joint  creditors^  whose 
debts  amdunted  to  <^/.,  nor  by  the  separate  creditors  of  6u^ 
of  the  bankrupts**,  is  not  such  a  "  compoundintr  with  his  credi- 
tors" as  will,  within  the  foregoing  clause,  avoid  the  effect 
of  a  subsequent  certificate  under  a  commission  of  bankrupt, 
to  protect  the  future  estate  and  effects  as  well  as  the  perSoii 
of  one  of  the  bankrupts,  who  was  afterwards  Sued  to  judg- 
ment, and  had  execution  levied  on  his  goods  by  one  of  bis 
separate  creditors. 

Of  Discharge  hy  Certificate  in  foreign  Country. — What  is 
a  discharge  of  a  debt  in  the  country  where  it  is  contracted,  is 
a  discharge  bf  it  every  where  (49). 

Hence,  if  a  bankrupt  in  Ireland,  obtain  his  certificatie  there, 
and  come  into  England,  he  will  be  discharged  by  such  certi- 
ficate from  a  debt  contracted  in  Ireland^  prior  to  the  commis- 
sion*. 

So  where  the  defendant  gave  the  plaintiff  at  Baltimore  in 
America,  where  both  were  resident,  a  bill  of  exchange  drawn 
by  the  defendant  upon  a  person  in  England,  which  bill  was 
afterwards  protested  here  for  non-acceptance  S  and  the  de^ 
fendant  afterwards,  while  he  was  resident  abroad,  became  a 
bankrupt  there,  and  obtained  a  certificate  of  discharge  by  the 
law  of  that  state ;  it  was  holden,  that  such  certificate  was  a 
bar  to  an  action  here  upon  an  implied  assumpsit  to  pay  the 
bill  in  consequence  of  the  non-acceptance  in  England ';  Law- 
rence, J.  observing,  that  when  the  plaintiff  agreed  to  take  the 
bill  in  question,  the  promise  in  effect  was  this,  to  pay  the 
money  in  America,  if  it  were  not  paid  here.  Then  the  bill 
having  been  refused  acceptance  here,  the  implied  promise  to 
pay  the  money  arose  in  America,  and  consequently  the  defen- 
dant's certificate  was  a  bar  to  the  demand. 

But  a  discharge  under  a  commission  of  bankrupt  in  a  foreign 
country,  is  not  any  bar  to  an  action  for  a  debt  contracted  here 
with  a  subject  of  this  country*. 

Set^ff.-^By  Stat  5  Geo.  2.  c.  30.  &.  «8.  "  Where  it  shall 

h  Nortonv.  Sbakespcarp,  l5EMt,6i9.  i   BalianUae  v.  Goldioi;,  Co.  B.  L.  5th 
Curing?  t.  Oftkley,  C   B.  London        edit.  p.  499. 

Sittings  after  Trio.  T.  54  Geo.  3.  k  Potter  v.  Brow o,  5  East'tt  R.  12^. 

caram  Gibb»,  C.  J.  S.  P.  1  Smitli  v.  Bachauau,  1  East's  R.  6. 


(49)  This  principle  was  recognized  in  Hunter  r.  Potts,  4  T.  It* 
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'  appear  to  the  commissioners,  or  the  major  part  of  them, 
'  that  there  hath  been  mutual  credit  given  by  the  bankrupt 

*  and  any  other  person,  or  mutual  debts  between  the  bank* 

*  rupt  and  any  other  person,  at  any  time  before  such  person 

*  b^ame  a  bankrupt,  the  commissioners,  or  the  major  part 

*  of  them,  or  the  assignees  of  such  bankrupt's  estate  snail 

*  state  the  account  between  them,  and  one  debt  may  be  set 
'  against  another,  and  what  shall  appear  to  be  due  on  either 
'  side  of  the  balance  of  such  account,  and  on  setting^such 
'  debts  against  one  another,  and  no  more,  shall  be  claimed  or 
'  paid  on  either  side  respectively.** 

A.,  a  merchant,  employed  B.,  a  broker,  to  effect  policies 
and  sell  goods,  and  entrusted  him  with  the  policies ;  A.  being 
indebted  to  B.  for  premiums  of  insurance,  and  having  obtain- 
ed an  advance  of  money  upon  a  pledge  of  goods  placed  in  B.'s 
hands  for  sale,  but  not  on  those  goods  to  the  exclusion  of  A.'s 
general  credit,  became  bankrupt  Afterwards  a  loss  happened, 
and  B.  received  it  from  the  underwriters :  held"  that  this  was 
a  mutual  credit,  within  the  foregoing  statute,  and  that  B. 
might  retain  the  sum  received  for  the  loss,  in  liquidation  of 
his  advance  as  well  as  of  the  balance  due  for  premiums. 

Plea  of  Set-off. — ^It  was  formerly  holden  that  a  set-off 
could  not  be  allowed  as  against  the  assignees  of  a  bankrupt ; 
but  in  a  modern  case,  where  an  action  was  brought  by  the 
assignees  of  a  bankrupt,  the  court  said,  they  were  clearly  of 
opinion^  that  the  defendant  might  set  off  a  debt  due  to  him 
from  the  bankrupt  •.  The  debt,  however,  intended  to  be  set 
off  must  have  accrued  before  the  act  of  bankruptcy ' ;  for 
where  defendant  attempted  to  set  off  a  note  which  had  been 
indorsed  to  him  after  the  bankruptcy,  the  court  resisted  the 
attempt 

So  defendant  cannot  set  off  cash  notes  issued  by  the  bank- 
rupt \  payable  to  J.  S.  or  bearer,  though  the  notes  b^r  date 
before  the  bankruptcy,  unless  the  defendant  shews  that  such 
notes  came  to  his  hand  before  the  bankruptcy  (50). 

To  enable  the  holder  of  a  bankrupts  acceptances  to  avail 


tn  Olivt  T.  Smith,  5  Taunt.  56. 
D  Ryftll  ▼.  Larkia,  i  Wilt.  155. 
Ridout  T.  Brotigb,  Cowp.  133. 


p  Marsh  ▼.  Chambers,  Str.  1834< 
q  I>iGkson  ▼.  Evans,  6T.  R.  S7. 


(50)  Lawrence,  J.  observed,  in  this  case,  that  if  the  notes  had  been 
made  payable  to  the  defendant  himself,  he  should  have  thought  it 
reasonable  evidence  of  their  having  come  to  his  hands  at  the  time 
they  bore  date. 
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himself  of  theth  in  an  action  by  the  assignees  against  himself 
on  his  own  acceptance^  by  way  either  of  set-off  or  of  mutual 
credit,  he  must  most  distinctly  prove,  either  that  the  obliga* 
tion  on  himself  to  pay  the  bills  so  set  off  subsisted  before  the 
bankruptcy,  or  that  there  was  a  mutual  credit  created  in  th^ 
origin  of  the  bills'. 

The  defendants  had  accepted  bills  for  the  accommodation  of 
a  trader.  He,  after  committing  an  act  Of  bankruptcy,  but  be* 
fore  a  commission  was  sued  out,  lodged  money  with  the  defen* 
dants  for  the  purpose  of  taking  up  the  bills,  which  did  not 
become  due  until  after  the  commission  was  sued  out,  and  were 
then  paid  by  the  defendants;  It  was  holden',  that  the  defen^ 
dants  were  bound  to  refund  this  money  t6  the  assignees ;  and 
that  they  were  not  entitled  to  a  set-off  under  the  preceding 
statute :  for  the  statute  is  expressly  confined  to  mutual  credit 
iand  mutual  debts  at  any  time  before  such  person  became  a 
bankrupt.  The  money  in  question  was  not  the  bankrupt's 
money,  but  the  money  of  his  assignees :  it  was  always  a  debt 
due  to  them,  and  consequently  a  debt  due  from  the  bankrupt 
could  not  be  set  off  against  it 


IX*  Of  the  Evidence,  and  Witnesses. 

^otiMERLT  in  actions  brought  by  the  assignees  of  a  bank* 
rupt,  it  was  incumbent  on  them  to  prove^  in  all  cases :    ^ 

1.  That  the  bankrupt  was  a  trader  within  the  meaning  of 
the  statutes. 

2.  The  act  of  bankruptcy. 

3.  That  the  commission  was  regularly  granted. 

4.  The  assignment  to  the  plaintiffs. 

5.  A  right  of  action  in  the  assignees. 

But  now  by  stat  49  G.  3.  c.  121.  s.  10.  (passed  20th  June^ 
1809)  it  is  enacted,  "  that  after  the  passing  of  this  act,  in 
any  action  now  brought,  or  hereafter  to  be  brought,  by  or 
against  any  assignee  of  any  bankrupt,  the  commission  of 
Minkrupt,  and  the  proceedings  of  the  commissioners  under 
**  the  same,  shall  be  evidence  to  be  received  of  the  petition- 

r  OuglitcrloDy  ▼.  Easterby,  4  Taoiit.    ■  Tamplin  v.  Digg;iDt,  8  Camp.  N.  P- 
988.  .C.  313.    - 
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ing  creditor's  debt  (51)  and  of  the  trading  and  bankruptcy 
of  such  bankrupt,  unless  the  other  party  in  such  action 
shall,  if  defendant,  at  or  before  the  time  of  his  pleading  to 
such  action,  and  if  plaintiff,  before  issue  joined,  give  notice 
(52)  in  writing  to  such  assignee  that  he  intends  to  dispute 
such  matters  or  any  of  them ;  and  where  such  notice  shall 
hare  been  given,  ii  such  assignee  shall  at  the  trial  prove  the 
matter  so  disputed,  or  the  other  party  shall  at  the  trial  ad* 
niit  the  same,  the  judge  before  whom  the  cause  shall  be 
tried,  shall,  if  he  shall  see  fit,  grant  a  certificate  that  such 
proof  or  admission  was  made  upon  such  trial,  and  such 
assignee  shall  be  entitled  to  the  costs,  to  be  taxed  by  the 
proper  officer,  occasioned  by  such  notice ;  and  such  costs 
shall,  in  case  the  assignee  shall  obtain  a  verdict,  be  added 
to  his  costs,  and^  if  the  other  party  shall  obtain  a  verdict, 
shall  be  set  off  or  deducted  from  the  costs,  which  such 
other  party  would  otherwise  be  entitled  to  receive  from 
such  assignee.'* 

To  render  the  proceedings  evidence  under  the  foregoing 
statute  it  is  sufficient  to  shew  that  they  are  produced  from 
the  custody  of  the  solicitor  to  the  commission,  or  to  prove  the 
hand-writing  of  one  of  the  commissioners  before  whom  they 
were  taken^  I'he  statute  is  not  confined  to  cases  where 
the  assignees  are  named  as  such  on  the  record".  But  if  the 
title  of  assignees  of  a  bankrupt's  estate,  strangers  to  the  record, 
comes  in  question  incidentally,  it  must  be  proved  in  the  same 

t  ColtiDiKm  V.  Hillear,  9  Camp.  N.  P.    a  SimmondB  v.  Knight,  a  Camp.  N.  P. 
C.so.  C  Q<;i. 


(51)  By  virtue  of  this  clause  even  the  deposition  of  the  petition- 
ing creditor  before  the  commissioners  (being  a  part  of  the  proceed- 
ings) becomes  evidence  of  his  debt  in  all  cases  where  notice  has  not 
been  given  that  it  is  intended  to  dispute  the  petitioning  creditor's 
debt*. 

(52)  The  notice  is  not  to  be  considered  as  part  of  the  defen- 
dant's evidence.  It  may  be  proved  as  soon  as  the  commission  is 
produced,  and  it  will  immediately  put  the  opposite  party  upon 
supporting  the  commission  in  the  same  manner  as  befo  e  this  sta- 
tute was  nmde.  Decharme  v.  Lane,  2  Camp.  N.  P.  C.  324. 
When  defendant  has  been  permitted  to  withdraw  his  plea  and 
plead  de  natOy  he  may  give  the  notice  with  the  second  plea ;  and 
that  will  be  sufficient,  although  no  notice  was  given  with  the  first 
plea.  S.  C« 

*  Biue  V.  Randall,  9  Camp.  N.  P.  C.  49.').    Lawreace,  J. 
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mcMle  as  before  this  statute,  although  no  notice  of  contesting 
the  bankruptcy  has  been  given  by  the  opposite  party*.  And 
it  is  to  be  observed  that,  under  the  statute  the  proceedings 
are  only  prim4  facie  evidence,  and  that  witnesses  may  be 
called  by  the  defendant  to  contradict  the  depositions  respect- 
ing the  trading,  petitioning  creditor's  debt,  or  act  of  bank- 
ruptcy ^  In  proving  the  title  of  assignees  of  a  bankrupt,  if 
the  petitioning  creditor  was  the  assignee  of  another  bankrupt, 
it  is  necessary  to  prove  the  title  of  the  petitioning  creditor  to 
be  such  assignee,  by  all  the  like  proof  by  which  the  title  of 
the  assignee  in  question  is  to  be  proved  *. 

Having  in  the  three  first  sections  of  this  chapter  enume- 
rated the  different  trades  which  render  persons  liable  to  the 
bankrupt  laws,  and  also  the  several  acts  of  bankruptcy  men- 
tioned in  the  statutes,  it  will  be  unnecessary  to  repeat  them 
here ;  I  shall  proceed,  therefore,  to  the  examination  of  the 
third  head,  viz.  the  proof  relating  to  the  commission. 

3.  Proof  of  the  commission  ought  to  be  by  shewing  it 
under  seal*,  the  petition  to  the  chancellor  on  which  it  was 
granted,  and  the  debt  of  the  petitioning  creditor  or  credi- 
tors. By  Stat.  5  Geo.  2.  c.  30.  s.  23.  no  commission  shall 
issue  upon  the  petition  of  one  or  more  creditors,  unless  the 
single  aebt  of  tne  creditor,  or  of  two  or  more  persons  being 
partners,  amount  to  100/.  or  upwards ;  of  two  creditors,  to 
150/.  or  upwards ;  of  three  or  more  creditors,  to  200/.  or  up- 
wards. 

If  the  deb^  as  against  the  bankrupt^,  amount  to  the  sunx 
required,  it  is  sufficient,  though  the  creditor  should  have 
acquired  it  for  less ;  as  where  the  debt  (amounting  to  100/.) 
consisted  of  notes  payable  by  the  bankrupt  to  other  persons, 
who,  before  the  act  of  bankruptcy,  had  indorsed  them  to  the 
petitioning  creditor  upon  his  paying  lOjr.  in  the  pound  for 
them ;  it  was  holden,  that  this  debt  was  capable  of  supporting 
the  commission. 

If  a  creditor  to  the  amount  required  before  an  act  of  bank- 
ruptcy*, receives,  after  notice  of  the  bankruptcy,  a  part  of 
his  debt  so  as  to  reduce  it  under  100/.,  he  is  not  precluded 
from  suing  out  a  commission,  because  the  part  payment  of 
the  debt  was  illegal  and  cannot  be  retained :  consequently, 
the  original  debt  remains  in  force  to  support  the  commi^^ 
sion. 

X  Doe  T..LutoQ,  4  Taunt.  741.  a  Ball.  N.  P.  41. 

y  EUis  y.  Shirley,  3  Campb.  434.    See  b  Ex  parte  Lee,  i  P.  WmB.783. 

also  Mi\U  V.  Bennett,  9  M.  &S.556.  c  Mannr.  Sbepberd,  6  T.  R.  79. 
X  Doe  Y.  Listen,  4  Taunt.  74 1. 
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So  where  the  petitioning  creditor's  debt  had  been  reduced 
below  the  amount  required •*,  by  a  bill  drawn  by  the  bankrupt 
on  a  person  who,  not  having  any  effects  of  the  bankrupt,  re- 
fused to  accept  it,  the  original  debt  was  considered  as  still  in 
force,  and  sufficient  to  support  the  commission. 

A  commission  sued  out  upon  the  affidavits  of  four  petition* 
ing  creditors,  whose  debts  do  not  appear  upon  the  face  of 
those  aifidavits  to  amount  to  2C)p/.  is  not  void,  the  provision 
in  the  act^  respecting  such  affidavits  being  directory  only,  and 
not  conditional'. 

In  order  to  prove  the  petitioning  creditor's  debt^,  the  As- 
signees relied  on  an  entry  in  the  bankrupt's  books*,  made 
«ome  months  before  the  act  of  bankruptcy,  wherein  it  was 
stated  that  the  bankrupt  was  indebted  to  the  petitioning 
creditor  in  more  than  200/. ;  but  there  was  not  any  evidence 
that  the  debt  continued  down, to  the  time  of  the  bankruptcy; 
but  Ld.  Ellenborough,  C.  J.  held  that  the  debt  being  proved 
to  have  once  existed,  its  continuance  would  fie  presumed. 

Taking  a  securi^of  a  higher  nature*,  after  the  bankruptcy, 
for  a  debt  of  an  inferior  nature,  contracted  before,  does  not  so 
far  extinguish  the  original  debt  as  to  prevent  the  creditor  from 
suing  a  commission  upon  it ;  as  in  tne  case  of  a  bond  taken 
for  a  simple  contract  debt 

A.  a  trader  ^^  before  he  commits  any  act  of  bankruptcy, 
draws  a  promissory  note  for  200/,,  payable  to  B.  or  order, 
then  A.  commits  an  act  of  bankruptcy,  and  afterwards  B. 
indorses  the  note  over  to  C,  who  is  the  petitioning  credi- 
tor ;  it  was  holden  per  iotam  curiam^  that  he  may  well  be  so^ 
for  the  200/.  was  a  debt  due  from  the  bankrupt  before  he 
f  ommitted  the  act  of  bankruptcy,  to  some  person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills 
are  mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  8t  debt  due  from  him  to  the  other  as  will 
sustain  a  commission,  before  the  other  has  paid  his  own  ac- 
ceptance*. 

In  a  case",  where  ihe  petitioning  creditor  had  a  debt  of 
100/.  due  at  the  time  of  his  petitioning  upon  two  bills  for 
50/.  each,  drawn  and  issued  before  the  act  of  bankruptcy, 
but  which  did  not  fell  due  till  afterwards ;  the  court  were  of 

d  Bickerdike  v.  Bollman,  l  T.  R.  40$.  h  See  Ewer  w.  Pretton,  C.  T.  H.  378. 

e  Hill  V.  He»le,  9  Bos.  fc  l^il.  N.  R.  i  Ambrone^.  Clendon,  Str.  1043.  aud 

196.  t!a.  Temp.  Hard.  967. 

f  5  6.  fi.  c.  30. 1.  93.  k  Anon.  C.  B.  9  Wilii.  135. 

^  Jackson  r.  Irvin,  B.  R.  9  Canp.  K.  I   Sarrattv.  Ansthi,  4  TauoK  900. 

V.  C.  48.  m  Brett  t,  Levett,  13  East,  913. 
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opinion,  that  this  constituted  a  good  pejtitioning  creditor's 
debt ;  for  the  stat  7  Geo.  1.  c.  31.  which  admitted  of  the 
proof  under  commissions  of  bankrupt  of  debts  arising  on 
securities  payable  at  a  future  day»  provided  that  no  creditor 
upon  such  securities  should  be  deemed  to  be  a  sufficient 
creditor  to  petition  for  any  commission,  **  until  such  time  as 
such  debt  snould  become  due  and  payable.*'  Therefore  the 
legislature  must  have  intended,  that  when  the  debt  did  be* 
come  due  to  the  holder  of  such  securities,  he  mi^ht  be  ape* 
titioning  creditor.  It  should  be  remarked,  that  m  this  case 
the  banKrupt  was  indebted  in  more  than  100/.  at  the  time  of 
the  act  of  bankruptcy,  to  different  creditors,  although  no 
single  creditor  could  then  have  made  a  good  petitioning 
creditor. 

* 

Goods  s<rid  and  delivered "  upon  an  agreement  to  be  paid 
for  by  a  present  bill  payable  at  a  future  day,  does  not  create 
a  present  debt  on  which  a  commission  of  bankrupt  can  be 
founded.  Neither  can  such  executory  contract,  if  no  such 
bill  payable  at  a  future  day  be  actually  given,  constitute  a 
gooa  petitioning  creditor's  debt  within  the  stat.  7  Greo.  1. 
c  31.  s.  1.  and  6  Geo.  2.  c.  30.  s.  23.  the  legislature  clearly 
intending  to  confme  the  power  of  petitioning  for  a  commission 
of  bankrupt  to  such  creditors  as  have  written  securities  pay- 
able at  a  future  day.  The  stat  A6  Geo.  3.  c.  135.  s.  5.  has 
not  made  any  alteration  in  the  law  in  this  respect  ^ 

Upon  a  sale  of  goods  at  six  or  nine  months  credit,  the  pur^ 
chaser  by  not  paying  at  the  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  months,  and  there  is  not 
any  debt  to  support  a  commission  until  the  nine  months  are 
expired'. 

The  debt  of  the  petitioning  creditor  piust  be  a  legal  debt; 
hence  the  assignee  of  a  bond  cannot  be  the  petitioning  credi- 
tor^. But  a  simple  contract  debt,  though  oi  above  six  years 
standing,  will  be  sufficient' ;  for  though  the  statute  of  limita- 
tions takes  away  the  remedy,  it  does  not  destroy  the  debt. 
Husband  entitled  to  a  debt  in  right  of  his  wife  as  execdtrix, 
cannot  alone  be  the  petitioning  creditor,  and  the  plaintiil*  as- 
signee was  nonsuitaci,  because  the  wife  was  not  made  a 
petitioner  with  him '. 

n  HoskiM  ▼.  Dnperoy,  Q  East,  49s.  r  Quantock  ▼.  En|;land,   5  Burr.  ?629. 

bnt  see  stat.  49  G.  d.  c.  191.  s.  9.  adoptiuiptlieopinionof  Eyre,  C.J.in 

Sost.  p.  350.                      .  Swayn  v,  Wallinj^er,  8tr.  74b. 

[0S8V.  SinUb,B.R.H.  49G.3.  MS.  s  Muster  ▼.  Winter,   at  the   tendon 

p  Price ▼.  Nixon,  5  Taant.  338.  Sittinipi,  before    Lord   Hardwickr, 

q  M«dlicot*8  case,  in  Ch.  Str.  S99.  per  Davies   S92,  S93.  and  9  Montagu, 

Lord  Macclesfield,    C.  in  ex  parte  199. 
Lee,  1  P.  Wms.  783.  S,  P. 
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Husband  alone  cannot  be  the  petitioning  creditor  in  t^ 
Bpect  of  a  debt  composed  partly  of  a  sum  due  to  him  in  his 
own  right  and  partly  of  a  sum  due  to  his  wife  dfun  Wa*. 

Where  the  debt  is  due  to  a  partnership,  it  must  appear  that 
all  the  partners  to  whom  it  is  due  concur  in  the  proceeding. 
Hence  a  commission  issued  on  the  petition  of  one  only  of 
two  partners  to  whom  a  joint  debt  is  due,  cannot  be  sup- 
ported ". 

A  debt  due  to  an  attorney  for  his  bill  of  costs,  although  a 
bill  has  not  been  signed  and  delivered  by  him  io  pursuance  of 
Stat  2  G.  2.  c.  -23.  s.  22,  is  notwithstanding  a  legal  debt,  and 
will  support  a  commission*. 

A  debt  for  money  lent  due  to  a  creditor  at  the  time  when 
an  act  of  bankruptcy  is  committed  by  the  debtor,  is  sufficient 
to  support  a  commission  against  him,  though  afterwards  and 
before  petitioning  for  such  commission,  the  creditor  obtains 
judgment  against  him  for  a  sum  of  money  including  such  debt, 
and  the  affidavit  made  in  order  to  obtain  the  commission  may 
be  an  affidavit  of  debt  for  monetf  ientf. 

It  is  a  general  rule,  that  the  debt  must  have  been  contracted 
before  the  act  of  bankruptcy. 

In  action  for  a  breach  of  promise  of  marriage  A.  recovered 
damages  above  100/.  against  a  trader,  who  between  verdict 
and  judgment  committed  an  act  of  bankruptcy ;  held  that  the 
debt  on  judgment  was  not  a  good  petitioning  creditor's  debt*. 

But  by  Stat.  7  Geo.  1.  c.  31.  reciting  that  traders  had  been 
obliged  to  sell  their  goods  upon  credit,  and  to  take  bi/is, 
bonds,  and  promissory  notes,  or  other  personal  securities 
for  their  monies  payable  at  a  future  day,  and  that  the  buyers 
becoming  bankrupts,  before  the  money  upon  the  securities 
became  payable,  it  had  been  a  question  whether  such  per- 
sons giving  credil  on  sucK  securities  should  be  let  in  to  prove 
their  debts,  it  is  enacted  and  declared^  "  that  all  persons 
giving  credit  on  such  securities  upon  a  good  and  valuable 
consideration  bona  fide,  for  any  sum  of  money,  or  any 
thing  not  due  or  payable  at  or  before  the  bankruptcy, 
**  shall  be  admitted  to  prove  their  bills,  bonds,  notes,  or 
other  securities,  promise  or  agreement  far  the  samCy  in  the 
same  manner  as  if  they  were  made  payable  presently,  and 
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t  Ramsey  r.  Geonre,  l  M.  &  S.  176.  y  Bryant  v.  Withers,  9  M.  &  S.  1  ?a. 

11  BiirklnndT.  Newrame,  i  Tnmit.477.  z   Ex  parte  Charles,  14  Ewt,  197. 
«  Exp.  Sutton,  11  Yen,  jan.  ]64.     Ld. 
Kldoo.Cb. 
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'•  not  at  a  fiiture  day."  By  a  proviso,  however,  in  this  act, 
(s.  3.)  such  creditor  was  disabled  from  petitioning  for  a  com- 
mission, until  the  debt  became  actually  payable.  But  this 
disabling  proviso  is  repealed  by  stat.  5  Geo.  2.  c.  30.  s.  22. 
and  it  is  therebv  enacted,  **  that  a  creditor  having  bills,  bonds, 
**  notes,  or  other  personal  securities  (omitting  promise  or 
"  agreement  for  the  same)  may  petition  for  a  commission."^ 
This  last  clause  has  been  considered  as  a  legislative  construc- 
tion of  the  7  Geo.  1.  confining  the  operation  of  that  statute  to 
written  securities  only*. 

A.  drew  a  bill  of  exchange  on  B.  (who  accepted  the  same) 
payable  tAvo  months  after  date  to  A.'s  own  order*.  Soon 
after  the  acceptance,  but  before  the  bill  became  due,  A.  the 
drawer,  (having  previously  indorsed  the  bill)  became  a  bank- 
rupt. Payment  having  been  refused,  the  holder  brought  an 
action  against  A.  the  drawer,  who  defended  it  on  the  ground 
of  his  bankruptcy,  and,  having  obtained  his  certificate;  it  was 
objected  on  the  part  of  the  plaintiff,  that  there  was  a  distinc- 
tion between  this  case,  where  the  bill  having  been  accepted, 
the  drawer  only  became  contingently  liable  in  default  ot  the 
acceptor,  which  default  was  not  made  until  after  the  bank- 
ruptcy, and  consequently  no  debt  due  from  the  drawer  be- 
fore ;  and  prior  cases  which  had  been  decided,  where  the  bill 
having  been  refused  acceptance,  the  drawer  became  imme- 
diately liable.  That  the  bankruptcy  of  the  drawer  having 
happened  before  the  day  of  payment  arrived,  the  bill  could 
not  be  proved  under  his  commission ;  for  there  was  not  then 
any  dehitum  in  prtcsenti  sohendum  in  futuro ;  but  it  was 
altogether  contingent  whether  the  bankrupt  would  ever  be 
indebted  or  not  On  the  part  of  the  defendant,  the  case  of 
IVfacarty  v.  Barrow  was  relied  on,  where  it  was  resolved,  that 
a  debt  is  created  immediately  upon  drawing  the  bill.  The 
court  were  of  opinion,  that  the  defendant  was  discharged  by 
his  certificate ;  Lord  EUenborough,  C.  J.  observing,  that  the 
plain  letter  of  the  stat  7  Geo.  1.  c.  31.  was  decisive  of  the 
question  ;  and  that  it  was  not  necessary  to  resort  to  the  opi- 
nion delivered  in  Macarty  v.  Barrow,  the  propriety  of  which 
his  lordship  seemed  to  doubt.  Grose,  J.  declared  his  concur- 
rence on  the  ground  of  the  statute ;  but  observed  also,  that  he 
should  hesitate  long  before  he  decided  against  the  doctrine 
laid  down  in  Macarty  v.  Barrow,  which  had  been  often  recog- 
nized since,  that  the  drawing  of  a  biH  of  exchange  constitute! 
a  debiium  in  prasenti  from  the  drawer,  though  solvendum  in 
futuro, 

b  HotkioB  T.  Dnpcroy,  9  Hast,  503.  c  SUrey  t.  Rami,  7  East,  435. 
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By  Stat  49  6.  3.  c.  121.  (*20th  June,  1809)  s.  9.  it  is  eoact-^ 
ed,  *^  that  all  persons  who  have  given  credit,  or  shall  at  any 
time  hereafter  give  credit,  to  any  person  or  persons  who  is, 
or  are,  or  shall  become  bankrupts,  upon  good  and  valuable 
consideration  bond  fide  for  any  money,  which  is  or  shall 
not  be  due  or  payable  at  or  before  the  time  of  such  per- 
son's becoming  l)ankrupt,  shall  be  admitted  to  prove  such 
their  debts  in  like  manner  as  if  the  same  were  payable 
presently  or  not  at  a  future  day,  and  shall  be  entitled  to, 
and  shall  have  and  receive  proportional  dividends  of  such 
bankrupt's  estate  equally  with  the  other  creditors  of  such 
bankrupt,  deducting  only  thereout  a  rebate  of  interest  for 
what  they  shall  so  receive  at  the  rate  of  five  pounds  per 
centum  per  annum,  under  commissions  which  have  issued, 
or  shall  issue,  in  England,  and  at  the  rate  of  six  pounds 
per  centum  per  annum  under  commissions  which  have  is- 
*^  sued,  or  shall  issue,  in  Ireland,  tq  be  computed  from  the 
**  actual  payment  thereof  to  the  time  such  debts  would  be- 
*'  come  payable,  according  to  the  terms  upon  wliich  tlie  same 
**  were  contracted." 

It  is  also  an  established  rule,  that  the  assignees  must  prove 
the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  in  an  action  against  the  bank- 
rupt 

Hence,  in  order  to  prove  a  petitioning  creditor's  debt, 
which  arises  by  bond,  proof  of  the  acknowledgment  of  the 
obligor  will  not  supersede  the  necessity  of  calling  the  subscrib- 
ing witness  ^ 

f 

Entries  made  by  the  bankrupt  in  his  books  before  the  act 
of  bankruptcy  %  provided  the  import  of  them  is  clear  and  un- 
equivocal, are  to  be  considered  in  the  same  light  as  parol 
declarations  of  the  bankrupt,  and  therefore  sufficient  proof  of 
the  petitioning  creditor's  debt 

The  commission  must  appear  to  have  been  regularly 
granted. 

Where  there  are  three  partners,  and  two  only  commit  acts 
of  bankruptcy,  there  may  be  separate  commissions  against 
the  two,  but  there  cannot  be  a  joint'  commission  against  them 

d  Abbot  T.  P1ninbe,Doa||;.  215.  f  Allen  v.  Downs,  B.  R.  M.  95  G.  3. 

f  Watts  T.  Tborpe,  i  Camp.  N.  P.  C.        cited  in  a  note  to  Scott  t.  Surmsu, 

376.    S.  P.  admitted  in  Rankcn  t.        Willes,  474. 

Horner,    Somerset    Lent    Assizes, 

1813. 
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(53)«  So  where  one  of  three  partners  is  an  infant',  lunatic* 
or  residing  abroad^,  there  may  be  separate  commissions 
against  the  other  two*  if  they  commit  acts  of  bankruptcy. 

A  second  commission  sued  out  against  a  bankrupt,  pending 
a  former,  under  which  he  has  not  obtained  his  certificate,  is 
void  S  for  an  uncertificated  bankrupt  is  incapable  of  trading 
for  his  own  benefit. 

A  commission  founds  upon  an  act  of  bankruptcy,  by 
lying  two  months  in  prison,  cannot  be  sued  out  before  the 
expiration  of  the  two  months.  The  act  is  not  completed 
before  that  time,  and  the  affidavit  to  obtain  it  would  be  per- 
jury ^ 

A  debtor  of  the  bankrupt  resisting  a  claim  made  by  the 
assignees  under  the  commission  against  him  may  give  in 
evidence,  in  order  to  defeat  such  commission,  a  prior  act  of 
bankruptcy,  and  a  sufficient  petitioning  creditors  debt  ex- 
isting at  the  time  of  such  prior  act  of  bankruptcy.  But 
neither  the  bankrupt  ^  or  any  person  claiming  under  him, 
will  be  permitted  to  avail  himself  of  this  defence*.  Nor 
will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  the  peti- 
tioning creditor's  debt  be  shewn  to  exist  prior  to  the  act  of 
bankruptcy  '^ ;  it  is  not,  however,  required  to  be  shewn,  that 
the  creditor  ever  meant  to  take  out  a  commission  upon  that 
debt 

The  circumstance  of  a  creditor  having  proved  a  debt  und^ 
a  commission  will  not  estop  him  from  impeaching  the  com- 
mission in  ah  action  brougtit  by  the  assignees  against  him- 

g  Ex  pvte  Hcndertau,  4  Vctey,  jan.  Boulcot,  9  Esp«  N.  P.  C.  597-   Mer« 

163.  cer  T.  WUe,  3  Ejp.  N.  P.  C.216. 

b  Exp.  Layton,  6  Vi*ji.  jnn.  434.  n  DoooTan  v.  Daff,  9  £ii!*l,  91. 

i   Martin  t  O'Hara,  Cowp.  893.  n  Per  Lord  £ldon,  C.  in  R.  r.  Pallock, 

k  Gordon  ▼.  WilkinaoB,  8  T.  R.  507.  1  Tauotoii'i  R.  88.    See  also  Milca 

1   Parker  V.  Manning,  cited  in  Doe  v.  ▼.  Rawlins,  4  Esp.  N.  P.O.  191. 


(.53)  If  three  be  bound  jointly  aod  severally  in  a  bond,  the 
obligee  ought  to  sue  them  all  jointly,  or  each  of  them  separately, 
for  if  he  sue  two  only  of  the  three,  advantage  may  be  taken  of  the 
omission  by  a  plea  in  abatement,  that  another  jointly  sealed  the 
bond,  and  that  he  is  still  living.  Per  Keble,  to  which  Brian,  C.  J* 
agreed,  10  H.  7.  1 6  a.  b.  Bro.  Obi.  94*  This  matter,  however, 
cannot  be  given  in  evidence  on  nan  esi  factum^  nor  can  advantage* 
be  taken  of  it,  in  any  other  way  than  by  a  plea  in  abatement.  See 
Serjt.  Williams's  note  on  Cabell  v.  Vaughan,  1  Saund«  291. 
f>-  n.  (4). 
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self' ;  nor  is  it  prim&  facie  evidence'  of  the  validity  of  the 
commission. 

The  debt  of  a  creditor,  who  has  joined  in  a  petition  to 
supersede  a  prior  commission,  and  proved  his  debt  under  a 
second  commission,  coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  the  second  commission  is  founded, 
may  be  set  up  to  defeat  such  second  commission,  by  a  de- 
fendant in  an  action  at  the  suit  of  the  assignees  under  that 
commission.     Beardmore  v.  Shaw,  1  Bos.  &  Pul.  N.  R.  263. 

4.  The  assignment  is  to  be  proved  by  the  production  of 
the  deed^;  and  proof  of  the  execution  of  it  by  the  commis- 
sioners. 

5.  The  cause  of  action  must  be  proved  by  the  assignees 
in  the  same  manner,  as  if  the  action  had  been  brought  by 
the  bankrupt  himself.  It  is  impossible  to  lay  down  any  rules 
with  respect  to  this  head  of  proof,  which  must  necessarily  be 
adapted  to  the  nature  of  the  demands, 

In  trover  by  assignees  against  a  sheriff  or  creditor,  who 
has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessary  to  prove  a  demand  and  re- 
fusal'; because  the  property  being  vested  in  the  assignees 
from  the  time  of  the  bankruptcy,  the  execution  is  tortious; 
and  where  a  possession  is  gained  wrongfully,  a  demand  is  not 
necessary. 

*  Of  the  Witn€sses»-^The  bankrupt  cannot  be  a  witness  to 
swear  property  in  himself",  or  a  debt  due  to  himself  unless 
he  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  of  his  share  in  the  surplus  and  the  dividends;  for 
otherwise  it  is  manifest  that  he  is  interested;  but  he  may 
prove  property  in,  or  a  debt  due  to,  another.  It  may  be 
observed,  however,  that  a  release  and  certificate  cannot 
make  the  bankrupt  a  witness  to  prove  his  own  act  of  bank- 
ruptcy* (54). 

No  question  can  be  asked  from  the  bankrupt,  the  object 

o  Stewart  t.  Ricbman,  i  Esp.  N.  P.    r  Rnsli  r.  Baker,  M.  8  G.  2.  B.  R. 

C.  108.  MSS.     Ball.  N.  P.  41. 

p  Rankin  t.  Horner,  l6  East,  igi.  a  Ewena  t.  Gold,  per  Hardiricke,C.  J. 

q  Bull.  N.  P.  41.  H.  8  G.  9.  Ball.  N.  P.  43. 

t  Field  V.  Curtis,  Str.  829. 


(54)  **For  although  the  bankrupt  has  obtained  a  certificate, 
yet  if  he  be  not  u  bankrupt  (as  he  cannot  be  if  he  has  not  com* 
initted  an  act  of  bankruptcy 9  v^hich  is  the  question)  his  certificate 
l|nd  all  the  proceedings  under  the  commission,  are  void." 
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of  which  IB  to  support  his  own  bankruptcy;  and  it  is  imma- 
terial whether  such  question  be  asked  upon  an  examination 
in  chief,  or  upon  a  cross  examination^  It  is  equally  inpro- 
per  in  both  cases.  Nor  can  a  bankrupt  (55)  be  asked  ques- 
tionSy  the  effect  and  tendency  of  which  is  to  establish  an  ante- 
cedent act  of  bankruptcy  ^ 

Nor  to  explain  an  equivocal  act  of  bankruptcy  ^ 

Nor,  if  a  joint  commission  issues  against  two,  can  one»  hav- 
ing obtained  his  certificate,  be  called  to  prove  an  act  of  bank- 
ruptcy committed  by  the  other*. 

But  although  the  bankrupt  cannot  be  a  witness  to  prove 
his  own  act  of  bankruptcy,  yet  what  was  said  by  him,  at  the 
time,  in  explanation  of  his  own  act,  may  be  received  in 
evidence\  Hence,  if  he  has  been  absent  from  home,  a  de- 
claration by  him  on  his  return  home,  that  he  had  been 
abroad  in  order  to  avoid  c|reditors,  is  good  evidence. 

In  an  action  by  the  obligees  of  a  joint  and  several  bond 
against  one  of  the  obligors,  who  was  surety  for  another  of 
them  who  had  become  bankrupt,  which  action  was  brought 

u  EImnd  y.  Brailey,  C.  R.  Loudon  Sit-  y  Hoffman  v.  Pitt,  ^  Eip.  N.  P.  C.  2«« 

ting*  after  M .  T.  SO  G.  3-  Lawrence,  £Ueuborou|:b«  C.  J. 

.   J.  S.  P.  z  Flower  v.  Herbert,  cited  9  H.  Bl. 

X  Wyatt  y,  Wilkinson,  C.  B.  London  279. 

Sitting*,  Cbambre,  J.  5  Enp.  N.  F.  a  Bateman  v.   Bailey,  5  T.  R.  519. 

C.  I87.  Eweua  t.  Gold,  per  Hardwickc,  C.  J. 

Bull.  N.  P.  40.  S.  P. 


{56)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had 
and  received,  in  order  to  ebtablish  the  act  of  bankruptcy,  the  plain- 
tiffs proved  that  the  trader  had  absconded  for  fear  of  being  ar« 
rested.  The  defendant  in  order  to  substantiate  his  defence  in  proof 
called  the  bankrupt.  The  plaintiiis  oflTered  to  cross  examine  him, 
as  to  the  time  of  his  first  secreting^  himself  for  fear  of  being  arrested. 
Norton  and  Ford  for  defendant  objected,  that  he  could  not  be  ex- 
amined to  that  fact;  for  he  was  not  a  competent  witness,  being  in- 
terested to  establish  his  bankruptcy ;  and  it  was  settled  that  the 
plaintiffs  could  pot  produce  him  to  prove  an  act  of  bankruptcy, 
though  he  might  be  examined  as  to  collateral  matter.  On  the 
part  of  the  plaintiffs  it  was  admitted,  that  he  could  not  be  pro- 
duced by  the  plaintiff  as  a  witness  in  chief  to  that  fact,  but  when 
the  defendant  called  him,  and  made  him  a  competent  witness  in 
the  cause,  he  submitted  to  his  bein^  examined  and  could  not  pre- 
vent any  question  being  asked  his  own  witness.  Lee,  C.  J. 
"  i  think  the  defendant,  by  calling  the  witucAs,  has  waved  all  objec- 
tions to  his  competency  ;  and  therefore  he  may  be  examined  as  to  tht 
time  of  the  bankruptcy.*'  Fletcher  and  Bofton,  assignees  of  Gill, 
bankrupt,  v.  Woodmass>  B.  R.  London  Sittings,  M.  29  G.  2.  MS. 
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after  the  plaintiffs  had  elected  to  prove  their  debt  ondei'  th^ 
commission,  and  thereby  had  relinquished  their  action  against 
the  bankrupt  by  s.  14.  stat  49  G.  3.  c.  12L;  the  bankrupt 
not  having  obtained  his  certificate,  and  therefore  still  liable 
to  be  sued  by  the  defendant,  his  surety,  in  case  of  a  verdict 

r'nst  him  by  the  plaintiffs,  is  not  a  competent  witness  for 
defendant,  to  prove  that  a  payment  of  a  sum  equal  to  the 
j>enalty  of  the  bond  made  by  him  (the  bankrupt)  to  the  plain^ 
tiffs,  before  action  brought  was  made  in  discharge  of  the  bond, 
and  not  upon  another  account^. 

A  certificated  bankrupt  cannot  be  a  witness  to  prove  £tny 
of  the  facts  necessary  to  support  the  commission*,  as  the 
petitioning  creditor's,  debt',  &c.  because  he  is  interested  in 
upholding  the  commission,  on  the  validity  of  which  his 
certificate  and  discharge  from  his  former  debts  depend  (56). 
But  to  prove,  other  matters  he  may*,  that  is,  when  he  hai* 
executea  a  release  to  his  assignees  of  his  share  in  the  surplus 
tad  dividends.    See  ante. 

A  certificated  bankrupt,  under  a  second  commission  of 
bankruptcy,  cannot  be  a  witness  for  the  assignees  under  that 
commission^,  if  he  has  not  paid  15^.  in  the  pound  under 
it 

An  uncertificated  bankrupt  may  be  awitness  against  him- 
self, but  not  for  himself,  that  is,  he  may  be  a  witness  to^ 
decrease  the  fund,  but  not  to  increase  it'. 

Upon  an  issue  out  of  chancery  to  try,  whether  the  bank- 
rupt had,  within  one  year  before  his  bankruptcy,  lost  five 
pounds  in  one  day  at  gaming,  a  creditor  of  the  bankrupt 
was  called  to  prove  the  gaming;  but  the  C.  J.  would  not 
allow  him  to  be  awitness;  because  he  would  be  entitled  to 
a  share  out  of  the  bankrupt's  allowance  forfeited  by  the 
gaming^. 

Upon  an  issue  to  try  the  validity  of  a  commission  df  bank* 
nipt,  a  creditor  is  not  a  competent  witness  to  support  the 

b  Townend  ▼.  Downin^r,  i4Cait,  563.  e  Kennet  t.  Grcenwolleft,  Peake^s  N. 

c  Per  Cur.  in  Chapman  v.  Gardoer,  P.  C.  3.  per  Keoyou,  C.  J. 

S  II.  Bl.  279.  f  BiiUer  V.  Cooke,  Cowp.70.  and  WaA- 

d  Per  Ryder,  C.  J.  io  Flower  v.  Her-  ker  r.  Walker,  there  cited, 

bert,  London  Sitting;s,  Dec.  17, 1754.  g  Shuttleworth  v.  BraTO,  Str.  507.  P«r 

9  H.  Bl  979.  n.  (a.)  Pratt,  C.  J.  Middlesex  Sittings. 


(56)  The  certificate  may  be  considered  also  as  a  release,  which 
the  releasee  can  never  be  allowed  as  a  witness  to  affirm.  Per  Ryder* 
C.  J.  in  Flowery.  Herbert,  N.  P,  ^  H,  Bl*  279.  n.  (a)* 
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commission,  although  he  does  not  appear  to  have  proved 
under  it^ 

A  creditor  who  has  released  his  debt  to  the  assignees 
maybe  callol  to  prove  the  act  of  bankruptcy,  although  the 
bankrupt  is  plaintiff  in  the  action  in  which  the  commission 
is  disputed  K 

A  release  to  the  assignees  only  is  sufficient  without  giving 
one  to  the  bankrupt  \ 

A  creditor  who  has  sold  his  debt  is  a  good  witness  to  sup- 
port the  commission,  by  proving  the  petitioning  creditor's 
debt;  because  his  interest  is  gone  ^  but  the  petitioning  cre- 
ditor is  not  a  competent  witness,  to  shew  that  the  commission 
was  regularly  sued;  for  he  enters  into  a  bond  to  the  chan-  • 
cellor,  conditioned  to  establish  the  several  facts  upon  which 
the  vadidity  of  the  commission  depends,  and  to  cause  it  to  be 
effectually  executed.  He  has  therefore  a  direct  interest  in 
the  question  at  issue  "*.  But  he  is  competent  to  prove  the 
commission  invalids 

A  writ  of  supersedeas  under  the  great  seal,  reciting  the  issu- 
ing of  a  commission  on  such  a  day,  is  prima  facie  evidence  not 
only  of  the  issuing  of  the  commission  but  also  that  it  issued 
on  that  day*. 

h  AdftQM  T.  Malkin,  3  Cftoipb.  543.  m  Green  ▼.  Jones,  9  Camp.  N.  P.  C. 

i  Koopet  V.  Chapman,  Peake'i  N.  P.  41 1. 

C.  19.  per  Kenyon,  C.  J.  n  Anon,  cited  by  Lord  Ellenborongb, 

k  Ambrofe  t.  Clendon,    Ca.  Temp.  C.  J.  in  Green  t.  Jones. 

Hardw.SfG;.  o  Gerris    ▼.  Grand   Western    Canal 

1  Grander  v.  Furlong,  8  B).  Rep.  1S73-  Company,  B.  R.  E.  56  Geo.  3.  5  M. 
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CHAP.  VIII. 


BARON  AND  FEME. 

I.  Of  the  LiahilUt/  of  the  Husband^ 

1.  In  respect  of  Contracts  made  by  the  Wife 

before  Coverture. 
9.  In   respect  of  Contracts  made  by  the  Wife 

during  Coverture. 
3.  In  respect  of  the  Children  of  the  Wife  by  a 
former  Husband. 
II.  In  what  Cases  a  Feme  Covert  may  be  considered 
as  a  Feme  Sole. 

III.  Of  Actions  by  Husband  and  Wife^ 

1.   Where  the  Husband  and  Wife  must  join. 

9.   Where  the  Husband  must  sue  alone. 

3.   Where  the  Hi{sband  and  Wife  may  join,  or 

the  Husband  may  sue  alone^  at  his  Elec* 

tion, 

IV.  Of  Actions  against  Husband  and  Wife. 


I.  Of  the  Liability  of  the  Husband^ 

1.  In  respect  of  Contracts  made  by  the  Wife  6e- 

fore  Conerture. 
Q.   In  respect  of  Contracts  made  by  the  Wife  dur^ 

ing  Coverture. 
3.   In  respect  of  the  Children  of  the  Wife  by  a 

former  Husband. 

I.    In  respect  of  contracts  made  by  the  Wife  before  Coner^^ 
tun\ — The  husband    is  liable   to  the  debts  of   his  wife. 
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contracted  by  her  before  the  coverture,  and  the  husband  and 
wife  may  be  sued  for  such  debts  during  the  coverture"  (1)« 
But  if  these  debts  are  not  recovered  a^inst  the  husband  and 
wife,  in  the  life-time  of  the  wife,  the  husband  cannot  be 
charged  for  them  either  at  law^  or  in  equity  after  the  death 
of  the  wife  (2). 

The  defendant's  wife*,  before  marriage,  gave  a  |)romid- 
sory  note  for  60/,  to  the  plaintiff,  and  afterwards  married  the 
defendant,  who  had  with  her  personal  estate  to  the  amount 
of  700/.,  part  whereof  consisted  of  choses  in  action.  Th^ 
plaintiff*  did  not  during  the  coverture  recover  judgment 
upon  the  note  againdt  the  husband*and  wife.  The  wife  died 
about  a  year  sSter  the  marriage;  The  defendant  on  her 
death  took  out  letters  of  administration.  Some  of  the* 
choses  in  action  had  been  received  by  the  defendant  as  hus- 
band in  the  life-time  of  the  wife,  the  rest  he  took  as  her  ad- 
ministrator. The  plaintiff  finding  that  the  choses  in  action 
were  not  sufficient  to  satisfy  his  demand,  filed  a  bill  against 
the  defendant,  praying  that  the  defendant  should  be  made 
liable  to  answer  his  the  plaintiff's  demand,  for  so  much  as  he 
had  received  out  of  the  clear  personal  estate  of  the  wife  upon 
bis  marriage.  ^ 

Lord  Talbot,  Ch.  said,  that  as  on  the  one  hand  the  hus- 
band Was  by  law  liable,  during  the  coverture,  to  all  debts 
contracted  by  his  wife,  dum  sola^  whatever  their  amount 
.  might  be ',  although  she  did  not  bring  him  a  portion  of  one 
shilling ;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  coverture,  the  husband, 
as  such,  was  not  chargeable,  let  the  fortune  he  received  with 
his  wife  be  ever  so  great.  He  added,  that  the  wife's  choses 
in,  action  were  assets,  and  thereupon  decreed  an  account  of 
What  the  husband  had  received  smce  his  wife's  death  as  her 
administrator,  and  that  he  should  be  liable  for  so  much  onl  v ; 
but  as  to  any  further  demand  against  him,  dismissed  the 
bill.  . 

2.  /«  respect  of  Contracts  made  by  the  Wife  during  Cover'" 

m  F.  N.  B.  120.  F.  c  Heard  t.  Stamford,  s  P.  Wmi.  409. 

L  F.  N.  B.  181.  C.    I.  Rol.  Abr.  351.        Ca.  Temp.  Tnlb.  173.  S.  C. 
(G.)  pi.  fl.  d  F.  N.  B.  lao.  F.      . 


(1)  In  actions  for  the  recovery  of  such  debts,  husband  and  wife 
must  be  joined.  7  T.  R.  348. 

(2)  But  if  the  wife  survive  the  husband,  an  action  may  be  main- 
teined  against  her  for  the  recovery  of  these  debts.  Woodman  v* 
Chapman,  I  Camp.  N*  P.  C.  189*  Ld.  £Uenborough,  C,  J. 
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f  tire.— All  the  personal  estate  of  which  the  wife  is  possessed 
in  her  own  right,  is  by  the  marriage  vested  absolutely  in  the 
husband  "*•  Notwithstanding  the  law  thus  divests  the  wife 
of  all  her  personal  property,  she  cannot  bind  her  husband  by 
any  contracts,  even  for  necessaries  suitable  to  her  degree  and 
estate,  without  the  assent  of  her  husband  either  express  or  im- 
plied (3).  . 

During  cohabitation^  the  law  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate,  ai^ 
the  misconduct,  or  even  the  adulteiy  of  the  wife,  during  tiiat 
period,  will  not  destroy  this  presumption.  The  same  law 
18*  where  the  husb^id  deserts  his  wife,  or  turns  her  away, 
without  any  •reasonable  ground  (4),  or  compels  her  by  ill 
usuage  or  severity^  to  leave  him ;  in  all  which  cases,  he  gives 
the  wife  a  general  credit.  This  principle  which  tends  to 
procure  credit  to  the  wife  for  necessaries  suitable  to  the  de- 
gree and  estate  of  her  husband,  is  anxiously  adopted  by  the 
law  on  every  possible  occasion ;  and  although,  in  conformity 
with  the  ancient  rule  respecting  dower,  it  has  becai  decided, 
that  where  the  wife  elopes  with  an  adulterer,  the  husband's 
assent  to  her  contracts,  during  the  term  of  the  elopement, 
cannot  be  implied,  yet,  by  analogy  to  the  same  rule',  as  soon 
as  he  receives  her  again,  the  presumption  of  law  revives, 
and  attaches  upon  the  contracts  made  by  her  after  the  recon- 
ciliation. 

But  it  should  be  observed,  1st  as  cohabitation  is  evidence 
only  <tf  the  husband's  assent  ^  in  a  special  verdict,  that  assent 

e  1  Inst.  S51  b.  ST  ^^r  Lord  Kekiyon,  C.  J.  4  Esp.  N.  P. 

f  Per  Lord  Kenyon,  C.  J.  in  Hodges        C.  43. 
T.  Hodges,  1  Esp.  N.  P.  C.  441.  h  Manby  t.  Scott,  i  Uac.  Abr.  396. 


(3)  "  A  feme  covert  generally  cannot  bind  or  charge  her  hu«- 
liand  by  any  contract  made  by  her  without  the  authority  or  assent 
of  her  hu8band,^precedent  or  subsequent,  express  or  implied."  Mr. 
J,  Hyde's  argument  in  Manby  v.  Scott,  I  Mod.  125. 

(4)  •*  If  the  husband  turns  his  wife  out  of  doors,  though  he  ad- 
vertises her,  and  cautions  all  persons  not  to  trust  her,  or  tf  he  even 
gave  particular  notice  to  individuals  not  to  giv^  Iter  credit ,  still  he 
would  be  liable  for  necessaries  furnished  to  her ;  for  the  law  has 
said,  that  where  a  man  turns  his  wife  out  of  doors,  he  sends  with  her 
credit  for  her  reasonable  expenses."  Per  Lord  Kenyon,  C.  J.  in  Har- 
ris V.  Morris,  4  Esp.  N.  P.  C.  42.  See  also  Boulton  v.  Pretitice, 
post.  p.  263.  where  the  court  said  the  husband  appears  to  be  a 
wrong  doer,  and  therefore  has  not  a  right  to  prohibit  any  person. 
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t)ug'ht  to  be  found ;  and  2ndly,  as  cohabitation  is  presumptive 
evidence  only  of  such  assent,  it  may  be  rebutted  by  contrary 
evidence.  In  like  manner*,  evidence  that  the  articles  pur- 
chased were  consumed  in  the  faihily  of  the  husband,  is  only 
presumptive  and  not  Qonclusive  evidence  of  the  husband's 
assent 

Having  thus  laid  down  the  general  positions  respecting 
contracts  made  by  the  wife>  I  shall  proceed  to  establish 
them  by  authorities,  premising,  that  the  relation  of  husband 
and  wife  is,  in  respect  of  the  wife's  contracts  binding  the 
husband,  analogous  to  the  relation  of  master  and  servant. 
Indeed,  in  contemplation  of  law>  the  wife  is  the  servant  of 
the  husband.  In  F.  N.  B.  120  G.  it  is  thus  laid  down :  A  man 
shall  be  charged  in  debt  for  the  contract  of  his  bailiff  or  ser- 
vant, where  he  giveth  authority  unto  his  bailiff  or  servant 
to  buy  and  sell  for  him ;  and  so  for  the  contract  of  the  wife, 
if  he  give  such  authority  to  his  wrfe^  otherwise  not.  From  this 
passage  it  appears,  that  the  husband  is  not  liable  to  his  wife's 
contracts,  unless  he  has  given  his  authority  or  assent ;  it  is 
incumbent,  therefore,  on  a  creditor,  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  shew 
that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume 
that  such  assent  has  been  given  ^ ;  and  in  the  latter  case,  if 
such  presumption  is  not  rebutted  by  contrary  evidence,  the 
Jury  may  find  against  the  husband,  but  not  otherwise ;  for 
the  wife  has  not  any  power  originally  to  charge  the  husband ', 
but  is  absolutely  under  his  power  and  government,  and  must 
be  content  with  what  the  husband  provides,  and  if  he  does 
not  provide  necessaries  for  her,  her  only  remedy  is  in  the 
spiritual  court 

In  an  action  on  the  case  for  goods  sold  and  delivered  "*,  the 
evidence  to  charge  the  defendant  was,  that  the  defendant's 
wife  bought  the  goods  to  make  her  clothes,  and  that  they  co^ 
habited.  On  the  other  side  it  was  proved,  that  she  was  not* . 
in  any  want  of  clothes  when  she  purchased  these,  and  that 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned 
the  plaintifl's  ser\'ant  not  to  trust  her  any  more,  and  to  give 
liis  master  notice  of  it  Holt,  C.  J.  said,  that  during  cohabi- 
tation the  husband  shall  answer  all  contracts  of  the  wife  for 
necessaries,  for  his  assent  shall  be  presumed  to  all  such  con- 

i    1  Sidf.  iQiy  1526.  S.  C.  and  Raym.    ]<)06.     This  case  wai 

k  I  Sidf.  127.  agreed  per  cur.  to  be  g^ood  law  in 

1   Per  Halt,  C.  J.  in  Etherington  v.  Boulton  v.  Prentice,  M.  T.  i3  G.  fl. 

Parrot,  Ld.  Raym.  1006.  Ford's  MSS. 
•at  Etberington  v.    Parrutt,  Salk.  i]8. 

S« 
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tracts  upon  the  account  of  cohabiting,  unless  the  contrai^ 
appear.  But  if  the  contrary  appear,  as  by  the  warning  in  this 
case,  there  is  not  any  room  for  such  presumption :  and  he 
held,  that  the  notice  to  the  servant  usually  employed  by  the 
plaintiff  in  his  trade  was  sufficient  notice  to  the  master. 

If  the  wife  elope  from  her  husband,  and  live  in  adultery,  the 
husband  cannot  be  charged  by  her  contracts : 

In  an  action  for  meat,  &c.  provided  for  defendant's  wife  ■, 
the  defendant  proved,  that  she  went  away  from  him  with  an 
adulterer ;  Raymond,  C.  J.  held  tfiat  the  husband  should  not 
be  charged,  though  the  plaintiff  had  not  any  notice ;  and,  he 
said,  Hx)lt,  C.  J.  sdways  ruled  it  so. 

And,  although  the  husband  has  been  the  aggressor,  by  livii^ 
in  adultery  with  another  woman,  and  although  he  turned  his 
wife  out  of  doors  at  a  time  when  there  was  not  any  imputa- 
tion on  hef  conduct,  yet  if  she  afterwards  commit  adultery, 
the  husband  is  not  bound  to  receive  or  support  her  after  that 
time,  nor  is  he  liable  for  necessaries,  which  mav  have  beea 
provided  for  her  after  that  time^  So  where  the  husband 
turns  his  wife  out  of  doors,  on  account  of  her  having  com- 
mitted adultery  under  his  roof  p,  he  is  not  liable  for  necessaries 
furnished  to  her  afler  the  expulsion. 

So  if  a  woman  elopes  from  her  husband,  though  the  does 
not  go  away  with  an  adulterer,  or  in  an  adulterous  manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bounds. 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart 
from  him,  and  has  a  separate  maintenance,  and  contracts 
debts  for  necessaries  dunng  the  separation,  the  law  will 
presume  that  she  is  trusted  on  her  own  credit,  although  the 
tradesman  had  not  any  notice  of  the  -separation  at  the  time 
of  the  contract;  if  it  were  the  general  reputation  of  the  place 
where  the  husband  lived,  that  he  and  his  wife  were  living 
apart: 

The  plaintiff  brought  an  action  against  the  defendant ',  a 
clergyman,  who  resided  in  the  country,  for  medicines  pro- 
vided for  the  wife  of  the  defendant,  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  hav- 
ing disagreed,  had  separated  by  consent  for  five  years,  and 

n  Morris  v.  Martin,  Str.  647.   See  also  q  Child  t.  Hardyman,  Str.  875.  per 
Mftinwak-itifr  t.  Sands,  Str.  706.  S.  P.         Lord  Raymonfl,  C.  J. 

o  Gnvier  v.  Hancock,  6  T.  R.  6o3.  r  Todd ▼.  Stokea,  Lord  Raynioiid,444. 

i*  Ham  T.  Toovey,  MIddx.   Sitting        and  Salk.  ix6. 
June  94,  47  G.  3-  C.  B.  Sf^.  J.  Sir 
4 ames  Mansfield,  C.  J.  MSS. 
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tbat  upon  the  separation,  the  defendant  had  signed  an  a£;ree* 
ment  with  certain  trustees,  by  which  he  obliged  himself  to 
allow  his  wife  twenty  pounds  a-year,  which  he  had  done  ac- 
cordingly. The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines,  that  she  was  a  mar- 
ried woman.  It  was  culed  by  Holt,  C.  J.  that  the  defendant 
was  not  liable ;  for,  though  the  plaintiff  had  not  any  personal 
notice  of  the  separation,  and  tl;iough  it  was  not  the  general, 
reputation  in  London,  where  the  plaintiff  lived,  that  the  de- 
fendant and  his  wife  were  separated,  vet,  since  it  was  the 
general  reputation  in  the  place  where  the  defendant  lived,  and 
that  for  five  years  past,  it  was  enough  to  prevent  the  wife  from 
charging  the  husband,  even  for  necessaries.  Plaintiff  non- 
^  M't^  (5). 

Assumpsit  for  the  board  and  lodging  of  the  defendant'sr 
wife  • :  plea,  non  assumpsit.  Lord  Mansfield,  in  his  charge 
to  the  jury,  laid  it  down  as  clear  and  decided  law,  that  when 
husband  and  wife  live  together,  the  husband  is  answerable 
for  all  such  necessaries  wherewith  the  wife  may  have  been 
furnished;  but  that  what  are  or  are  not  necessaries,  must 
depend  on  the  rank  and  situation  of  the  husband.  That 
where  they  live  separate,  the  person  who  gives  credit  to 
the  wife*  is  to  be  considered  as  standing  in  her  place,  inas- 
much as  the  husband  is  boimd  to  maintain  her;  and  the 
spiritual  court,  or  a  court  of  equity,  will  compel  him  to 
grant  her  an  adequate  alimony,  but  if  she  elope  from  her 
husband,  and  live  in  adultery;  or  if,  upon  separation,  the 
husband  agrees  to  make  her  a  sufficient  allowance,  and  pays 
it :  in  either  of  those  cases,  the  husband  is  not  liable ;  be- 
cause, in  the  former  case,  she  forfeits  all. title  to  alimony i 
and,  in  the  latter,  has  no  further  demands  on  her  husband. 
And  as  in  all  cases  the  creditor  is  to  be  considered  as  stand- 
ing in  the  wife's  place^  it  imports  him,  when  the  wife  lives 
apart  from  her  husband,  to  make  strict  inquiry  as  to  the 
terms  of  separation ;  for,  in  such  cases,  he  must  trust  her  at 

t  OzardT.  Daraford,B.  R.  Middx.  Sittings,  after  M.  T.  30  G.  3.  MSS.. 


(5)  "  If  the  husband  gives  express  notice  to  a  tradesman  not  to 
trust  his  wife,  he  shall  not  be  charged  ;  aod  if  a  tradesman  has  no- 
tice of  a  separate  maintenance  being  allowed  to  the  wife,  that,  ac- 
cording to  Holt,  C.  J.  shall  be  notice  of  dissent  on  the  part  of  the 
husband,  and  he  shall  not  be  charged ;  but  where  the  demand  is  for 
necessaries,  it  is  incumbent  on  the  husband  to  shew  that  the  trades- 
man had  notice  of  the  separate  maintenance,"  Per  Ld.  Eidon^ 
C.  J.  in  Rawlyns  v.Vandyke,  3  Esp.  N.  P.  C.  260. 
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his  peril.  In  the  present  case  the  defendant  and  his  wife 
had  separated,  and  he  had  agreed  to  make  her  an  allowance, 
but  had  never  paid  it ;  the  jury,  therefore,  under  his  lordship's 
directions  found  a  verdict  for  the  plaintiff.  N.  In  a  similar 
case  of  Turner  and  Tr/;i^er,  his  lordship  nonsuited  the  plaintiff, 
because  on  separation  the  defendant  hiftl  agreed  to  make  an 
allowance  to  his  wife,  and  had  regularly  paid  it ;  notwith- 
standing the  plaintiff  had  no  notice  of  the  transaction. 

But  a  mere  agreement  for  a  separate  allowance,  without 
payment  is  not  sufficient  to  exempt  the  husband  from  this 
liability  : 

Husband  and  wife  having  agreed  to  separate  *,  a  deed  of 
separation  was  executed,  (between  the  husband  on  the  first 
part,  his  wife  on  the  second  part,  and  a  trustee,  the  sister  of 
the  wife,  on  the  third  part)  wherein  the  husband  covenanted 
with  the  trustee,  to  pay  the  wife,  during  the  separation,  a 
weekly  allowance ;  which  she  agreed  to  accept,  in  full  satis- 
faction of  her  maintenance,  provided  that  if  the  husband 
should  pay  anv  debt  which  his  wife,  during  the  separation 
and  payment  oi  the  annuity,  should  contract,  it  should  be  law- 
ful tor  him  to  withhold  payment  of  the  weekly  allowance, 
until  he  should  be  reimbursed :  the  wife,  upon  the  separa- 
tion, went  to  live  with  the  trustee,  who  supplied  her  with 
necessaries;  the  husband  having  failed  to  pay  the  weekly 
allowance,  the  trustee  brought  an  action  of  indebitatus  as- 
sumpsit  against  him  for  tlie  amount  of  the  necessaries :  it 
was  holden  by  Chambre,  Rooke,  and  Heath,  Js.  that,  although 
the  trustee  had  another  remedy,  and  might  have  brought 
an  action  on  the  deed,  yet  assumpsit  was  maintainable,  on 
the  ground  that  there  was  a  common  law  obligation  on  the 
husband  to  provide  necessaries  for  his  wife,  although  she 
lived  apart  from  him ;  that  where  the  law  imposed  a  duty,  it 
raised  a  promise  on  the  part  of  the  person  on  whom  it  was 
imposed  to  discharge  it ;  and  that  the  mere  covenant,  without 
payment,  was  not  sufficient  to  exempt  the  husband  from  this 
liability.    Sir  J,  Mansfield,  C.  J.  expressed  an  elaborate  opi- 
nion to  the  contrary,  observing,  that  a  general  provision  tor 
the  separate   maintenance  of   the  wife,  whether  the  hus- 
band paid  it  or  npt,  deprived  the  wife  of  the  advantage  of 
the  common  law,  and  prevented  the  husband  from  being  sued 
either  in  assumpsit  or  debt  for  necessaries  furnished  to  his 
wife. 

But  if  the  separate  allowance  be  paid,  it  is  sufircient,  al- 

t  Nnrse  t.  Crai^,  s  Bob.  &  Ful.  N.  R.    148. 
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though  the  separation  be  not  by  deed  or  writing".  The  hus-^ 
band,  however,  cannot  avail  himself  of  the  wife's  receipts  as 
evidence  of  the  payment  of  the  allowance*. 

Where  a  husband  by  bringing  another  woman  under  his 
roof  renders  his  house  unfit  for  the  residence  of  his  wife,  who 
thereupon  removes  and  lives  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries :  e.  g.  medicinei  in 
sickness^,  during  the  separation. 

If  the  husband  causelessly  turns*  away  his  wife,  or  if  the 
wife,  having  been  absent  from  home,  returns,  and  he  shuts  his 
doors  against  her*;  and  afterwards  she  contracts  debts  for 
necessaries,  the  husband  will  be  liable ;  for  he  sends  with  her 
credit  for  her  reasonable  expenses.  But  if  the  husband  turns 
away  his  wife  on  account  of  her  having  committed  adultery, 
then  he  will  not  be  liable \ 

The  following  note  of  Boulton  v.  Prentice,  which  was 
obligingly  extracted  by  the  late  Mr.  Ford  from  his  father's 
MS.  at  the  request  of  the  compiler,  may  be  acceptable  to  the 
reader. 

Assumpsit  for  goods  sold  and  delivered  to  defendant's  wife*. 
Verdict  for  plaintiff.  On  motion  for  a  new  trial,  it  appeared 
that  defendant  and  his  wife  had  formerly  lodj^ed  at  plaintiff's 
house,  during  which  time  the  defendant  had  given  plaintiff 
express  notice,  not  to  trust  defendant's  wife.  Afterwards 
defendant  and  his  wife  went  to  lodge  at  another  place,  where 
defendant  used  his  wife  ill,  after  which  they  separated,  and 
defendant  refused  to  receive  her  again  (6) ;  she  desired  him  to 

u  HodglciiMon  v.  Fletcher,  4  Camp.        C.  J.  iu  Etberiogton  ▼•  Parrot,  Salk. 

70.  per  Ld.  Ellen^rough,  C.  J .  lis. 

X  S.  C.  a  Thompson  v.  Hervey,  4  Burr.  2177. 

y  Aldis  y.  Chapman,  Middx.  Sittinfj^,  b  Ham  v.  Toovey,  ante,  p.  s60. 

after  Triu.  T.  50  G.  3.  Lord  Ellen-  c  Boulton  v.  Prentice,  from  Mr,  Ford* 

borough,  C.  J.  MS.    Note  S;  C.  shortly  reported  in 

s  Luugworthy  ▼.  Hockmore,  per  Holt,        Sir.  1214. 

C.  J.  Lord  Raym.  444.  and  per  Holt, 


(6)  **  My  conception  of  the  law  is  this,  that  if  a  man  will  not 
receive  his  wife  into  his  hquse,  he  turns  her  out  of  doors;  and  if 
he  does  so,  he  sends  with  her  credit  for  her  reasonable  expenses.*' 
Per  Lord  Eldon,  C.  J.  in  Rawlyns  y.  Vandyke,  3  Esp*  N.  P.  C. 
251. — **  Where  awife*s  situation  in  her  husband's  house  is  rendered 
unsafe  from  his  cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equi- 
valent to  a  turning  her  out  of  the  house,  and  that  the  husband  shall 
be  liable  for  necessaries  furnished  to  her  under  those  circumstan(;es." 
Per  Lord  Kenjon,  C«  J«  in  Hodges  v.  Hodges,  I  l^sp.  N.  P.  C. 
441. 
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maintain  her  and  offered  to  return  and  cohabit  with  him, 
lyhich  he  refused,  and  struck  her ;  and  declared  that  if  any 
person  trusted  her,  or  gave  her  credit,  he  would  not  pay  them ; 
she  had  not  any  clothes  ai^d  was  wholly  destitute  oi  neces* 
sarieQ.  The  goods  furnished  to  her  by  plaintiff  were  necesr 
saries  and  suitable  to  the  condition  of  the  wife.  On  the  par^ 
of  the  defendant  it  was  proved,  that  defendants  wife  used 
to  pawn  her  clothes,  and  was  addicted  to  drinking,  that  plain- 
tiff had  assisted  her  in  pawning  her  watch,  and  that  aefen- 
dant  a  year  before  they  parted  had  expresjly  forbidden  plain- 
tiff from  trusting  defenaant's  wif(e.  The  foundation  of  mov- 
ing for  a  new  trial  was,  that  the  vardict  wastjontraiy  to  law, 
as  the  credit  given,  to  the  wife  is  in  law  grounded  on  the  sup- 
i)osed  assent  of  the  husband,  which  assent  cannot  be  supposed 
where,  as  in  this  case,  there  is  an  express  prohibition.  But  it 
was  answered,  and  so  resolved  by  the  court,  that,  although 
the  prohibition  took  effect  and  continued  in  force  during  die 
cohabitation,  yet  such  prohibition  could  not,  after  the  conabi- 
tation  ceased,'  either  extinguish  or  lessen  the  credit  to  which 
the  wife  was  by  law  entitled,  after  the  husband  had  turned 
her  away  and  refused  to  maintain  her;  fo^  the  husband,  by 
such  conduct,  gaye  his  )vife  §uch  a  gpn^ ral  credit  as  amounted 
to  a  revocation  of  the  prohibition.  If  the  husband  in  a  case 
of  this  kind  could  prohibit  one  perspn  frpm  trusting  his  wife, 
he  might  part  ratione  prohibit;  many ;  find  this  might  be  ex- 
tended so  far  as  to  deprive  the  wife  irom  obtaining  any  credit 
whatsoever,  so  that  particular  prohibition^  might  amount  tq 
^  total  prohibition,  if  a  wife  leaves  her  husband,  he  is  not  in 
that  case  answerable  for  her  contracts ;  it  is  the  cohabitation 
which  is  cpnsidered  as  the  evidence  of  the  husband's  assent 
to  the  contracts  made  by  his  Wife  for  necessaries ;  but  if  the 
husband  during  the  gohabitation  declares  his  dissent,  by  for- 
bidding any  person  to  tnist  his  wifip,  ^11  persons  who  have 
notice  of  such  dissent  trust  the  wife  at  their  peril.  The  hus- 
band is  only  liable  on  accoimt  qf  the  implied  ais^ent  to  the 
contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption,  and  when  he  declares  the  con- 
trary, there  is  not  any  longer  room  for  such  presumption.  But 
if  a  husband  turns  away  his  wife,  he  gives  her  credit  wherever 
phc  goes,  and  must  pay  for  necessaries  which  have  been  pro^ 
vided  for  her. 

Another  leading  case  on  this  subject  is  the  case  of  Manby 
V.  Scott'  :  there  the  wife  of  the  defendant  went  away  from 
him  witiiout  bis  consent    During  the  separation,  tlie  bus* 

d  If  anby  ▼.  Scott,  i  Lev.  4.  and  i  Sidf.  loo. 

I.         .     »  . 
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]band,  who  did  not  allow  the  wife  any  maintenance,  ex- 
pressly forbad  the  plaintiff,  to  deliver  any  goods  to  his  wife; 
notwithstanding  which,  the  plaintiff  sold  to  the  wife  silks 
and  velvets,  aiKl  then  brought  an  action  against  the  husband 
for  the  value  of  the  goods.  At  the  trial,  the  jury  found 
that  the  goods  were  suitable  to  the  degree  of  the  husband. 
After  three  arguments  in  the  Court  of  King's  Bench,  the 
judges  were  divided,  whereupon  the  case  was  adjourned 
into  the  Exchequer,  where  nine  of  the  judges  (among  whom 
was  Hale,  Chief  Baron)  (7)  were  of  opinion,  that  the  husband 
was  not  chargeable. 

It  is  a  question  of  fact,  whether  a  tradesman  who  furnishes 
goods  to  a  wife  gives  credit  to  her  or  her  husband:  if  the  cre- 
dit is  given  to  her,  the  husband  is  not  liable,  though  the  wife 
lives  with  him,  and  he  sees  her  in  possession  of  some  of  the 
goods®. 

The  defendant  treated  his  wife  with  great  cruelty,  and 
took  another  woman  into  the  house  with  whom  he  cohabited; 
he  confined  his  wife  in  her  chamber  under  pretence  of  insanitv; 
she  escaped;  and  the  plaintiff  brought  an  action  against  the  de- 
fendant for  value  of  necessaries  furnished  to  the  wife  after  her 
departure;  Lawrence,  J.  thought  that  as  the  wife  might  have 
had  necessaries  if  she  had  remained,  the  action  could  not  be 
supported.  And  Mansfield,  C.  J.  thought  that  nothing  short 
of  actual  terror  and  violence  would  support  the  action ^ 

If  a  man  cohabits  with  a  womaiT',  to  whom  he  is  not 
piarried,  and  permits  her  to  assume  his  name,  and  appear  to 
the  world  as  his  wife,  and  in  that  character  to  contract 
debts  for  necessaries,  he  will  become  liable,  although  the 

e  Bentley  ▼.'  Griffin,  5  Tannt.  356.  «       g  Watson  ▼.  ThrelkeM,  9  Etp.  N.  P. 
f  Hurwood  ▼.  Hcffer,  3  TanDt.42i.  C.  637.  Keoyon,  C.  J. 


(7)  See  Hale's  argupent,  Bac.  Abr.  Baron  and  Feme.  H.  Twis* 
den,  J.  having  delivered  an  opinion  in  the  King's  Bench  in  favour 
of  the  plaintiff,  changed  it  afterwards,  and  agreed  in  opinion  with 
the  majority  of  the  judges  in  the  Exchequer.  See  I  Sidf.  1 19* 
The  argument  of  IVlr.  J.  Hyde  will  be  found  at  great  length  in 
1  Mod.  124. 

It  will  be  remarked,  that  in 'this  ease  an  express  prohibition  had 
been  given  to  the  plaintiff  not  to  trust  the  wife ;  but  it  was  agreed 
))y  all  the  judges,  that  it' the  prohibition  had  been  general,  it  would 
)iave  been  void.  1  Sidf.  127>  In  like  manner,  it  is  incumbent  on 
persons  dissolving  a  partnership  to  give  express  notice  of  such  iism 
solution  to  all  persons  with  whom  they  have  had  dealings  in  part* 
perihip.    Peake's  N.  P.  C.  156, 
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creditor  be  acquain^  with  her  real  situation;  for  here  a 
like  assent  will  be  implied,  as  in  the  case  of  husband  and 
wife. 

In  an  action  for  the  use  and  occupation  of  apartments  by 
the  deft's  wife**,  it  appeared,  that  tne  apartments  had  been 
occupied  by  a  lady,  who  went  by  the  deft's  name,  and  who 
had  actually  been  married  to  him.  I^he  defence  attempted 
to  be  set  up  was,  that  the  deft,  had  a  former  wife  then  and 
still  living.  But  Lord  Ellenborough,  C.  J.  said,  that  there 
was  not  any  evidence  to  fix  the  pit  with  a  knowledge  of  the 
celebration  of  the  first  marriage,  and  that  the  deft,  was 
estopped  to  set  up  bigamy  as  a  bar  to  the  action.  He  had 
given  the  woman  who  lodged  with  the  pit  every  appear* 
ance  of  being  his  wife.  By  his  misconduct  in  marrying:  a 
second  wife,  while  his  first  was  still  alive,  he  had  done  wnat 
he  could  to  confer  the  rights  of  marriage  upon  both,  and  had 
incurred  a  civil  as  well  as  a  criminal  responsibility. 

3.  In  respect  of  Children  of  the  Wife  by  a  former  Husband* 
«— If  a  man  marries  a  woman  having  children  by  a  former 
husband,  he  is  not  bound  bv  the  act  of  marriage  to  maintain 
such  children^:  but  if  he  holds  them  out  to  the  world  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
parentis^  and  liable  even  on  a  contract  made  by  his  wife 
during  his  absence  abroad,  for  the  maintenance  and  educa- 
tion of  such  children''  ^8). 

See  Rawlyns  v.  Vandyke,  3  Esp.  N.  P.  C.  252.  Lord 
Eldon's  opinion  as  to  how  fer  a  father  is  liable  for  neces- 
saries furnished  to  his  children,  living  with  the  mother  apart 
from  the  father  (9). 

h  Robioion  r.  NatioD,  i  Camp.  N.  P.    k  Stone  ▼.  Carr,  3  Esp.  N,  P.  C.  i. 
C.  845.  Kenyon,  C.  J. 

i  Tubb  V.  Harrison,  4  T.  R.  118.  re- 
cognized in  Cooper  r.  Martin,  4 
East,  76. 


(8)  MaiDtenance  by  the  second  husband  of  the  children  of  wife 
by  former  hasband,  is  a  good  consideration  for  a  promise  by  such 
children,  when  they  come  of  age,  to  repay  the  expense  of  tbeir'ipain- 
tenance.    Cooper  v.  Martin,  4'£ast'B  R.  76. 

(9)  The  father  of  a  bastard  child  is  liable  for  its  nursinp^  and 
board,  if  he  adopts  it  as  his  own,  although  an  order  of  filiation 
has  not  been  made  on  him*  Heskett  v.  Gowing,  5  £8p.  N.  P«  C. 
13). 
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II.  In  what  Cases  a  Feme  Covert  may  he  conwlered 

as  a  Feme  Sole. 

It  will  be  proper  to  remark  in  the  first  place,  that  it  is 
now  clearly  established,  notwithstanding  former  decisions' 
to  the  contrary,  that  a  feme  covert  cannot  bring  an  action  or 
be  impleaded  as  a  feme  sole,  while  the  relation  of  marriage 
subsists,  and  she  and  her  husband  are  living  in  this  kingdom, 
notwithstanding  she  lives  separately  from  her  husband,  and 
has  a  separate  maintenance  secured  to  her  by  deed. 

This  point  was  solemnly  determined  (after  two  arguments 
before  tne  judges,  in  the  Exchequer  Chamber)  in  Marshall 
v.  Rutton,  8  T.  R.«d43. 

It  is,  however,  observable,  that  the  policy  of  the  law 
which  has  considered  a  married  woman  as  mcapabie  of  suing, 
pr  being  sued,  witliout  her  husband,  admits  of  some  modifi- 
cation from  particular  cifcunistances: 

1.  By  the  custom  of  the  city  of  London,  (10)  a  feme  covert 
being  a  sole  trader,  may  sue  or  be  sued  in  the  city  courts  as 
a  feme  sole,  with  reference  to  her  transactions  m  London, 
but  even  there  the  husband  must  be  made  a  party  to  the  suit 
for  conformity. 

A  feme  covert,  sole  trader  in  the  city,  of  London,  cannot 


1  Riugstead  ▼.   Lady   I.ane«horougb,  Cooke,  B.    L. 

Curbett  v.  Poeliiitz,  i  T.  R.  5. 


Barwell  ▼.  Brooks  tmA 


■'•-r 


(10)  By  the*  custom  of  London,  **  A  feme  sole  merchant  is, 
where  the  feme  trades  by  herself  in  one  trade  in  which  her  hus- 
band does  not  intermeddle,  and  buys  and  sells  in  that  trade;  then 
ihe  feme  shall  be  sued,  and  the  husband  named  only  for  confor* 
mity,  and  if  judgment  be  given  against  them,  execution  shall  be 
against  the  feme  only."  Langham  v.  Bewett,  Cro.  Car.  6b.  ''  This 
custom  is  one  of  those  customs  called  executory  custom's,  the 
meaning  of  which  expression  is,  customs  united  to  the  courts  of 
the  city  of  London.  They  are  pleadable  in  London,  a\id  not  else- 
where, except  so  far  as  they  may  be  made  use  of  in  the  superior 
courts  by  way  of  bar."  Per  Lord  Eldon,  C.  J.  delivering  the 
judgment  of  the  court  in  Beard  v.  Webb,  in  error,  Exchequer 
Chamber,  2  Bos.  and  Pul.  98.  The  judgment  here  referred  to  in 
very  elaborate,  and  contains  much  useful  information  on  tliis 
subject. 
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sue",  or  be  sued",  in  the  courts  at  Westminster  without  her 

husband 

• 

2.  A  wife  may  acquire  a  separate  character  by  the  civil 
death  of  her  husband,  by  exile**,  and  formerly  by  profession 
and  abjuration  of  the  realm  (11). 

3.  Where  the  husband  had  been  transported  for  a  term 
of  years,  before  the  expiration  of  which  the  debt  was  con- 
tracted, and  sued  for;  Yates,  J.  thought  that  the  transporta- 
tion suspended  the  disability  of  the  wife,  and  that  she  might 
tte  siied  as  a  feme  sole'. 

The  following  observations,  which  were  made  by  Lord 
Eldon**,  on  the  preceding  case,  are  worthy  of  great  consi- 
deration. His  lordship  having  said,  that  in  the  cases  of  ab- 
juration, profession,  &c,  which  amounted  to  a  civil  death,  he 
thought  he  understood  the  situation  in  which  the  wife  was 
placed,  for  the  fiction  of  law,  which  considered  the  husband 
as  civilly  dead,  put  the  wife  in  the  same  situation  as  if  he 
were  actually  dead;  then  proceeded  to  observe  that,  "  trans- 
portation for  •a  term  of  years  ihight  give  rise  to  many  diffi- 
culties with  respect  to  the  enjoymentof  the  husband's  estate, 
both  real  and  personal;  but,  besides  the  difficulties  which  - 
might  arise  during  the  term  of  transportation,  another  dif- 
ficulty of  equal  importance  occurred,  where  the  wife  had 
contracted  debts  after  the  period  of  her  husband*s  transpor- 

m  Cawdell  y.  Shaw,  4  T.  R.  36i .  p  Sparrow  t.  Cairo  there,  cited  in  Lean 

n  Beard  ▼.  Webb,  9  Boa.  &  Ful.  93.  ▼.  Shutz,  3  Bl.  R.  1 197.  and  in  Cor- 

o  Belknap*8caiie,2ll.4'7  ft'itappeara        bettT.  Poelnitz,  1  T.  R.  7. 

by  the  year  book,  1  H.  4.  1  a.  that    q  Marsh  v.  Hutchinson,  9  Bob.  &  PoK 

Belknap  was  banished  to  Gascony,        331. 

there  to  remain  until  he  attained  the 

King^s  favour,  which  Sir  E.  Coke 

considered  as  a  banishment  forerer. 


(II)  See  1  Inst.  133  a.  where  Sir  Edward  Coke  says,  *^  that  an 
abjuration,  that  is,  a  deportation  for  ever  into  a  foreign  land  like  to 
profession,  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded,  during  the  natural  life  of  h^ 
husband.  And  so  it  is,  if  by  act  of  parliament  the  husband  be  at- 
tainted of  treason  or  felony,  and  saving  his  life,  is  banished  for  everp 
as  Belknap,  ^cc.  was ;  this  is  a  civil  deaths  and  the  wife  may  sue  as 
a  feme  sole.  But  if  the  husband,  by  act  of  parliament,  ha>'e  judg- 
ment to  be  exiled  ybr  a  time,  which  spine  call  a  relegation,  that  is 
not  a  civil  death.  Every  person  who  is  attaint^  of  high  treason, 
petit  treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  ii^ 
extra  legem  positusy  and  is  account^  in  W  civiliter  mortuus^* 
i  Inst  130.  a. 
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tation  had  elapsed,  but  before  his  actual  return  to  his  coun«> 
tiy.  In  the  case  of  Sparrow  v,  Carruthers,  Mr.  Justice  Yates 
seemed  to  have  treated  it  as  a  material  circumstance  in  evi- 
dence, that  the  time  of  transportation  was  not  expired,  and 
he  did  not  give  any  opinion  as  to  what  would  have  been  the 
situation  of  the  parties,  if  it  had  been  expired.  The  court 
could  not  presume  to  say  how  Mr.  Justice  Yates  would  have 
<lecided,  had  the  husband  continued  to  reside  abroad,  after 
the  period  of  his  transportation  had  expired,  or  had  only 
remained  there  to  arrange  his  affairs,  with  a  view  of  returning 
to  his  country  when  he  had  so  done." 

Since  the  preceeding  observations  were  made,  the  following 
case  was  decided  at  Nisi  Prius  in  1801 : 

In  assumpsit  for  goods  sold  and  delivered',  the  defence 
-was,  that  the  plaintiff  was  a  married  woman.  The  plain- 
tiflf's  counsel  answered  this  case  by  producing  the  record  of 
the  husband's  conviction  for  felony  in  Marcji,  1794,  and  of 
a  sentence  of  transportation  for  seven  years;  whereupon  it 
was  insisted,  on  the  part  of  the  defendant,  that  the  sentence 
being  for  seven  years,  from  March,  1794,  that  time  was  now 
expired,  so  that  the  husband  was  competent  to  sue.  But 
Lord  Alvanley,  C.  J.  said,  that  by  the  record  of  the  con- 
viction and  sentence,  there  was  conclusive  evidence  to 
support  the  right  of  action  in  the  plaintiff  as  a  feme  sole^ 
and  though  the  term  of  his  transportation  had  expired,  if 
in  &ct  he  had  not  returned,  the  right  of  action  remained ; 
bat  that,  if  the  defendant  meant  to  rely  on  the  circumstance 
of  the  husband  having  returned,  the  proof  of  that  lay  on  the 
defendant  Evidence  to  this  effect  not  being  offered,  the 
plaintiff  had  a  verdict  ' 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the 
wife  may  be  charged  as  a  feme  sole  for  contracts  made  after 
such  desertion. 

In  assumpsit  for  goods  sold  and  delivered*,  the  defendant 
pleaded  that  she  was  covert  of  the  Duke  de  Pienne.  It  ap- 
peared in  evidence,  that  the  duke,  who  was  an  alien,  had  gone 
abroad  in  the  year  1793,  with  an  intention  to  return  in  four 
months,  but  had  not  returned ;  during  his  absence  the  defen- 
dant had  kept  house,  and  paid  bills  on  her  own  account  and 
in  her  own  name. 

Lord  Kenyon^  C.  J.  said,  this  case  came  within  the  prin- 

9  CiiitdI  t  Bleocow,  June  3,  1801,  ■  Walford  ▼.  Duchese  De  Pienne, 
Sittingv  after  Eaftt.T.  C.  B.  cor«im  Jnne  7,  1797,  Middleiiex  Sittings,  9 
Alranley,  C.  J.  4  £«p.  N.  P.  C.  97.  £sj>.  N.  P.  C.  554. 
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reluctantly  to  the  argument  in  support  of  the  replicatioif, 
and  gave  judgment  for  the  defendant  on  the  authority  of  the 
preceding  cases,  observing,  that  the  rule  had  been  laid  down 
in  Marshall  v.  Rutton;  it  was  capable  of  having  exceptions 
engrafted  on  it,  as  where  the  absence  is  tantamotmt  to  a  ci- 
vil death,  &c.;  but  that  a  temporary  absence  of  the  hus- 
band not  banished^  or  the  like,  had  never  been  deemed  suf- 
ficient 


III.  Of  Actions  by  Husband  and  Wifcy 

1.  Where  the  Husband  and  Wife  must  join. 

2.  Where  the  Husband  must  sue  alone. 

3*  Where  the  Husband  and  Wife  may  join,  or  the  Hus* 
band  may  sue  alone  at  his  Election. 

1.  Where  the  Husband  and  Wife  must  join. — In  real  ac- 
tions for  the  recovery  of  lands  of  the  wife,  the  husband  and 
wife  must  join*.  '   ^ 

So  in  an  action  of  waste,  for  waste  committed  on  the  land 
of  the  wife  ^ 

So  in  detinue  of  charters  of  the  wife's  inheritance*. 

In  an  action  on  a  bond  given  to  wife  dum  sola,  husband 
and  wife  must  join  (13)  \ 


X  1  BuUt.  21. 

y  7  H.  4. 15-  a.    S  H.  6.  94. 

z  1  Rol.  Abr.  347.  (R.)  pi.  l. 


a  Per  Ld.  Hardwicke,  C.  J.  in  Bates  r. 
Dandy,  9  Atk.  S08. 


(13)  I  am  not  aware  of  any  solemn  adjudication  on  this  pointy 
but  the  position  is  supported  by  the  following  authorities: 

1.  In  Fenner  v.  Plaskett,  Moor.  422.*  it  is  said,  that  for  a  debt 
due  to  the  wife  dum  soia^  husband  and  wife  oMgA/  to  join ;  but  it  is 
observable,  that  in  Croke^s  report  of  this  case,  (Cm.  £liz.  459.) 
which  is  more  full  and  accurate  than  Moor*8,  this  dictum  does  not 
appear. 

2.  In  1  Roll.  ^hr.  347*  (R*)  pl«  3.  it  is  laid  down,  that  husband 
and  wife  ought  to  join  in  actions  du6  to  the  wife  before  coverture; 
but  there  is  not  any  authority  cited. 

3.  Lord  Hardwicke»  C.  in  Garforth  v,  Bradley,  2  Yez.  676, 677* 

,•  Cited  by  the  coart  in  Wcllcr  ▼.  Baker,  9  Wilt.  48S. 
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Bond  was  giveu  to  wife  during  the  coverture ;  the  wife 
died;  and  then  the  husband  sued  upon  the  bond,  as  adminis- 
trator to  his  wife;  it  was  holden  on  demurrer,  that  the  action 
was  well  brought*. 

.  If  an  action  is  brought  in  respect  of  a  persional  wrong  to 
the  wife,  as  for  the  batteiy  oi  the  wife,  the  husband  and 
Wife  must  join  (14);  and  the  declaration  ought  to  conclude 

b  Day  ▼.  Padrone,  B.  R.  Trin.  13  &  14G.  2.  8  M.  ^S. 396. n. 


takes  a  distinction  between  choses  in  action,  vesting  in  the  wife  be- 
fore and  after  marriage,  and  confines  the  power  of  the  husband  to 
sue  alone  to  those  which  vest  daring  the  coverture.  / 

4.  In  Buller*s  N.  P.  179.  it  is  laid  down,  that  a  debt  due  to  a 
than,  in  right  of  his  wife,  cannot  be  set-off  in  an  action  against  him 
on  his  own  bond ;  cites  Paynter  v.  Walker,  C.  B.  £.  4  G.  3« 

5.  Ldrd  Kenyon;  C.  J.  delivering  the  judgment  of  the  Court  in 
Milner  v.  Milnes,  3  T.  R.  631.  said,  **It  is  extremely  clear  on  the 
one  hand,  that  the  marriage  gives  to  the  husband  all  the  persional 
estate  which  the  wife  has  in  possession,  it  is  also  clear  6n  the  other 
hand,  that  where  a  chose  in  action  of  the  trife  is  to  be  reduced  into 
possession,  ind  it  is  necessary  to  bring  an  action  for  that  purpose, 
it  must  be  brought  in  the  names  of  both  husband  and  wife.*'  It 
may  be  observed,  on  this  last  case,  (which  was  an  action  of  trespass 
l>rought  by  a  feme  covert,  without  her  husband,  for  an  injury  done 
to  a  personal  chattel  of  the  wife  dum  tola;  to  which,  coverture  of 
the  plaintifP  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar) 
that  it  was  not  necessanr  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brought  by  husband  and  wife.  It  was 
only  necessary  to  decide,  in  the  first  place,  that  the  wife  could  not 
sue  alone,  upon  #hich  point  there  could  not  be  any  duubt,  as  thei 
wife  cannot  in  any  of  these  cases  sue  alone;  and  Sdly,  whether  ad« 
vantage  could  be  taken  of  the  wife  suing  alone  by  a  plea  in  abate- 
ment, or  a  plea  in  bar;  the  question  whether  the  husband  might 
9ae  alone,  was  whdlly  irrelevant.  It  may  be  prbper  to  add,  that 
t.he  court  were  of  opinion,  that  the  plea  ought  to  have  been  in  abate-^ 
tnenU 

6.  This  question  was  mised,  but  not  decided,  in  the  case  of 
Carr  v.  Taylor,  ID  Ves.  Jun,  578.  before  Sir  W.  Grant,  M.  R.  who 
isaid,  that  there  had  been  some  doubt  upon  it  at  law. 

I  cannot  conclvide  this  note  without  observing,  that,  until  the 
floubts  which  hang  over  this  question  are  removed  by  a  solemn  ad* 
J  udication,  the  best  way  of  proceeding  for  the  recovery  of  a  chose 
in  action  of  wife  dum  sola,  is  to  bring  the  actions  in  the  names  of 
liusband  and  wife,  on  the  propriety  of  which  method  a  question 
caunot  be  raised. 

( 1 4)  But  in  these  cases  the  husband  may  sue  alone  for  the  in* 

T 
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"  to  their  damage*,"  and  not  "to  the  damage  of  the  hus- 
band**"; for  the  damages  will  survive  to  the  wife,  if  the  hus- 
band die  before  they  are  received, 

2.  Where  the  Husband  must  sue  alone. — ^Where  the  wife 
cannot  maintain  an  action  for  the  same  cause,  if  she  survive 
her  husband,  the  action  must'  be  brought  by  the  husband 
alone;  as  in  the  case  of  an  action  of  indebitatus  assumpsit 
for  the  labour,  &c.  of  the  wife,  during  the  coverture*; 
for,  in  contemplation  of  law,  the  wife  is  considered  as  the 
servant  of  the  husband,  and  he  is  entitled  to  her  earn- 
ed Horton  ▼.  Bylen,  l  Sidf.  397.  e  Buckley  ▼.  Collier,  Salk.  114.  and 
d  J iidgmeut  arrested  for  this  conclu-        Carth.asi. 

sion,  ill  Newton. &Ux.  v.  Hatter, 

Lord  Raym.  180S. 


jury  sustained  by  himself  from  the  loss  of  the  society,  comfort,  and 
sissistance  of  his  wife,  in  consequence  of  the  battery ;  Hyde  v.  Scis* 
sor,  Cro.  Jac.  538.  And  if  the  husband  adopts  this  method,  he 
may  in  the  same  declaration  complain  of  a  battery  to  himself.  Guy 
V.  Livesey,  Cro.  Jac.  501.  Although  the  wife  ought  not  to  be 
joined  in  an  action  with  the  husband  for  the  battery  of  the  husband, 
(Newton  v.  Hatter,  Lord  Raym.  1 308.)  yet,  where  husband  and 
wife  join  in  an  action  for  a  personal  wrong  to  the  wife,  the  husband 
.may  declare  also  for  an  injury  arising  solely  to  himself  by  way  ofag* 
sravation  of  damages  ;  as,  where  in  trespass  by  husband  and  wife, 
for  false  imprisonment  of  the  wife,  per  quodnegotia  domestica  of  the 
husband  remanserunt  infect  a  ad  grave  damnum  ipsorum.  O  n  motion , 
in  arrest  of  judgment,  the  declaration  was  holden  good  ;  for  al- 
though the  husband  and  wife  could  not  have  declared  jointly  for 
the  special  damage  resulting  to  the  husband  alone,  if  such  damage 
had  been  the  gist  of  the  action,  yet  in  this  case,  it  having  been  laid 
for  aggravation  of  damages  only  9  the  action  was  well  brought;  for 
trespass  will  lie  for  a  matter  jointly  with  other  matters,  ibr  which 
singly  an  action  could  not  have  been  maintained ;  as  trespass  will 
lie  for  entering  the  plaintiff's  house,  and  beating  his  servant^  with- 
out adding,  **per  quod  servitium  amisit  ;'*  for  then  it  is  considered 
as  a  continuation  of  the  first  trespass.  Russell  v.  Come,  Ld.  Raym. 
1031.  Salk.  119-6  Mod.  19?.  S.  C.  So  where  in  an  action  of  as- 
sault and  battery  by  husband  and  wife,  it  was  stated  in  the  decla- 
ration, that  the  defendant  assaulted  the  wife,  and  driving  u  coach 
over,  bruised  her;  and  **by  reason  thereof**  the  husband  laid  out 
divers  sums  of  money  in  the  cure,  &o.  After  verdict  for  plaintiff, 
with  entire  damages,  it  was  holden,  on  motion  in  arrest  of  judg- 
ment, that  the  gist  of  the  action  was  the  beating  of  the  wife,  and 
the  expenses  incurred  by  the  husband  were  only  in  aggravation  of 
damages:  and  Powell,  J.  observed,  that  if  tliese  had  been  omitted 
in  the  declaration,  yet  the  surgeon's  bill  might  have  been  given  ia 
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iiigs»  and  such  earnings  shall  not  survive  to  the  wife,  but  go 
to  the  personal  representative  of  the  husband  (15). 

So  in  an  action  on  the  case  for  words^  not  actionable  in 
themselves,  spoken  of  the  wife,  whereby  the  husband  sus- 
tains special  damage,  the  husband  must  sue  alone.  So  in  ac- 
tions tor  injuries  committed  during  coverture  to  personal 
chattels*,  which  by  law  are  vested  in  the  husband;  as  in 
trespass  for  cutting  down  and  carrying  away  com,  altliough 
it  grew  upon  the  wife's  land:  for  it  grows  by  the  industry 
of  man,  and  consequently  the  property  thereof  is  in  the  hus- 
band alone  (16). 

In  all  cases  where  the  wife  shall  not  have  the  thing^,  when 
it  is  recovered,  either  solely  to  herself,  or  jointly  with  her 
husband,  but  the  husband  only  shall  have  it,  there  the  hus* 
band  shall  sue  alone. 

An  action  on  the  case  was  brought  by  A.  and  B.  his  wife  ^ 

f  Coleman  ▼.  Horcourt,  i  Lev.  140.  in   Excheqner  Chamber,  9  Bl.  R. 

)^  Arundel  ▼.  Short,  Cro.  Elis.  133.  1336.  cited  in  Morris  ▼.  Norfolk^  l 

h  1  Rol.  Abr.  347.  (Q)  pi.  5.  Tannt.  814. 
i  fiidgood  r.  Way  and  Wife,  on  error. 


evidence,  in  agmvation  of  damages.     Todd  v*  Redford,  1 1  Mod* 
264.    S«e  also  Dix  v.  Brookes,  Str.  6l. 

(15)  It  may  here  be  observed,  that*  although  the  law  will  not  im- 
ply a  promise  to  the  wife»  yet  where  the  wife  is  the  meritorious 
<»U8e  of  the  action,  that  is,  where  the  defendant  has  derived  profit 
or  advantage  from  her  labour  or  skill,  and  an  express  promise  of 
remuneration  is  made  by  the  defendant  io  the  wife^  if,  in  such  case, 
an  action  is  brought  by  the  husband  and  wife  jointly,  and  it  is  ex« 
pressly  stated  in  the  declaration,  that  the  promise  was  made  to  the  • 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  eround  of  the  wife  having  been  joined;  because  contracts  made 
by  the  wife,  with  the  assent  of  the  husband,  are  valid,  and  the 
Jbringing  the  action  in  their  joint  names  is  a  declaration  of  such  as- 
sent; and  in  this  case  the  action  would  survive  to  the  wife.  Brash- 
ford  v.  Buckingham,  in  error,  Cro.  Jac.  77.  205.  Care,  however, 
must  be  taken,  that  the  declaration  does  not  embrace  any  other 
cause  of  action  accruing  to  the  husband  alone;  for  if  it  does,  it 
will  be  bad.  Holmes  and  wife  v.  W(y>d,  cited  by  the  court  in  .^  v 
WcUer  V.  Baker,  2  Wils.  424. 

(16)  Husband  and  wife  being  seized  of  land  in  right  of  wife 
may  join  in  trespass,  quare  cL  /regit f  et  herbam  ibidem  cresceniem 
^'onsumpsit  ei  asportavit^  because  the  grass  is  the  natural  produce 
bf  the  earth,  and  shall  continually  go  with  the  land.  Willy  v. 
ttanksworth,  B.  R.  M.  3  G.  2.  MSS.  and  cited  by  the  court  in 
Wellef  V.  Baker,  2  VVib.  424. 

To 
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for  the  use  and  occupation  of  a  messuage  and  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife, 
stating  the  promises  to  husband  and  wife ;  after  judgment 
by  default,  writ  of  inquiiy  executed,  and  final  judgment  in 
B.R.  a  writ  of  error  was  brought  in  the  Exchequer  Cham-> 
ber,  assigning  for  error,  that  judgment  was  given  for  the 
husband  and  wife  to  recover  their  damages,  whereas  it  ap- 
peared on  the  record,  thatB.  was  the  wife  of  A.  and  could 
not  sustain  any  damage  by  reason  of  any  thing  contained  in 
the  declaration;  the  court  were  of  opinion,  that  the  judg- 
ment was  erroneous,  because  a  contract  could  not  be  made 
with  a  married  woman;  that  a  promise,  either  express  or 
implied,  did  not  give  any  interest,  to  her;  the  whole  re- 
sulted to  the  husband,  and  the  action  ought  to  have  been 
brought  in  his  name  (17).  The  counsel  for  the  defendants 
in  error  having  urged,  that,  if  an  impossible  assumpsit  was 
stated  in  the  declaration,  it  might  quoad  her  be  surplusage, 
as  much  as  if  she  had  been  a  stranger;  the  court  said,  the 
insertion  of  the  wife  could  not  be  surplusage;  for  it  created 
an  interest  in  her,  and  entitled  her  to  damages  by  survivor- 
ship. 

Where  a  debtor  to  the  wife  as  executrix  promises  to  pay 
the  husband  in  consideration  of  his  giving  time  of  payment, 
the  husband  ought  to  sue  alone,  because  the  wife  is  not  a 
party  to  the  agreement  between  her  husband  and  the  defen- 
dant*'; but  in  this  case  the  life  of  the  wife  must  be  averred*. 
N.  The  recovery  of  the  husband  will  amount  to  a  devastavit 
pro  tanto.    Per  Holt,  C.  J.  Carth.  463. 

3.  Where  the  Husband  and  Wife  may  join^  or  the  Hus* 
band  may  sue  alone  at  his  Election.-^^ln  personal  actions  for 
the  recovery  of  damages  only,  (other  than  actions  in  respect 
of  personal  wrongs  to  the  wife,)  where  the  action  will  sur* 
vive  to  the  wife  (18),  the  husband  and  wife  may  join";  or 

1c  Yard  r.  Eland,  Lord  Raym.  36S.    1  Lea  r,  Minoe,  Yelv.  84.  Cro.  Jac 
Salk.  1 17 .  Carth.  463.  S.  C .  no. 

m  Per  Cur.  s  Mod.  S70. 


( 1 7)  Lord  Ellenborongh  C.  J,  speaking  of  this  report  in  Ord  v. 
Fen  wick,  3  East's  R.  106.  said  that  the  declaration  was  not  stated 
fufiiciently  explicit;  that  it  did  not  appear  whose  lands  had  beea 
used  and  occupied,  whether  the  husl»uid'8  or  wife's. 

(18)  In  Frosdlke  v.  Sterling,  1  Freem.  236,  North,  C.  J.  said, 
^<  that  he  always  took  it  for  an  unquestionable  rale,  that,  whereso* 
vcr,  in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  there  the  wife  might  join,  but  on  the  other  side,  the  husband 
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the  husband  may  sue  alone,  for  he  alone  may  release  such 
action  (19). 

AssumpsiL'^ln  an  action  for  a  breach  of  promise  made 
to  husband  and  wife  after  coverture,  to  pay  a  sum  of  money 
to  the  wife,  husband  and  wife  may  join"*. 

So  where  a  promise  is  made  to  the  wife  only'. 

Covenant. — ^Where  a  lease  is  granted  to  husband  and  wife 
for  a  term  of  years,  and  the  lessor  ousts  them,  husband  and 
wife  may  join  in  an  action  of  covenant^ 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  to 
A.  for  years,  who  covenanted  to  repair',  and  afterwards,  dur- 
ing the  term,  the  queen  granted  the  reversion  to  husband 
and  wife,  and  to  the  heirs  of  the  husband  in  fee;  the  house 
bein^  out  of  repair,  the  husband  alone  brought  covenant, 
and  it  was  holaen  well,  although  the  interest  of  the  feme 
appeared  on  the  face  of  the  declaration  (20). 

Covenant  will  lie  bv  husband  and  wife  for  non-payment  of 
rent,  due  by  virtue  of  a  lease  granted  by  husband  and  wife  of 
lands,  the  inheritance  of  wife  '. 

Husband  alone  may  bring  an  action  on  a  covenant  made  to 
himself  and  his  wife,  for,  although  the  covenant  be  made  to 
both,  yet  he  may  refuse  quoad  her^ 

In  this  case  North,  C.  J.  said,  that  he  remembered  an  autho- 
rity in  an  old  book,  diat,  if  a  bond  be  given  to  baron  and  feme, 
the  husband  shall  bring  the  action  alone,  which  shall  be  looked 
upon  to  be  his  refusal  as  to  her  % 

Debt,'--^So  if  a  bond  be  given  to  husband  and  wife  admi- 
nistratrix %  husband  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself. 

m  Hilliard  r.  Hunbridge,  Aleytt,  36.  q  Aleberry  v.  Walby,Str.  930. 

n  Prat  ▼.  Taylor,  Cro.  Elis.  6l.  1  Rol.  r   Bearer  ▼.  Lane,  S  Mod.  917. 

Abr.  3S.  pi.  IS.  ■  Cited  by  Buller,  J.  4T.  R.  6i7. 

o  Bro.  Abr.  Boron  and  Feme,  pi.  93.  t  Ankerstein  v.  Clark^  4  T.  R.  6i6. 
p  Brett  V.  Cumberland,  Cro.  Jac.  399. 

Bull.  163.  S.  C.  . 


may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
but  may  have  the  action  alone." 

•  (19)  **  What  the  husband  alone  may  discharge,  aud  of  which  he 
may  make  disposition  to  his  own  use,  he  majr  recover  alone  without 
joining  his  wife  in  the  action."  Per  Doddendge,  J.  to  which  Coke, 
C.  «h  assented,  and  said  it  was  a  true  and  good  ground,  3  Bulstt 

164. 

« 

(20)  But  see  Middlemore  v.  Goodall,  Cro.  Car.  505. 
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In  debt  on  bond  made  to  husband  and  wife"  both  may  join; 
or  the  husband  may  disagree  to  thft  wife's  right  to  the  bond  \ 
and  bring  the  action  in  his  own  name  only ;  but,  until  such 
disagreement,  the  right  to  the  bond  is  in  both  the  husband  and 
wife,  and  shall  survive:  hence,  if  the  husband  dies,  the  wife 
shall  have  the  bond^  and  not  the  personal  representative  ^  of 
the  husband. 

So  in  debt  on  bond  made  to  the  wife  during  coverture*,  or 
in  assumpsit  on  a  promissory  note  given  to  the  wife  during 
coverture*,  husband  and  wife  may  join ;  or  husband  may  sue 
alone  (21) ;  but  after  the  death  of  wife,  husband  must  sue  as 
administrator  to  his  wife^ 

Where  husband  and  wife  have  recovered  judgment  on  a 
bond  made  to  wife,  dum  sola,  husband  and  wife  may  join 
in  an  action*  on  such  judgment ;  or  husband  may  sue  alone  ; 
for  that  which  was  before  a  chose  in  action,  transit  in  rem 
.^udicatam^  and  is  of  another  nature  from  what  it  was  before 
the  coverture. 

If  it  be  referred  to  a  master  in  chancery  to  take  an  account 
pf  what  is  due  to  husband  and  wife ',  who  reports  the  sum 
due,  and  appoints  it  to  be  paid  to  the  husband,  and  the  defen- 
dant is  committed  for  non-payment,  and  escapes,  the  husband 
and  wife  may  join  in  an  action  against  the  warden  for  the 
escape. 

Quare  impedit. — So  where  a  right  of  presentation  is  in  the 
husband  jure  uxoris^  a  ^uare  impedit  may  be  brought  by  the 
husband  and  wife  jointly*. 

Or  the  husband  may  sue  alone',  for  the  presentation  only 
i^  recoverable  and  not  the  advowson,  and  the  release  of  the 
husband  would  bar  the  action. 

o  39  E.  3-  5.  43  E.  3.  10.  Bro.  Baron  l>  Day  v.  Padrone,  B.  R.  Trio.  13  and 
and  Feme,  pi.  14.  55.  14  G.  s.  9  M.  and  S.  396.  n. 

%  Coppin  ▼.  — — -  s  P.  Wms.  497.  c  Woolverston  v.  Fyntiinore,  T.  is  & 

y  Bro.  Baron  and  Feme,  pi.  60.  19  G.  3.  C.  B.  MSS. 

z  Howell  r.  Maine,  3  Lev.  403.    S.  P.  d  Hugginf  r.  Dnrbam,  Str.  736. 

per  Ld.  Hardwicfce,  8  Atk.  9O6.  e   Bro.  Bar.  and  Feme,  pi.  41. 

•  FliillMkirk  and  wife  v.  PluckwelJ,  f  lb.  pL  93. 
t  M ,  l(  S.  993. 


l2tj  It  appears  by  a  MS.  note  in  the  possession  of  a  friend  of  the 
AM»pf  U»r,  ttiat  the  roll  in  Howell  v.  Maine  was  searched,  and  it  was 
(tmn'i  that  the  bond  was  given  to  the  wife  during  the  coverture ; 
Umt  d4fvanit  therefore,  in  some  editions  of  Levinz's  report,  read 
durani*  Comyns  has  stated  the  case  accurately  in  his  Digest,  tit. 
Baroo  and  Feme,  (w) 


BARON  AND  FEME.  279 

RepletJirt. — Baron  and  feme  may  be  joined  in  the  same  de* 
claration  in  replevin  for  goods  distrained  from  the  feme  dum 
sula  '. 

If  the  goods  of  a  feme  sole  be  taken,  and  she  marries^  the 
husband  alone  may  sue  the  replevin  ^ 

In  the  replevin  of  goods  which  the  wife  has  as  executrix, 
husband  and  wife  shall  join,  ut  videturK 

Avowry  for  rent  arrear  jure  uxoris  may  be  by  husband 
and  wife,  or  husband  only,  averring  the  life  of  feme  ^ 

Tof  t, — In  an  action  upon  the  case  for  stopping  a  way  to  the 
land  of  the  wife,  husband  and  wife  may  join'. 

So  an  action  upon  the  case  for  cutting  down  trees",  the  lops 
of  which  were  reserved  to  the  wife  for  her  life,  may  be  brougnt 
by  husband  and  wife  jointly. 

In  Weller  and  wife  and  others  v.  Baker,  2  Wils.  414.  an 
action  was  brought  by  the  dippers  at  Tunbridge  Wells,  toge- 
ther with  their  husbands,  against  the  defendant  for  exercis^ 
ing  the  business  of  a  dipper,  not  being  duly  appointed  and 
approved  according  to  a  private  statute ;  it  was  holden,  that 
the  action  was  well  brougnt  in  the  names  of  the  husbands  and 
wives. 

Trespass. — Trespass  was  brought  by  the  husband  alone 
for  hunting  in  a  free  warren",  which  he  had  in  right  of  his 
wife,  and  it  was  adjudged  good,  for  damages  only  are  reco- 
verable (22). 

Tracer. — ^Where  the  inception  of  the  cause  of  action  is  in 
the  wife  before  marriage*,  and  consummated  afterwards,  hus- 
band and  wife  may  join,  as  in  trover  of  a  personal  chattel  of 
wife  before,  and  conversion  thet*eof  after  marriage. 

It  must  be  observed,  that,  in  all  the  preceding  cases,  where 

%  Bro.  Baron  and  Feme,  pi.  85.  I  Agpreed  in  Baker  and  wife  v.  Brere- 
h  F.  N.  B.  159.   K.  cited  in  Bull.  N.        man,  Cro.  Car.  4 18. 

V.  53.  m  Tregmiell  and  Wife  r.  Keeye,  Cro. 
k  Bro.  Baron  and  Ferae,  pi.  85.  Car.  437. 

I  Wise  ▼.  Bctlent,Cro.  Jac.  448.    Oa.  n  Bro.  Abr.  Baron  and  Feme,  pi.  16. 

borne  t.  Walleeden,  1  Mod.  973.  o  Blackborn  v.  Grcavet,  s  Lev.  107. 


(32)  It  may  be  remarked  here,  that  it  is  immaterial  as  to  the  point 
in  question,  whether  the  interest  of  the  husband  is  a  joint  interest 
witn  the  wife,  or  an  interest  only  in  right  of  the  wife.  InVthe  first 
and  second  cases  in  covenant  before  abridged,  the  husband  had  a 
joint  interest  with  the  wife.  In  the  4th  case  in  covenant,  two  first 
cases  in  tort,  and  the  case  to  which  this  note  is  annexed,  the  hus* 
band  had  an  interest  only  in  right  of  his  wife. 
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the  wife  is  made  a  party,  her  interest  ought  to  appear  on  the 
face  of  the  declaration,  for  the  court  will  not  intend  it  upon 
demurrer**,  or  even  after  venlict,  according  to  the  case  of 
Abbott  V.  Blofield,  Cro.  Jac.  644.  Sed  quae,  whether  this  case 
be  law  to  its  full  extent,  for  in  Bourn  and  wife  v.  Mattain^ 
Bull.  N.  P.  63.  and  MSS.  where  husband  and  wife  joined  in 
replevin,  and  defendant  avowed  for  rent  arrear,  after  verdict, 
it  was  objected,  that  the  husband  and  ^yife  could  not  have 
a  joint  property  in  personal  chattels  after  the  marriage,  and, 
consequently,  the  replevin  ought  to  have  been  brought  by  the 
husband  alone.  Lord  Hardwicke,  C.  J.  delivering  the  judg- 
ment of  the  court,  said,  that,  although  the  ground  of  the 
objection  w^s  generally  true,  yet,  notwithstanding,  as  a  man 
and  woman  ipight  haye  a  joint  property  before  marriage, 
or  the  wife  might  have  the  goods  in  question  as  executrix, 
and  the  taking  mi^ht  in  both  cases  be  before  marriage, 
the  court  were  of  opinion,  that  they  might  declare  jointly  in 
an  action  for  such  taking.  That  if  the  law  would  admit  of 
such  joint  action,  the  fact  was  admitted  by  the  pleading.  The 
defendant  had  not  disputed  with  the  plaintiff  to  whom  the 
property  belonged  at  tne  time  of  the  taking,  and  therefore  if 
there  could  be  a  case  in  which  husband  might  join  with  the 
wife  in  an  action  for  a  personal  chattel,  the  court  thought 
that,  after  verdict  (23),  this  ought  to  be  intended  to  be  the 
case,  Bro.  Bar.  and  Feme,  pi,  85.  abridges  a  book  case  in 
33  Edw.  3.  (but  which  is  not  to  be  found  in  the  year  book, 
and  was  probably  taken  from  some  manuscript)  wherein 
it  is  held,  that  husband  and  wife  may  join  for  such  things 
as  the  wife  has  as  executrix,  or  where  goods  are  taken  from 
her  whilst  sole. 


IV.  Of  Actions  against  Husband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife 
contracted  before  ttiarriage^,  if  the  wife  is  not  joined,  advan- 

p  Scrm  T.  DodH,  8  N.  R.  40S.  iafr.  n.     q  Mitchinion  t.  Hewion,  7  T.  11.348. 

(as.) 


(23)  Since  the  publication  of  the  former  edition  of  this  work,  it 
has  been  decided,  that  a  declaration  in  replevin  by  husband  and 
wife,  where  nothing  appears  on  the  face  of  the  record  whence  the 
court  can  infer  that  the  wife  had  an  interest  in  the  goods  taken*  is 
had,  on  special  demurrer.    Serres  and  wife  v.  Dodd,  2  N,  R.  405. 


'  — 
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tage  may  be  taken  of  the  omission  in  arrest  of  judgment ;  and 
this  rule  holds,  although  an  account  has  been  stated  with  the 
fausband.%  for  that  does  not  alter  the  nature  of  the  debt 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife*,  a 
plea  of  ne  ungues  accouple  en  loyal  inatrimonie  to  an  action 
brought  against  husband  and  wife,  for  the  recovery  of  a  debt 
due  from  wife  before  coverture,  is  bad. 

Husband  cannot  be  charged  at  law  for  money  lent  to  his 
wife,  even  for  the  purpose  of  buying  necessaries ;  because  it 
may  be  misapplied  (24). 

But  a  count  for  money  lent  to  the  wife  at  the  request  of  the 
husband  is  good ',  because  a  loan  to  the  wife  at  the  request 
of  the  husband  is  considered  in  law  as  a  loan  to  the  husband 
(25). 

So  where  the  plaintiff  declared,  that  the  defendant  was 
-indebted  for  meat",  &a  found  by  the  plaintiff  at  the  defen* 
dant's  request,  and  on  evidence  it  appeared  to  be  found  for 
the  defendant's  wife,  at  his  request,  m  his  absence ;  upon  a 
case  reserved,  it  was  holden,  that  a-  delivery  to  the  wife,  at 
the  husband's  request,  was  in  law  a  delivery  to  the  husband. 

If  a  declaration  against  husband  and  wife,  for  a  debt  of  the 
wife  contracted  before  marriage,  allege  a  p|x>mise  of  the  wife 
made  after  the  marriage  to  pay  the  debt,  it  is  bad  \ 

If  an  action  is  brought  against  husband  and  wife  on  a  bond 

r  Drue  v.  Thorne,  Alcyo,  73.  n  Ross  ▼.  Noel,  C.  B.  E.  31  G.  9.  Bull. 

•   Nonfood  T.  Stevenson,  Andr.  997.  N.  P.  136. 

t   SteTenpoo  v.  Hardy,  ?  Wils.  388.   9  z  Morris   and  wife    t.  Norfolk   and 

Bl.  It.  879.  S.  C.  another,  1  Taunt.  919. 


(S4)  If  the  money  be  laid  out  in  necessaries,  equity  will  consider 
the  lender  as  standing  in  the  place  of  the  person  providing  the  ne- 
cessaries, and  decree  relief.  Harris  v.  Lee,  1  P.  Wms»  48tt.  Precede 
in  Chan.  503.  S.  C.  and  Hutchinson  v.  Standly,  Lord  Bathurst, 
P.H.T.  177&MSS. 

(25)  **  It  is  trae  that  a  complete  or  perfect  contract  cannot  be 
made  by  a  feme  covert  by  her  own  authority ;  yet,  by  the  assent  of 
her  husband,  she  may  contract  as  his  substitute,  as  in  ease  either  of 
sale  or  loan.  This  assent  may  be  either  express  or  implied ;  it  may 
be  prior  or  subsequent  to  the  contract.  If  prior  am}  communicat^ 
to  the  defendant,  the  contract  made  is  an  actual  cotitract  and  not 
merely  virtual  with  the  husband ;  if  subsequent,  then  the  wife*s 
Contract  is  inclioate  and  imperfect^  until  affirmed  by  the  husband ; 
and  such  affirmation,  if  given,  transfers  the  contract  to  him/'  Per 
Blacl^stone,  J.  in  Stevenson  v,  Hardie,  2  Bl.  R«  87d. 
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given  by  the  wife  dam  9ola^  the  defendant  may  plead  the 
bankruptcy  of  the  husband  after  the  intermarriage^  &c.  as  a 
discharge  of  the  debt  This  plea  upon  the  statute  must  con- 
clude to  the  contrary.'  Husband  and  wife  cannot  maintain 
an  action  of  trover,  and  suppose  the  possession  in  them  both ; 
for  the  law  will  transfer  tne  whole  interest  to  the  husband : 
but  trover  may  be  maintained  against  husband  and  wife  *; 
for  the  gist  of  the  action  is  the  conversion,  which  is  a  tort, 
with  which  a  feme  covert  may  be  charged  as  well  as  with 
trespass. 

Trespass  against  J.  G.,  widow  *,  and  pending  the  suit  she 
took  husband;  after  judgment,  a  writ  was  directed  to  the 
sheriff  quod  caperet  J.  G.  ad  satisfaciendum^  upon  which  the 
sheriff  took  J.  G.  whose  husband,  together  with  her,  there- 
upon brought  an  action  for  false  imprisonment  against  the 
sheriff,  who  justified  under  the  ca.  sa.  On  demurrer,  the 
court  gave  judgment  for  the  defendant,  observing,  that  if  an 
action  be  brought  against  a  feme,  who  before  judgment  takes 
husband,  yet,  if  she  be  found  guilty,  the  ca.  sa.  shall  be 
awarded  against  her,  and  not  against  her  husband. 

In  like  manner,  after  interlocutory  judgment  in  assumpsit 
against  a  feme^  who  afterwards  marries,  the  plaintiff,  even 
after  notice  of  the  marriage,  may  proceed  to  final  jud|nnent, 
without  joining  the  husband,  and  sue  out  execution  thereon 
against  the  feme  only,  and  such  execution  cannot  be  set  aside 
for  irregularity. 

Judgment  was  obtained  against  a  feme  sole  ^,  who  after- 
wards married,  and  then  the  plaintiff  brought  a  sci.fa.  against 
husband  and  wife,  and  had  judgment  thereon;  then  the 
wife  died,  and  the  plaintiff  aft:erwards  brought  another  sci.  fa. 
against  the  husband  alone :  it  was  holden,  on  writ  of  error, 
that  the  second  set,  fa.  was  well  brought,  on  the  ground 
that  the  judgment  on  the  first  set.  fa.  had  made  the  husband 
liable.  * 

If  wife  be  joined  in  an  action  for  words  spoken  by  hus« 
band  only,  it  will  be  error'.  Hence  if  slander  be  spoken 
by  husband  and  wife,  there  must  be  separate  actions,  one 
against  the  husband  only,  for  the  slander  spoken  by  him,  and 
the  other  against  the  husband  and  wife,  for  slander  spoken  by 

y  Miles  V.  WiUiams,  i  P.  Wins.  949.    b  Cooper  Hnnchin,  4  Eut*t  R.  ML 
said  by  Lord  Hardwicke  in  a  Veiey>        Sec  3  M .  and  S.  557. 
J  81 .  to  be  truly  reported.  c  ObrianT.  Ramm,  Cartb.  30.   See  the 

I  Draper  t.  Fulkes,  VeW.  l65.  record,  3  Mod.  170. 

a  Doyleyr.  ^Vbite,  Cro.Jac.333.  d  Swithin  t.  Vincent,    s  Wilt.    S97^ 

Dycr>  19  a.  pi.  119.  in  the  maif  in. 
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the  wife,  and  the  court  will  not  order  the  actions  to  be  conso- 
lidated. 

So  for  words  spoken  o/husband  and  wife  there  must  be  two 
actions ;  one  by  the  husband  for  the  words  spoken  of  the 
husband,  and  another  by  husband  and  wife  forthe  words  spoken 
of  the  wife  •. 

The  policy  of  the  common  law  will  not  permit  husband  and 
wife  to  give  evidence /or  each  other  ^  because  their  interests 
are  the  same :  nor  against  each  other  on  accpunt  of  the  im- 
placable dissention  which  might  be  occasioned  thereby.  But 
by  Stat.  21  Jac.  1.  c.  19  s.  5,  6.  commissioners  of  bankrupt 
are  empowered  to  examine  the  wives  of  bankrupts  touching 
their  estates, 

€  Errini^oo  ▼.  Gardioer,  B.  R.  M.  99        Car.  553.  Auoo.W.  Jones,  440.  Smith 
G,  3.  M.  S.    See  Smith  t.  Warner,        t.  Cooker,  W.  Jonei,  409. 
Poldtb.  76.  Dalby  ▼.  Dorthall,  Cro.    f  Daris  t.  Dinwoody,    4  T.  R.  S78. 

BuU.  N.  P.  986. 
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CHAP.  IX. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

I.  Of  the  Nature  of  a  Bill  of  Exchange. 
II.  Of  the  Capacity  of  the  contracting  Parties  to  a 
Bill  of  Exchange. 

III.  Of  the  Requisites  in  a  Bill  of  Exchange^  and 

herein  of  the  Stamp^  Date,  and  Consideration. 

IV.  Presentmentfor  Acceptance — Acceptance — qua* 

lified  Acceptance — Liability  of  the  Acceptor 
— Non-acceptance^  and  Notice  thereof — Pro^ 
testf^Ltability  of  the  Drawer  on  Nonroccep* 
tance. 

V.  Of  the  Transfer  of  Bills  of  Exchange^Of  the 

Party  in  whom  the  Right  of  Transfer  is  vested. 

VI.  Of  Presentmentfor  Payment,  and  herein  of  the 

Days  of  Grace — Non-payment  and  Notice 

thereof-^Protesi. 

VII.  Cy  the  Acts  of  the  Holder  whereby  the  Parties 

to  the  Bill  may  be  discharged. 

VIII.  Of  the  Action  on  a  Bill  of  Exchange — Evidence 

— Recovery  of  Interest. 

IX. .  Of  the  Nature  of  a  Promissory  Note — Stat.  3 

and  4  Ann.  c.  9.  s.  1.  placing  Promissory 

Notes  on  the  footing  of  Inland  Bills  of  Ex' 

change — What  are  negotiable  Notes  within 

the  Statute — Of  Bankers^  Notes — Joint  and 
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X-  Of  the  Time  when  a  Note  ought  to  be  presented 

for  Payment. 

XI.  Of  the  Declaration— 'Pleadings — Evidence'-^ 
Conclusion. 
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L  Of  the  Nature  of  a  Bill  of  Exchange. 

A  BILL  of  exchange  is  a  written  order  from  A.  to  B.  direct- 
ing B.  (who  has,  or  is  supposed  to  have,  in  his  hands  sufficient 
enects  belonging  to  A.)  to  pay  a  sum  of  money  to  C.  or  order, 
or  to  C.  or  bearer,  either  at  sight,  or  a  certain  number  of  days 
after  sight,  or  after  date,  or  at  single,  double,  or  treble  usance, 
or  on  demand. 

The  peculiar  properties  of  a  bill  of  exchange  are  these : 
First-*It  is  assignable  to  a  third  person  not  named  in  the 
bill,  or  par^  to  the  contract,  so  as*  to  vest  in  the  assignee 
a  right  of  action  in  his  own  name  ;  contrary  to  the  general 
rule  of  law,  that  choses  in  action  are  not  so  assignable.  Se* 
condly — ^Although  a  bill  of  exchange  be  merely  a  simple 
contract,  and' not  a  specialty,  yet  it  will  be  presumed  that  it 
has  been  originally  given  for  a  good  and  valuable  considera- 
tion. 

Bills  of  exchange  are  either  foreign  or  inland ;  foreign  bills 
of  exchange  have  long  been  considered  as  the  most  convenient 
paper  security  among  paerchants*,  in  conformity  to  the  uni- 
versal usages  and  customs  established  among  traders,  by  una- 
nimous  concurrence,  for  facilitating  a  general  commerce 
throughout  the  world. 

The  person  making  the  bill  is  called  the  drawer^  the  per- 
son to  whom  it  is  directed  the  draweCyBXid  the  person  in  whose 
favour  it  is  made  the  payee.  When  the  drawee  has  under- 
taken to  pay  the  bill,  he  is  stiled  the  acceptor,  and  his  under- 
taking to  pay  the  bill  is  called  an  acceptance. 

Bills  of  exchange  payable  to  order  are  assignable  by  in- 
dorsement. The  person  making  an  indorsement  is  called  the 
indorser :  the  person,  in  whose  tavour  it  is  made,  the  indorsee, 
the  party  in  possession  of  the  bill,  and  entitled  to  receive  its 
contents,  the  holder. 

Bills  payable  to  bearer  are  transferrable  by  delivery  without 
indorsement^ 

Where  the  drawee  refuses  to  accept,  a  stranger,  after  pro- 
test for  non-acceptance,  may  accept  for  the  honour  of  the 
drawer,  and  thereoy  such  stranger  acquires  certain  rights,  and 
subjects  himself  to  the  same  obligations  as  if  the  bill  had  been 
directed  to  him.  So  a  stranger  may  become  a  party  to  a  bill, 
paying  it  after  protest  for  non-payment,  either  for  the  honour 
of  the  drawer  or  indorsers. 

•  Pottlcth.  Diet.  b  Grant  ?.  Vau|;h«D,  3  Bar.  1516. 
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Although  regularly  there  ought  to  be  three  persons  con- 
cerned in  a  bill  of  exchange,  viz.  drawer,  drawee,  and  payee, 
yet  there  may  be  only  two ;  that  is,  the  characters  of  orawer 
and  payee  may  be  united  in  the  same  person*,  as  if  A.  draw 
a  bill  in  this  manner,  **  Pay  to  me  or  my  order  £  Value 

received  by  myself," 

A  bill  of  exchange  is  a  simple  contract',  and  consequently 
is  within  the  statute  of  limitations ;  and  must  be  sued  for 
within  six  years  after  it  becomes  payable. 

Bills  of  exchange  for  value  received  •,  are  not  such  matters 
of  account  as  are  intended  by  the  exception  in  the  statute  of 
limitations  concerning  merchants'  accounts. 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract 
debt  in  a  course  of  administration,  which  an  executor  or  admi- 
nistrator cannot  discharge  before  debts  by  bond>  without  being 
guilty  of  a  devastavit. 

If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastle  ^  in  favour  of  J.  S.,  and  the  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,  on  letters  of 
administration  taken  out  at  Durham,  cannot  bring  an  action  on 
the  custom  of  merchants  against  the  drawer,  and  lay  the  same 
in  London,  because  a  bill  of  exchange  is  not  equal  to  a  bond 
or  specialty,  which  are  the  deceased's  goods  where  they  hap- 
pen to  be  at  his  death,  but  is  a  simple  contract  which  follows 
the  person  of  the  debtor,  and  makes  bona  notabilia  where  the 
debtor  resides,  and  therefore  administration  ought  to  be  taken 
out  in  London. 


II.  Of  the  Capacity  of  the  contracting  Parties  to  a  Bill 

of  Exchange. 

All  persons,  whether  merchants  or  not,  if  they  have  capa- 
city to  contract,  may  be  parties  to  a  bill  of  exchange.  This 
appears  from  the  case  of  Sarsfield  v.  Witherly,  Carth.  82.  in 
which  it  was  decided,  that  the  act  of  drawing  a  bill  of  ex- 
change constituted  the  drawer  a  merchant,  within  the  custom 
of  merciiants,  so  as  to  make  him  responsible  to  the  holder  upon 
non-piyment. 

Corporations,  by  the  inter\'ention  of  their  agents  may  be 

c  Per  V>}\t,  C.  J.  in  Bullerv.  Cripps,    e  Chevely  ▼.  Bond,  Cartb.  226. 

6  <Mo«{  :)(>  f  Yeomaus  v.  Brudbbaw,  Cartb.  373. 

d  Renew  V  Axton,  Cartb.  d. 
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parties  to  a  bill  of  exchange ;  but  by  stat  6  Ann.  c.  22.  s.  9. 
and  15  Geo.  2.  c.  13. 8.  5.  it  shall  not  be  lawful  for  any  body  ' 
politic  or  corporate,  other  than  the  governor  and  company  of 
the  Bank  of  £ngland,  or  for  any  other  persons,  united  in  cove- 
nants or  partnership,  exceeding  the  number  of  six  persons,  in 
England,  to  borrow  or  take  up  any  sums  of  money  on  their 
bills  or  notes,  payable  at  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof,  during  the  continuance 
of  the  privilege  of  exclusive  banking  granted  to  the  governor 
and  company  of  the  Bank  of  England. 

Infant. — ^An  infant  cannot  bind  huns^lf  by  a  bill  drawn  in 
the  course  of  trade*,  or  even  for  necessaries  \  But  infancy 
is  a  personal  privilege,  of  which  the  infant  alone  can  avail 
himself.  Hence  it  has  been  holden,  that  the  drawer  of  a  bill 
of  exchange  cannot  set  up  the  infancy  of  the  payee  and  in- 

dorser  as  a  defence  to  the  actional)-  And  if  a  bill  be  ac- 
cepted by  a  party  after  he  is  of  full  age,  he  will  be  liable,  al- 
though the  bill  was  drawn  on  him  while  an  infant  ^ 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  ex- 
change. 

This  proposition  falls  within  the  general  rule  of  law,  which 
permits  married  women  to  avoid  all  contracts  made  by  them 
during  their  coverture.  To  this  rule  there  are  some  ex- 
ceptions, which  are  stated  under  title  Baron  and  Feme, 
Sect.  II. 

The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme 
covert,  vests  in  her  husband,  and  he  must  indorse  it 

An  action  was  brought  by  the  indorsee  against  the  maker 
of  a  promissory  note^  The  first  count  of 'the  declaration 
was  upon  the  note,  to  which  were  added  the  monev  counts. 
\t  appeared  that  the  note  had  been  given  by  the  defendant  to 
a  married  woman,  with  knowledge  of  her  coverture,  to  the 

%  Williams  ▼.  W.  Harrison  &  R.  Har-  i  Gfey  v.  Cowper,  B.  R.  E.  22  Geo.  3. 

ritoDyCarth.  160.  MS. 

h  WilliaoMon  ▼.Watts,  I  Camp.  N.  P.  k  Sterens  v. Jackson,  4  Camp.  164. 

C.  559.  Sir  J.  Mansfield,  C.  J.  I    Barlow  v.  Bishop,  i  East's  R.  432. 


( i )  In  like  manner  the  acceptor  of  a  bill  of  exchange  cannot  set 
up  the  infancy  of  the  drawer  as  a  defence  to  an  action  brought  at 
the  suit  of  the  indorsee.  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187  : 
and  per  Lord  Hardwickein  Haly  v.  Lane,  a  Atk.  181-2.  S.  P.  So, 
though  a  note  given  by  a  wife  to  a  Husband  is  void  ;  yet  if  it  is  in- 
dorsed over  by  the  husband,  as  betvreen  him  and  the  indorsee,  it  \% 
certainly  good.     Ibid. 
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intent  that  she  should  indorse  it  to  the  plaintiff,  which  wai 
done  accordingly,  in  pa3anent  of  a  debt  which  she  owed  him 
(in  the  course  of  carrying  on  trade  in  her  own  name  with  the 
consent  of  her  husband).  The  plaintiff  had  dealt  with  her  as 
a  feme  sole.  It  was  holden,  tnat  the  property  in  the  note 
vested  in  the  husband  by  the  deliveiy  to  the  wife,  and  that 
her  indorsement  did  not  transfer  any  mterest  to  the  plaintiff; 
consequently  he  was  not  entitled  to  recover  on  the  special 
count;  nor  on  the  money  counts,  because  no  money  had  passed 
between  the  plaintiff  and  defendant. 

But  if  a  promissory  note  is  made  payable  to  a  married  wo- 
man, and  she  indorses  it  for  value  in  her  own  name  "^y  and  the 
maker  afterwards  promises  to  pay  it^  in  an  action  against  him 
by  the  indorsee,  it  will  be  presumed,  that  the  nominal  payee 
had  authority  from  her  husband  to  indorse  the  note  in  tha 
form,  and  the  indorsement  will  be  considered  as  vestii^  a 
legal  title  to  the  note  in  the  plaintiff. 

Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed,  by 
means  of  the  agent  or  attorney  of  the  paity  (2).  An  agent  or 
attorney  for  this  purpose  may  be  constituted  by  parol  (3).  In 
such  case  the  principal  is  said  to  draw,  accept,  or  indorse  by 
procuration.  Agents  should  be  cautious  how  they  accept  bills 
directed  to  them  personally,  and  not  to  their  principals,  al-* 
though  such  direction  describe  them  in  their  official  charac- 
ters ;  for  in  such  case,  if  they  accept  in  their  own  name,  they 
will  become  personally  responsible,  as  appears  from  the  follow- 
ing: case : 

The  plaintiff  was  indorsee  of  a  bill  of  exchange,  drawn 
from  Scotland  upon  the  defendant  in  these  words  ", "  At  thirty 
days  sight  pay  to  J.  S.  or  order  200/.  value  received  of  him,, 
and  place  the  same  to  account  of  the  York  Buildings'  Com- 
pany, as  per  advice  from  Charles  Mildmay.  To  Rlr.  Hum-' 
phrey  Bishop,  cashier  of  the  York  Buildings'  Company,  at 
their  house  m  Winchester-street,  London.  Accepted  per  H. 
Bishop."  The  bill  not  having  been  paid,  an  action  wad 
brought  against  defendant  upon  has  acceptance ;  at  the  trial  he 

m  Cotes  y.  Davis,  i  Camp.  N.  P.  C.       n  Thomas  ▼.  Bisbop,  Str.  955.    Cm. 
485.  Temp.  Hardw.  i.  S.  C. 


(^)  Many  persons,  under  disabilities  in  other  respects,  may  act 
as  private  attornies,  such  as  infants,  femes  covert,  persons  attainted^ 
outlawed,  excommunicated,  aliens,  &c.     1  InsU  52  a. 

(3)  The  holder  of  a  bill  may  authorise  another  person  to  indorse 
his  name  on  it,  by  parol,  per  Hojt,  C.  J.  at  N.  P4  12  Mod*  5&4. 
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proved,  that  the  letter  of  advice  was  addressed  to  the  com- 
pany ;  and  that,  the  bill  having  been  brought  to  their  house, 
defendant  was  ordered  to  accept  it,  which  he  did  in  the  same 
manner  as  he  had  accepted  other  bills.  P^y  J*  directed  the 
jury  to  find  for  the  plaintiff,  which  they  did  accordingly.  On 
motion  for  a  new  trial  the  court  held  the  direction  right ; 
•*  for  the  bill  on  the  face  of  it  imported  to  be  drawn  on  the 
defendant,  and  it  was  accepted  by  him  generally ,  and  not  as 
servant  to  the  company,  to  whose  account  he  had  no  right  to 
charge  it  until  actual  payment  by  himself.  And  this  being 
an  action  by  an  indorsee,  it  would  be  of  dangerous  conse-^ 
quenoe  to  trade,  to  admit  evidence  arising  from  extrinsic  cir*^ 
cumstances — ^as  the  letter  of  advice.  And  this  differed  widely 
from  the  case  of  a  bill  addressed  to  the  master,  and  under*' 
written  by  the  servant;  where  undoubtedly  the  servant  would 
not  be  liable,  but  his  acceptance  would  be  considered  as  the 
act  of  the  master.  A  bill  of  exchange  is  a  contract  by  the 
custom  of  merchants,  and  the  whole  of  that  contract  must 
appear  in  writing.  In  this  case  there  was  nothing  in  writing 
to  bind  the  company,  nor  could  any  action  be  maintained 
against  them  upon  the  bill :  for  the  addition  of  cashier  to  de- 
fendant's name  was  only  to  denote  the  person  with  certainty ; 
the  direction  to  whose  account  to  place  it,  was  for  the  use  of 
the  drawee  only."    Judgment  for  the  plaintiff  (4). 

Partners.'^By  the  custom  of  England®,  where  there  are 
joint-traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
for  himself  and  partner,  such  acceptance  binds  all  the  part- 
ners, if  it  concerns  the  trade ;  otherwise,  if  it  concerns  the  ac- 
ceptor only  in  a  separate  and  distinct  interest 

If  a  bill  of  exchange  is  drawn  upon  a  firm^  and  one  of  the 
partners  accept  it  in  his  own  name,  this  acceptance  binds  the 
partnership  P.  So  if  A.  B.  and  C.  are  in  partnership,  and  A. 
draws  a  promissory  note,  by  w^hich  he  promises  individually 
to  pay  the  money,  and  which  he  signs  with  his  own  name  only, 
but  prefixing  to  his  signature  **for  A*  JB.  and  C."  this  binds 
the  whole  partnership^. 

€>  Pinkney  V.  Hall,  Salk   196.  q  Ld.  Gal  way  Y.  Matthew,  l  Camp, 

p  Maaon  r,  Rumsey,  i  Camp.  N.  P.  C.        N.  P.  C.  403. 
.  384. 


(4)  One  who  covenants  for  himself  his  heirs,  &c*  under  his  own 
hand  and  sealf  for  the  act  of  another,  Bhall  be  personally  bound  by 
^is  covenant,  though  he  describe  himself  in  the  declaration  as  cove- 
nanting ^br  and  on  the  part  and  behalf  of  such  other  person«  Ap- 
pleton  V.  Binks,  5  East's  R.  1 49. 
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Where  there  are  several  partners  it  is  competent  to  either 
of  them,  by  his  indorsement,  in  the  name  <xf  the  firm,  to  pass 
their  interest  in  the  bill';  and  such  indorsement  made  by 
one  partner  for  the  satisfaction  of  his  separate  debt,  cannot 
be  questioned  in  an  action  by  the  indorsee  against  the  ac- 
ceptor, without  shewing  that  the  indorsement  was  at  the 
time  unknown  to  or  unauthorised  by  the  other  partner*. 
But  if  a  creditor  of  one  of  the  partners  collude  with  him  to 
take  security  for  his  individual  debt,  out  of  the  partnership 
funds,  knowing  at  the  time  that  it  is  without  the  consent  of 
the  other  partners,  it  is  fraudulent  and  void;  but  if  it  be  taken 
bona  fide  without  such  knowledge  at  the  time,  no  subse-* 
quently  acquired  knowledge  of  the  misconduct  of  the  part- 
ner,  in  giving  such  security,  can  disaffirm  the  act 

If  a  bill  is  sent  into  circulation  afler  the  dissolution  of  a 
partnership  %  all  the  partners  must  join  in  the  indorsement, 
and  one  by  putting  the  partnership  name  thereon  cannot 
bind  the  rest  (5);  for  the  moment  the  partnership  ceases,  the 
partners  become  distinct  persons;  from  that  time  they  are 
tenants  in  common  of  the  partnership  property  undisposed 
of.  In  like  manner,  after  a  secret  act  of  bankruptcy  com- 
mitted by  one  of  two  partners",  the  other  cannot  by  an  in- 
dorsement in  the  name  of  the  firm  transfer  the  prqperty  in 
a  bill,  which  belonged  to  the  firm  before  the  bankruptcy; 
for,  the  partnership  having  ceased  to  exist,  the  solvent  part^ 

r  Swaa  r.  Steele,  7  East,  810.    Arden  t  Abel  r.  Sutton,  S  Esp.  N.  P.  C.  108. 

V,  Sbarpe  and  another,  f  Esp.  N. }?»  Kenyon,  C.  J. 

C.  524.  Wells  T.  Masterman,  s  15^.  u  Ramsbottoni  v.  Lewis,  l  Camp.  N. 

N.  P.  C.  731.  P.  C.  879. 
:t  Ridley  ¥.  Taylor,  13  East,  175. 


(5)  Indorsee  v.  Defendant  as  one  of  the  drawers  of  a  bill  of  ex* 
change,  the  other  drawers  having  become  bankrupts*: 

The  bill  was  drawn  in  the  firm  of  **  James  King  and  Co.**  under 
which  firm  the  defendant  and  his  partners  had  traded.  It  appeared 
that  there  were  other  partnerships  carried  on  under  the  same  firm, 
in  which  the  other  drawers  were  concerned,  but  in  which  the  de- 
fendant had  no  share.  The  defendant  offered  to  shew  that  this  bill 
was  not  drawn  on  account  of  the  partnership  in  which  he  was  con- 
cerned, but  on  account  of  one  of  the  others,  and  that  he  knew  no- 
thing of  it.  Lord  Kenyon,  C.  J.  was  of  opinion  that  the  defendant 
was  nevertheless  liable;  he  had  traded  with  the  other  persons  under 
that  firm,  and  persons  taking  bills  under  it,  though  without  his 
knowledge,  had  a  right  to  look  to  him  for  payment. 

*  Baker  and  others  v.  Clmrlton,  London  Sittinpi  after  Trinity  Tetm* 
.  31  Geo.  3.  B.  R.  Peake*s  N.  P.  C  80. 
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ner  is  to  be  considered  as  tenant  in  common  with  the  as- 
signees of  the  bankrupt  partner,  and  the  property  in  the 
bill  can  only  be  transfeired  by  their  respective  indorse- 
nientA. 


I IL  Of  the  JRequUites  in  a  Bill  of  Exchange^  and  Herein 
of  the  Stamp  J  Date^  and  Consideration. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning 
this  instrument  (although  to  constitute  a  bill  of  exchange 
there  is  not  any  precise  form  required^)  a  foreign  and  inland 
bill  of  exchange  are  subjoined  in  the  proper  form: 


Foreign  BilU 

London,  1st  January,  180& 

Exchange  for  10,000  Livres  Tdumoises^ 


At  two  usances  (or  "  at  sight,"  or  "  after 
date^)  pay  this  my  first  bill  of  exchange,  (second  and  third 
of  the  same  tenor  and  date  not  paid)  to  Messrs. 
or  order  ("  or  bearer*')  ten  thousand  Livres  Tournoises,  value 
received  of  them,  and  place  the  same  to  account  as  per  ad- 
vice from 


To  Mr.  in  Paris*? 

payable  at  ^ 


JAMES  OATLAND* 


x  Tet  Cor.  Ld.  Raym.  1397.  y  Chitty,  37- 


ta 
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Inland  BiU. 

■m  0 

^100  London,  Ist  Januaiy,  18ld. 


At  sight  (or  *'  on  demand /*  '*  at  days 

after  sight"  •'  at  after  date")  pay  to  Mr. 

or  order  ("  or  bearer^')  one  hundred  pounds  for  value  re- 
ceived* 

SAMUEL  SKINNER. 


To  Mr,  merchant  in  ? 


Bristol,  payable  at 

With  respect  to  these  bills  of  exchange,  the  following 
rules  must  be  observed: 

A  bill  of  exchange  must  not  purport  to  be  payable  out  of 
a  particular  fund,  which  may  or  may  not  be  productive*,  or 
upon  an  event  which  may  not  happen;  for  it  would  perplex 
the  commercial  transactions  of  mankind,  if  paper  securities 
were  issued  into  the  world  incumbered  with  conditions 
and  contingencies,  and  if  the  persons  to  whom  they  were 
offered  in  negociation  were  obliged  to  inquire  at  what 
time  these  uncertain  events  would  probably  be  reduced  to 
a  certainty. 

The  following  cases  will  illustrate  this  position: 

An  action  was  brought  by  payee  against  drawer  of  a  writ- 
ten instrviment  in  these  words  \ 

"  Seven  weeks  after  date  pay  A.  B.  £  out  of 

W.  Steward's  money  as  soon  as  you  receive  t7." 

It  was  objected  "  that  it  was  payable  out  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  mi^tit  or 
might  not  happen."  The  court  gave  judgment  for  rtie  de- 
fendant; and  De  Grey,  C  J.  said,  that  the  instrument  or 
writing  which  constituted  a  good  bill  of  exchange,  accord- 
ing to  the  law,  usage,  and  custom  of  merchants,  was  not 
confined  to  any  certain  form  of  words,  yet  it  must  have 
some  essential  qualities,  without  which  it  was  not  a  bill 
of  exchange;  it  must  carry  with  it  a  personal  and  certain 
credit  given  to  the  drawer,  not  cohfined  to  credit  upon 
;my  thing  or  fund;  that  the  payee  or  indorsee,  took  it  upon 

r  Jeoncy  r.  Herle,  Ld.  Raym.  i36s.     a  Dawket  find  another  r.  IkI.  De  Lo- 
ftkterru«  w.  Hill,  5  Esp.^i.F.  C.  847.        raine,  3  Wile.  907.  8  Bl.  K.  709' 

S.  C. 
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no  particular  event  or  contingency,  except  the  failure  of 
the  general  credit  of  the  peoraon  drawing  or  negociating  the 
8ame(()X 

So  where  a  bill  waa  drawn  by  an  officer  upon  his  agent, 
requesting  him  to  pay  out  of  his  growing  subsistencey  it  was^ 
holden  not  to  be  gooa,  because  the  fund  was  uncertain. 

So  a  request  to  J.  S.  to  pay  £  out  of  the  monies  in 

Ji1S.'s  hands  ^,  bdonring  to  the  proprietors  of  the  Devon- 
shire mines,  was  holden  not  to  be  a  bill  of  exchange,  be- 
cause it  was  uncertain,  whether  the  fund  would  be  sufficient 
to  pay  it  (7). 

So  an  order  to  pay  money  out  of  the  fifth  payment  when 
it  should  become  due,  and  it  should  be  allowed  by  the 
drawer**. 

The  same  principle  was  recognized  in  the  following  case, 
although  the  instrument  was  holden  to  be  a  good  bill  of  ex- 
change. 

J.  S.  on  ^oth  May,  1724,  drew  a  bill  on  *  J.  N.and  directed 
him,  one  month  after  date,  to  pay  A.  B.  or  order  £  as 

his  quarter's  half-pay  from  24th  June,  1724,  to  25th  Se{>- 
tember  following:  The  court  were  of  opinion,  that  this 
was  a  good  bill  of  exchange;  for  it  was  not  payable  upon  a 
contingency  nor  out  of  a  particular  fund,  and  was  made  pay- 
able at  all  events;  and  was  drawn  upon  the  general  credit  of 
the  drawer,  not  out  of  the  half-pay ;  for  it  was  payable  as 
soon  as  the  quarter  began  for  the  half  pay  mentioned  in  the 
bill,  which  was  not  to  be  due  till  three  months  after.  The 
mention  of  the  half-pay  was  only  by  way  of  direction  to  the 
drawee,  how  he  should  reimburse  himself. 

b  Josselyn  r.  Lacier,  arf  ned  P.  i  Geo.  d  Haydock  x,  Lyuch,  on  demurrer  to 

1.  B.  R.  10  Mod.  994.  adjudged  hi  declaratiuq,  Ld.  Raym.  1563. 

the  same  term,  10  Mod.  316.  Fort,  e  Mackleod  v.  Snee,  £.  13  Geo.  1.  B. 

981. S.  C.  R.  oo  error  from  C.  B.  Lord  Raym. 

c  JeiineyT.  Herle,  B.  R.  on  error  from  149 1.  Str.  762.  and  11   Mod.  400. 

C.  B.  Str.  591.  and  more  fully  re-  I^each*s  ed. 

ported  in  8  Mod.  90S.     Lord  Raym. 

1 361.  and  1 1  Mod.  384.  Leacb*8  ediL 


(6)  So  where  the  iustrament  declared  on  was,  *'Pay  A.  6.  one 
month  afterdate  JC  on  account  of  the  freight  of  the  Veale  Galley,^* 
It  was  objected,  that  it  was  an  order  upon  a  particular  fund,  and  on 
this  ground,  Lee^  C.  J.  ruled  it  nbt  to  be  a  bill  of  exchange.  Ban* 
bary  v.  Lissett,  London  Sittings,  Str.  1^212. 

(7)  The  reason  it  was  held  not  to  be  a  bill  of  exchange,  in  Jen« 
ney  v.  Herle,  was  because  it  was  no  more  than  a  private  order  to  9 
man*8  seryant.     Per  Cur«  in  Macleod  v.  Snee,  Str.  762. 
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Of  the  Stamp. — ^A  bill  of  exchange  cannot  be  given  in  evi- 
dence^  nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  the  proper  denomination,  or  the  pe- 
culiar stamp  appropriated  to  this  species  of  instrument  by  the 
legislature. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (1816)  regulated  by  stat  56  Geo.  3.  c.  184.  as 
follows. 

Inland  bill  of  exchange,  draft,  or  order,  to  the 
bearer  or  to  order,  either  on  demand  or  other- 
wise, not  exceeding  two  months  after  date 
or  sixty  days  after  sight,  of  any  sum  of  money,  XHtfy . 

£    s.  d. 

Amounting  to  40^.  and  not  exceeding  5/.  bs.  0    10 

Exceeding  5/.  6j.  -----    -     20/.  016 

Exceeding  20/.  30/.  0     2    0 

Exceeding  30/.  ------     50/.  026 

Exceeding  60/.  100/.  0    3    6 

Exceeding  100/. 200/.  0     4    6 

Exceeding  200/. 300/.  0     5     0 

Exceeding  300/. 500/.  0    6    0 

Exceeding  500/. 1000/.  0    8    6 

Exceeding  1000/. 2000/.  0  12    6 

Exceeding  2000/.  ------    3000/.  0  16    O 

Exceeding  3000/.        -         -          -         -        -  169 

Inland  bill  of  exchange,  draft,  or  order,  for  the 
payment  to  the  bearer  or  to  order,  at  any  time 
exceeding  two  months  after  date,  or  sixty 
days  after  sight,  of  any  sum  of  money,* 

Amounting  to  40^.  and  not  exceeding  5/.  6^. 

Exceeding  6/.  6iy.  -    -    -    -    -    -  20/. 

Exceeding  20/*  -.-,--  30/. 

Exceeding  30/.  -    ^    -    -    -    -  60/. 

Exceeding  60/.  ------  lOO/. 

Exceeding  100/.  ------  200/. 

Exceeding  200/.  - 300/. 

Exceeding  300/.  ---.--  5OO/. 

Exceeding  500/. 1000/. 

Exceeding  1000/.  ------  2000/. 

Exceeding  2000/.  ------  3000/. 

Exceeding  3000/.  -  .  •  . 

« 

f  iBos.  fcPal.N.R.  30. 


0     16 

0     2     0 

0     2     6 

0    3     6 

0     4     6 

0     6     0 

0    6    0 

0     8     6 

0  12     6 

0  16     0 

16    0 

1  10    0 
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Inland  bill,  draft,  or  order,  for  the  payment  of  1  „*Jn?bin Sf 
any  sum  of  money,  though  not  made  payable  I  exchange  for 
to  the  bearer  or  to  order,  if  the  same  shall  be  ?  **»«  **« »«™ 
delivered  to  the  payee,  or  some  person  on  his  I  bearer  or^or- 
or  her  behalf,  J  der. 

Inland  bill,  draft.  Or  order,  for  the  payment  of-|  ^y^^  ^^^  ^^^ 
any  sum  of  money,  weekly,  monthly,  or  at  any  I  «•  on  a  bill 
other  stated  periods,  if  made  payable  to  the!  imy»bietoi 
bearer,  or  to   order,   or  if  delivered  to  the  I  ^^^  ^^ 
payee  or  some  person  on  his  or  her  behalf,  |  mand,  fora 
where  the  total  amount  of  the  money  thereby  I  ium  equal  to 
made  payable  shall  be  specified  therein,  or]  ^^„J,**/** 
can  be  ascertained  therefrom      -  -  «noan  . 

rTbe«ameduty 
-      _       -  ,  ,  -     ,  aa  on  a  bill  on 

And  where   the  total  amount  of  the  money!  demand  for 
thereby  made  payable  shall  be  indefinite         i  tbeiumthere- 

'^  .   *'  I    in  expressed 

(,  only. 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  inland  bills,  drafts,  or  orders, 
for  the  payment  of  money,  within  the  intent 
and  meaning  of  this  schedule,  viz. 

All  drafts  or  orders  for  the  payment  of  any 
sum  of  money,  by  a  bill  or  promissory  note, 
or  for  the  delivery  of  any  such  bill  or  note  in 
payment  or  satisfaction  of  any  sum  of  money ; 
where  such  drafts  or  orders  shall  require  the 
payment  of  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf.  } 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons  for  money  received, 
which  shall  entitle  or  be  intended  to  entitle 
the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like 
sum  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti* 
cular  fund  which  may  or  may  not  be  availa- 
ble, or  upon  any  condition  or  contingency 
which  may  or  may  not  be  performed  or  hap- 
pen, if  the  same  shall  be  made  payable  to 
the  bearer,  or  to  order,  or  if  the  same  shall 
be  delivered  to  the  payee,  or  some  person  on 
his  or  her  behal£ 
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rriie  MBK  dmif 

Foreign  bill  of  exchange  (or  bill  of  exchange  I  «» ««» *»  in- 
drawn in  but  payable  out  of  Great  Britain)  if^  lue^,a,;lell! 
drawn  singly  and  not  in  a  set     -  -  moimt  aud 

tenor. 

Foreign  bills  of  exchange,  drawn  in  sets,  ac- 
cording to  the  custoni  of  merchants,  for  every 
bill  of  each  set,   where  the  sum  made  pay-        £    s.  d. 
able  thereby  shall  not  exceed  100/.  •        0    16 

Exceeding  100/.  and  not  exceeding   200/.  -        0    3    0 

200/. 500/,  .         0     4     0. 

500/. 1000/.  -         0     5     0 

1000/.       -     -     -     ^    .     2000/.  -         0     7     6 

2000/. 3000/.  .        0  10    a 

JEgcceeding  3000/.  -  -  -  -0150 

j^emptions  from  the  preening  and  all  other  Stamp  Duties, 

'  All  bills  of  ^:(change,  or  bank  post  bills,  issued  by  the 
governor  and  company  of  the  Bank  of  England. 

All  bills,  orders,  remittance  bills,  and  remittance  certifi- 
cates, drawn  by  commissioned  officers,  masters,  and  surgeons 
in  the  navy,  or  by  any  conmaissioner  of  th^  navy,  under  the 
35th  year  of  his  Majesty's  reign,  for  the  more  expeditious- 
payment  of  the  wages  and  pay  of  certain  officers  belonging 
to  the  navy. 

All  bills  drawn  pursuant  to  any  former  act  of  parliament 
by  the  commissioner^  of  the  navy,  or  by  the  commissioners 
for  victualling  the  nayy,  or  by  the  commissioners  for  manag- 
ing the  transport  service,  and  for  taking  care  of  sick  and 
wounded  seamen,  upon,  and  payable  by  the  treasurer  of  the 
navy. 

All  drafts  or  orders  fqr  the  payment  of  any  sum  of  money 
to  the  bearer  on  danand,  and  drawn  upon  any  lumker  or 
bankers,  or  any  person  or  persons  acting  as  a  banker,  who 
shall  reside  or  transact  tb^  business  of  a  banker,  within  ten 
miles  of  the  place  where  such  drafts  or  orders  shall  be  issued, 
provided  such  place  shall  be  sp^ified  in  such  drafts  or  or- 
ders; and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  tlie  same  shall  be  issued;  and  provided  the 
$ame  do  not  direct  the  payment  to  be  made  by  bills  or  pro- 
ipissoTy  notes. 

The  legislature  having  in  contemplation,  the  mistakes 
which  might  arise  in  the  use  of  stamps  of  an  improper  deno* 
mination,  has  by  stat  37  Geo.  3.  c.  136.  made  provision  for 
ihose  mistakes;  for,  by  the  5th  section  of  that  statute  it  k 
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enacted,  that  bills  and  notes  made  after  the  passing  this  act» 
and  liable  to  a  stamp  duty  by  stat  31  Geo.  3.  c.  25.  if  stamped 
witii  a  stamp  of  a  different  denomination  than  is  required 
by  the  last  mentioned  act,  may,  if  the  same  be  of  ^9110/  or 
superior  value  to  the  stamp  required,  be  stamped '  by  the 
commissioners  on  payment  of  the  duty  and  penalty;  that  is, 
by  sect  6.  of  the  37th  Geo.  3.  c.  13().  the  penalty  of  forty 
shillings,  if  the  bill  or  note  is  produced  to  the  commissioners^ 
before  it  is  payable,  and  ten  pounds^  if  so  produced  after  it 
is  payable. 

Since  this  statute  of  37  Geo.  3.  it  has  been  determined* 
that  a  promissory  note  drawn  before  the  37  th  Geo.  3.  c.  13(5, 
upon  a  receipt  stamp  of  equal  value  with  that  required  for  a 
promissory  note,  is  not  available  in  law  (8). 

By  Stat  43  Geo.  3.  c.  127.  s.  6.  it  is  enacted  that  every  in- 
strument^, matter,  or  thing,  although  stamped  or  impressed 
with  any  stamp  of  greater  value  than  the  stamp  required  by 
law,  shall  he  valid  and  effectual,  provided  such  stamp  shall 
be  of  the  denomination  required  by  law  for  such  instru- 
ment, &c. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a 
copper-plate  impression  of  a  bill  of  exchange,  leaving  blanks 
for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  and  transmitted  it  to  B.  in  England  for  his  use,  who 
filled  up  the  blanks  and  negociated  it:  held  that  this  was  to 
be  considered  ^  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  consequently  that  an 
English  stamp  was  not  necessaiy^ 

Indorsee  of  a  bill  of  exchange,  against  the  acceptor^  It 
appeared  at  the  trial,  that  the  bill,  which  was  drawn  on  a 
proper  stamp,  was  originally  dated  on  the  2nd  September 
1793,  payable  twenty-^ne  days  after  date;  and,  while  it  con- 

g  Cbsmberlaia  ▼.  Porter,   i  Bos.  it    i  Snaith  t.  Mingay,  i  M.  ^  S.  97. 

Pul.  N.  R.  30.  k  Bowman  t.  Mcbol,  5  T.  R.  537. 

h  See  Fan- ▼.  Price,  lEaifiR  55.  and 

Taylor  ▼.  Hague,  3  East's  R.  414. 


(8)  The  act  of  37  Geo.  3.  c.  136.  is  a  clear  legislative  declara* 
tion,  that  it  is  not  sufficient,  that  a  certain  sum  of  money  be  paid 
on  the  instruments  which  are  the  subjects  of  taxation,'  but  the 
stamp  used  must  be  of  the  proper  denomination.  Per  Sir  J. 
Mansfield,.  C.  J.  deliverinp;  the  opinion  of  the  court  in  Chamberlain 
V.  Porter,  1  Bos.  &  Pul.  N.  R.  33. 

It  may  be  observed  that  by  stat,  3 1  Geo.  3.  c.  25.  bills  and  notes 
were  forbidden  to  be  stamped  after  they  were  made. 
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tinued  in  the  hands  of  the  drawer,  it  was  altered  with  the 
consent  of  the  acceptor,  to  be  made  payable  fifty-one  days 
after  date,  and  afterwards  with  the  kke  consent  was  again 
restored  to  twenty^ane  days  after  date,  and  the  date  brought 
forward  from  the  2nd  to  the  14th  September.  Thia  last 
alteration  was  made  on  the  30th  September,  the  bill  being 
then  over  due  according  to  the  original  tenor  of  it;  after 
these  alterations,  it  was  negociated,  and  came  into  the  hands 
of  plaintifT.  Lord  Kenyan,  C.  J.  nonsuited  the  plaintiff,  and, 
on  a  motion*  to  set  aside  the  nonsuit,  the  court  were  clearly  of 
opinion,  that  the  nonsuit  was  proper;  for  that  at  the  time 
when  the  last  alteration  was  made,  the  operation  of  the  bill,  as 
it  originally  stood,  was  quite  spent;  that  it  was  a  new  and  dis* 
tinct  transaction  between  the  parties;  and  that  therefore  there 
ought  to  have  been  a  new  stamp. 

The  plaintiff  declared  as  indorsee  of  a  bill  of  exchange 
against  the  acceptor',  and  it  appeared  that  the  bill  in  ques- 
tion which  was  drawn  by  Giles  and  Co.  on  the  3rd  of  June, 
1807,  payable  to  their  own  order,  and  accepted  by  the  de- 
fendant at  3  months'  date,  was  exchanged  bv  him  with  Giles 
and  Co.  for  their  acceptance  of  a  bill  drawn  oy  the  defendant 
fbr  the  same  sum  at  85  days  payable  to  his  order,  the  object 
being  that  Giles  and  Co.  should  put  the  defendant  in  cash 
before  his  acceptance  became  due.  On  the  23rd  of  June, 
before  Giles  and  Co.  or  the  defendant  had  passed  the  respec- 
tive securities  to  any  other  person,  it  was  agreed  to  procras- 
tinate the  payment  of  the  bills  by  post-dating  them  the  23id 
of  June,  instead  of  the  3rd.  The  court  were  of  opinion^  that 
the  alteration  rendered  a  new  stamp  necessary;  observing, 
that  the  delivery  of  the  bill  by  the  drawer  to  the  acceptor, 
and  the  re-delivery  of  it  for  a  valuable  consideration,  such  as 
the  exchange  of  acceptances,  has  been  held  to  be  since 
Cowley  V.  Dunfop,  7  T.  R.  665.  a  negociation  of  the  bill ; 
that  the  several  arawers  were  mutual  purchasers  of  each 
other's  acceptances;  and  as  the  alteration  was  made,  while 
the  bill  was  in  this  course  of  negociation,  and  after  it  had 
continued  so  20  days  (during  which  time  it  was  in  the  power 
of  the  drawer  and  payee  to  nave  passed  it  to  any  third  per- 
son) it  was  in  effect  drawing  a  new  bill.  So  where  a  pro- 
missory note,  payable  by  the  defendant  to  the  plaintiff  or 
order",  was  originally  expressed  to  he  for  value  receioed,  but 
the  day  after  it  had  oeen  signed  and  delivered  by  defendant 
to  plaintiff  it  was  by  consent  of  the  parties  altered  by  the 
addition  of  the  words /or  the  good  will  of  the  lease  and  trade 

1  Cardwell  t.  Martio,  9  Ent,  190.  See       m  KaiU  ▼.  WillUmi,  10  East,  431. 
also  Bathe  v.  Taylor,  15  East,  418. 
8.  P. 
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•/  Mr»  F.  K.  deceased ;  it  was  bolden»  that  as  the  alteration 
was  material,  as  well  because  it  was  evidence  o{  a  fact,  whicU 
if  necessary  to  be  inquired  into  must  otherwise  have  been 
proved  by  different  evidence,  as  also  because  it  pointed  out 
the  particular  consideration  for  the  note,  and  put  the  holder 
upon  inquiring,  vrhether  tliat  consideration  had  passed; 
and  as  such  alteration  was  made  after  the  note  had  issued,  a 
new  stamp  was  necessary. 

But  an  objection  on  the  ground  of  the  insufficiency  of  the 
stamp  cannot  be  taken  after  payment  of  money  into  court *". 

Omission  of  Date. — Regularly  every  bill  of  exchange 
ought  to  be  dated;  but  in  the  following  cases  where  the 
day  of  the  date  was  omitted  in  the  declaration,  the  court  said 
they  would  intend  the  bill  to  bear  date  on  the  day  when  it 
was  made  (9). 

Case  on  a  foreign  bill  of  exchange  payable  at  double 
usance  from  the  date*,  and  it  was  alleged  that  the  party  be- 
yond the  sea  drew  the  bill  on  a  certain  day,  and  that  the  sama 
was  presented  to  and  accepted  by  the  defendant.  Exception, 
that  the  date  of  the  bill  was  not  set  forth.  The  court  said, 
that  they  would  intend  *the  bill  dated  at  the  time  of  drawing 
it.    Judgment  for  plaintiff. 

So,  where  in  the  first  count  of  the  declaration  it  was 
stated P,  that  the  defendant  heretofore,  to  wit,  on  the  15th 
day  of  September,  1800,  drew  a  bill  of  exchange  bearing 
date  the  day  and  year  aforesaid,  payable  t\vo  months  after 
date.  The  Snd  count  stated,  that  the  defendant  afterwards 
to  wit,  on  the  same  day  and  year  aforesaid,  drew  a  certain 
bill  of  exchange  payable  two  months  after  date.  On  writ 
of  error,  after  judgment  by  default,  it  was  objected,  that  the 
2nd  count  could  not  be  sustained ;  because  the  date  of  the 
bill  was  not  stated;  that,  although  in  De  la  Courtier  v. 
Bellamy  the  court  held,  that  it  mi^ht  be  intended,  that  the 
date  of  the  bill  was  the  day  of  the  drawing,  yet  there  the  day 
of  drawing  was  expressly  stated ;  whereas  in  this  case,  it  was 
to  be  collected  only  from  words  of  reference  to  the  first  count, 
in  which  the  day  of  drawing  was  laid  under  a  "  to  wit," 

D  Isncl  ▼.  Bettjamin,  3  Camp.  N.  P.  p  Hague  v.  French,  Exchequer  Cbain- 

C.  40.  her,  lu  error.    T.  42  Geo.  S.  3  Boa. 

•  De  la  Courtier  ▼.  Bellamy,  B.  R.  &  Pal.  173. 
U.  ^  &  37  Car.  9. 8  Show.  423. 


(9^)  A  date  is  not  of  the  substance  of%  deed,  for  if  it  want  a  date, 
oT  have  a  false  or  impossible  date,  as  the  30th  of  Fehraary,  yet  the 
deed  is  good*    Goddard*8  case,  2  Co.  5*  a.  ^ 
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But  the  court  were  of  opinion,  that  this  case  was  not  distin*- 
guishable  from  De  la  (Jourtier  v.  Bellamy,  and  that  they 
might  well  intend  the  date  to  have  been  the  day  of  drawing 
stated  in  the  first  count 

The  defendant,  on  the  4th  May,  1810,  drew  a  bill  of  ex- 
change, which  he  dated  on  the  11th  May,.  1810,  payable 
sixty-five  days  after  date,  and  delivered  it  to  the  payee,  who 
after  indorsing  it  for  a  valuable  consideration  to  the  plaintiff 
on  the  bth  of  May,  died  on  the  same  day.  It  was  holden,  that 
the  plaintiff  was  entitled  through  this  indorsement  to  recover 
against  the  drawer  \ 

Alteration  of  Date. — ^A  bill  of  exchange  was  drawn  on  de- 
fendant on  the  26th  March,  1788,  payable  three  months  after 
date  to  J.  S.  and  accepted  by  defendant'.  After  acceptance, 
and  while  the  bill  remained  in  the  hands  of  J.  S.  the  payee,  thfe 
date  of  the  bill  was  altered  by  some  person  unknown,  from  the 
26th  March,  1788,  to  the  20th  March,  1788,  without  the  au- 
thority or  privity  of  defendant;  J.  S.  the  payee  afterwards  in- 
dorsed the  bill  so  altered  to  the  plaintiffs  for  a  valuable  consi- 
deration. It  did  not  appear,  that  plaintiffs  knew  of  the  altera- 
tion at  the  time  when  the  bill  was  indorsed  to  them.  Pay- 
ment bavins:  been  refused,  plaintiffs  sued  the  defendant  as 
acceptor.  The  declaration  contained  two  special  counts, 
'(one  on  a  bill  dated  the  20th  March,  1788,  the  other  on  a  bill 
dated  the  26th  March,  1788,)  and  the  money  counts.  Special 
verdict  The  case  was  argued  twice  in  B.  R.  after  which 
the  court  gave  judgment  for  defendant  (BuUer,  J.  dissen- 
tient), on  the  ground  that  the  alteration  of  the  instrument 
had  avoided  it  Lord  Kenyon,  C.  J.  said,  "I  lay  out  of  my 
consideration  all  the  cases  where  the  alteration  was  made 
by  accident:  for  here  it  is  stated  that  this  alteration  was  made 
while  the  bill  was  in  the  possession  of  the  payee,  who  was 
then  entitled  to  the  amount  of  it,  and  from  whom  plaintiffs 
derive  title:  and  it  was  for  the  advantage  of  the  payee 
(whether  more  or  less  is  immaterial  here)  to  accelerate  the 
day  of  payment,  which  in  this  commercial  country  is  of  the 
utmost  consequence.  The  cases  cited,  which  were  all  of 
deeds,  were  decisions  which  applied  to,  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time;  for  at  that 
time  almost  all  written  engagements  were  by  deed  only. 
Therefore  those  decisions  which  were  indeed  confined  to 
deeds,  applied  to  the  then  state  of  affairs;  but  they  establish 

q  Pasmort  ▼.  North,  13  East,  517.  Divett,  15  Ea8t,33>wbere  Le  Blanc, 

r  Maiter  and  otheri  v.  Miller,  B.  R.  J.  says,  **tbat  the  decision  in  Maa- 

T.  31  Geo.  3.  4  T.  R.  330.  affirmed  ler  ▼.  Miller,  was  not  cooftned to  no- 

_  on  error  in  Exchequer  Chamber,  3  g^otiablc  inatromentS)^ 

H.  Bl.  141.  recognized  in  PoweU  ▼. 
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^is  principle,  that  all  written  instruments  which  were 
altered  or  erased,  should  be  thereby  avoided.  Then  let  us 
see  whether  the  policy  of  the  law,  and  some  later  cases,  do 
not  extend  this  doctrine  farther  than  to  the  case  of  deeds. 
It  is  of  the  gfeatest  importance  that  these  instruments, 
which  are  circulated  throughout  Europe,  should  be  kept 
with  the  utmost  purity,  and  that  the  sanctions  to  preserve 
th^n  from  fraud  should  not  be  lessened.  It  was  doubted^ 
BO  lately  as  in  the  reign  of  George  the  first,  in  Ward's  case, 
S  Str.  747.  and  2  Ld.  Raym.  1461.,  whether  forgery  could 
be  committed  in  any  instrument  less  than  a  deed,  or  other 
instrufnent  of  like  authentic  nature;  and  it  might  equally 
have  been  decided  there,  that  as  none  of  the  preceding  de- 
terminations extended  to  that  case,  the  policy  of  the.  law 
should  not  be  extended  to  it  But  it  was  there  held,  that  the 
principle  extended  to  other  instruments  as  well  as  to  deeds, 
and  that  the  law  went  as  far  as  the  policy.  It  is  on  the 
same  reasoning  that  I  have  formed  my  opmion  in  the  pre- 
sent case.  It  has  been  contended  that  no  iraud  was  intended 
in  this  case;  at  least,  that  none  is  found:  but  I  think  that  if 
it  had  been  done  by  accident,  that  should  have  been  found, 
to  excuse  the  party,  as  in  one  of  the  cases  where  the  seal'  of 
the  deed  was  torn  oif  by  an  infant  On  the  whole  I  am 
of  opinion,  that  this  falsification  of  the  instrument  has 
avoided  it — Ashlvurst^  J.  concurred  in  opinion  with  Kenyon, 
C.  J. — Buller^  J.  gave  an  elaborate  opinion  in  favour  of  the 
plaintiff. — Gro.ve,  J.  said,  "From  Pigot's  case,  11  Rep.  27. 
which  is  the  leading  case,  I  collect,  l8t  that  when  a  deed 
is  erased,  whereby  it  becomes  void,  the  obligor  may  plead 
non  est  factum^  and  give  the  matter  in  evidence,  because  at 
the  time  of  the  plea  pleaded  it  was  not  his  deed;  and  2ndly, 
that  when  a  deed  is  altered  in  a.  material  point  by  himself, 
or  even  bv  a  stranger,  without  the  privity  of  obligee,  the 
deed  thereby  becomes  void.  Now  the  effect  of  that  deter- 
mination is,  that  a  material  alteration  in  a  deed  causes  it  no 
longer  to  be  the  same  deed.  In  reading  that,  and  the  other 
cases  cited,  I  observe  that  it  is  no  where  said,  that  the  deed 
is  void  merely  because  it  is  the  case  of  a  deed,  but  because 
it  is  not  the  same  deed.  A  deed  is  nothing  more  than  an 
instrument  or  agreement  under  seal:  and  the  principle  of 
those  cases  is,  that  any  alteration  in  a  material  part  of  any 
instrument  or  agreement  avoids  it,  because  it  thereby  ceases 
to  be  the  same  instrument.  And  this  principle  is  founded 
on  good  sense,  because  it  tends  to  prevent  the  party,  in 
whose  favour  it  is  made,  from  attemptmg  to  make  any  alter- 
ation in  it  This  principle  too,  appears  to  me  as  applicable 
to  one  kind  of  instruments  as  to  another.    But  it  has  been 
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contended^  that  there  is  a  difference  between  aii  alteration 
of  bills  of  exchange  and  deeds:  but  I  think  that  the  reason 
of  the  rule  affects  the  former  more  strcmgly,  and^  the  altera*- 
tion  of  them  should  be  more  penal  than  in  the  latter  case. 
Supposing  a  bill  of  exchange  were  drawn  for  £100,  and 
after  acceptance  the  same  was  altered  to  <£  1000;  it  is  not 
pretended  that  the  acceptor  shall  be  liable  to  pay  the 
^1000;  and  I  say,  that  he  cannot  be  compelled  to  pay  the 
«£100,  according  to  his  acceptance  •  of  the  bill,  because  it 
is  not  the  same  bill.  So  if  the  name  of  the  payee  had  been 
altered,  it  would  not  have  continued  the  same  bill  (10). 
And  the  alteration  in  every  respect  prevents  the  instrument 
continuing  the  same  as  well  when  applied  to  a  bill  as  to  a 
deed.  I  do  not  think  that  the  plaintiffs  can  recover  on  the 
general  counts,  because  it  is  not  stated  as  a  fact  in  the 
verdict,  that  the  defendant  received  the  money,  the  value  rf 
the  bill."    Judgment  for  defendant 


(10)  So  if  the  word  <<date*'  be  inserted,  instead  of  the  word 
«*  sight,"  Long  y.  Moore,  London  Sittings  after  H.  T.  SO  G.  3. 
Kenyon,  C.  J.  3  Esp.  N.  P.  C.  155.  But  a  mere  correction  of  a 
mistake,  as  by  inserting  the  words,  **  or  order,"  in  furtherance  of 
the  intention  of  the  parties,  will  not  vitiate  the  bill.  Kershaw  v. 
Cox,  London  Sittings  after  M.  T.  41  G.  3.  Le  Blanc,  J.  So 
where  two  persons  being  jointly  indebted  to  another,  agreed  to 
give  him  a  bill  of  exchange  to  be  drawn  by  one  of  the  debtors,  and 
accepted  by  the  other,  instead  of  which  they  sent  him  a  promissory 
note,  made  by  the  one  and  indorsed  by  the  other,  which  he  inmie* 
diately  returned  to  be  altered  into  a  bill  of  exchange,  which  was 
done  accordingly ;  it  was  holden,  that  such  alteration,  only  fulfil- 
ling the  terms  of  the  agreement,  might  be  considered  as  the  cor* 
rection  of  a  mistake,  and  did  not  render  a  new  stamp  necessary, 
the  instrument  never  having  been  negotiated  as  a  promissory  note. 
Webber  v.  Maddocks,  3  Camp.  N.  r.  C.  I.  See  Cole  v.  Parkin, 
1 2  East,  47 1 .  So  if  the  alteration  be  not  in  the  time  of  pay- 
ment, sum,  &c.  or  other  material  part,  the  bill  will  not  be  affected 
by  it.  Hence,  writing  on  the  bill  the  place  where  it  was  to  b# 
paid,  has  been  holden  not  to  destroys  the  validity  of  the  bill*  Trapp 
v.  Spearman,  London  Sittings  after  M.  T.  40  G.  3.  Kenyon,  C*  J. 
3  Esp.  N.  P.  C.  57« .  So  where  in  an  action  by  the  indorsee, 
against  the  acceptor  of  a  bill,  it  appeared  that,  after  the  bill  had 
been  accepted  by  the  defendant,  the  words  "  Prescott  and  Co." 
had  been  written  under  his  name  by  the  drawer,  without  his  know- 
ledge or  assent,  the  plaintiff  having  refused  to  take  the  bill  unless 
these  words  wore  added.  Lord  Ellenborough  held,  that  as  the 
addition  of  the«e  words  did  not  alter  the  responsibility  of  the  ac- 
ceptor, he  was  still  liable.  Marson  v.  Petit,  1  Camp.  N.  P.  G. 
82.  n. 
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If  upon  a  bill  being  presented  for  acceptance,  the  drawee 
alters  it  as  to  the  time  of  payment,  and  accepts  it  so  altered; 
although  the  drjiwer  and  indorser  are  thereby  discharged, 
yet  if  the  holder  acquiesces  in  such  alteration  and  accep- 
tance, the  bill  will  be  good  as  between  the  holder  and  ac- 
ceptor*.  But  if,  after  a  bill  has  been  drawn  and  indorsed, 
and  before  it  is  accepted,  the  drawee  alter  it  by  postponing 
the  time  of  payment,  it  renders  the  bill  void*. 

Of  the  person  to  whom  the  bill  is  made  payable, — ^Regular- 
ly a  bill  of  exchange  ought  to  be  made  payable  to  a  real  person, 
but  if  it  be  drawn  payable  to  a  fictitious  payee  or  order,  and 
indorsed  in  his  name,  by  concert  between  the  drawer  and  ac" 
ceptor^  it  will  be  considered  as  a  bill  payable  to  bearer,  and 
may  be  declared  on  as  such  in  an  action  by  an  innocent  In- 
dorsee for  a  valuable  consideration  against  the  drawer— 
Collis  and  others  v.  Emett,  1  H.  BL  313. ;  or  against  the  ac- 
ceptor— Gibson  and  another  v.  Minet  and  another,  1  H.  BK 
569.  But  see  contr.  the  opinions  of  Eyre,  C.  J.  and  Heath,  J. 
1  H.  BL  p.  598,  625.  with  whom  Lord  Thurlow,  Ch.  con- 
curred. But  if  the  circumstance  of  the  payee  being  a  ficti- 
tious person  is  unknown  to  the  acceptor",  he  cannot  be  de- 
clared against  on  the  bill,  either  as  a  bill  payable  to  bearer,  or 
to  the  order  of  the  drawer. 

Words  **or  order*' — ^The  negociability  of  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order  (11),  or 
to  A.'s  order,  or  to  A.  or  bearer.  See  post,  on  the  transfer 
of  bills  of  exchange.  A  bill  payable  to  A.*s  order  is  the  same 
as  if  it  were  made  payable  to  A.  or  order',  and  may  be  de- 

■  Patim  ▼.  Winter,  i  Taunt.  430.  o  Bennett  ▼.  Faroetl,  l  Camp.  N.  P. 

t  Otttbwaite  t.  Lvntlcy,  4  Camp.  179.        C.  130. 

X  Per  Holt,  C.  J.  19  Mod.  310. 


(11)  In  Hill  V.  Lewis,  Salk.  133.  exception  was  taken  that  a 
bill  was  payable  to  defendant  only,  without  the  words,  **or  hitr 
order,' '  and  therefore  not  assignable  by  the  indorsement :  and  Holt, 
C.  J.  agreed  that  the  indorsement  of  this  bill  did  not  make  Aim  that 
drew  the  bill  chargeable  to  the  indorsee;  for  the  words  "or  his 
order,'*  give  authority  to  the  plaintiff^  to  assign  it  by  indorsement ; 
and  it  is  an  agreement  by  the  first  drawer  that  he  would  answer  it 
to  the  assignee;  but  the  indorsement  of  a  bill  which  has  not  the 
^ords,  "  or  to  his  order,"  is  good  or  of  the  same  effect  between  the 
indorser  and  the  indorsee,  to  make  the  indorser  chargeable  to  the 
indorsee. 

•  Q.Payef. 
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clared  on,  without  alledging  that  A.  did  not  make  any  order 
for  the  payment  of  the  bill  to  any  other  person^ 

** Value  received'* — ^It  is  not  essentia/ly  necessary  to  in- 
sert the  words  "value  received*"  (12).  But  if  thev  are  omit- 
ted in  inland  bills,  the  holder  cannot  avail  himself  of  the  pro- 
visions of  9  &  10  W.  3.  c.  17.,  and  3  &  4  Ann.  c.  9.  s.  4. 

A  bill  of  exchange  is  presumed  to  be  made  upon  a  good 
and  valuable  consideration;  and  in  actions  not  between  im- 
mediate parties  some  suspicion  must  be  cast  on  the  plain- 
tiff's title  before  he  can  be  compelled  to  prove  what  consi- 
deration he  has  given  for  it.  A  mere  notice  given  by  the  defen-* 
dant  to  the  plaintiff,  that  he  will  be  required  at  the  trial  to 
prove  the  consideration,  is  not  sufficient  to  cast  this  bur- 
then on  the  plaintiff.  When  suspicion  is  cast  on  the  plain- 
tiff's title  by  shewing  that  some  previous  holder  has  been 
defrauded  out  of  it,  the  plaintiff  must  prove  v.hat  consi- 
deration he  gave  for  it^  In  actions  between  immediate 
parties  (13),  the  illegality  or  want  of  consideration'  may  be 
insisted  on  by  way  of  defence  to  an  action  on  the  bill.  In 
other  cases,  bills  of  exchange  are  made  void  by  express  sta-^ 
tute. 

y  Smifh  r.  M'Chire,  5  EfiKfs  R.  376.  tion  except  (bat  which  1  hare  point- 

z  White  T.  Ledwick,  B.  ft.  P.  35  Geo.  ed  out,  which  it  fonndedon  tl»e  sta^ 

3.  on  demurrer  to  the  dechiration.  tute  of  Wm. 

Bayley'8  Treatise  of  Bills  of  £x-  a  Reynold*  ▼.  Chettle,  s  Camp.  N.  P. 

chauf;e.  See.  App.  No.  3.     Per  Lord  C  596  Clarke  v.  £Uiot,  B.  R.  Lou- 

Elieiiboreu^h,  C.  J.  iu  Grant  v.  Da  don  sittio^,after  M.  T.SS  G.  3.  S.  P. 

Costa,  3  M.  and  S.  352.     The  caKc  b  ReoiT.  M.  of  Headfort,  2Camp.  N. 

in  Bayley  does  not  state  whether  it  PC..  574- 

waa  an  inland  or  a  fore'jj^a  bill.  I  am  c  Pugiet  de  Bras  ▼.  Forbea,  1  Esp.  N* 

not  aware  that  there  is  any  distiuc*  P.  C.  117. 

(12)  A  jury  of  merchants  were  of  opinion,  in  Banbury  v.  Lissety 
Str.  1211,  that  the  words,  "value  received,"  were  essential  to  the 
Talidity  of  a  bill  of  exchange. 

(13)  **  As  between  the  drawer  and  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  an  indorsee ; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the^origi* 
nal  parties  to  assist  in  a  fraud;"  per  Ashhurst,  J.  in  Lickbarrow  v. 
Mason,  2  T.  R.  7 1 .  See  an  anonymous  case  in  Chancery,  Comyns, 
43.  where  Sommers,  Lord  Keeper  held,  that  the  drawer  of  a  bill  of 
exchange,  though  given  without  consideration,  was  not  entitled  to 
relief  against  a  third  person,  to  whom  it  was  assigned  for  a  just 
debt.  See  also  Snelling  v.  Briggs,  BulL  N.  P.  274.  where  it  itf 
said,  that  it  seems  a  reai^nable  distinction  which  has  been  taken  be- 
tween an  action  between  the  parties  themselves,  in  which  evidence 
may  be  given  ta  impeach  the  promise,  and  an  action  by  or  against  a 
third* person,  viz.  an  indorsee  or  an  acceptor.  Sec  also  Puget  de 
Bi-as  v.  Forbes  and  another,  C.  B.  ]L.ondon  Sittings  after  M.  T.  33 
Geo.  3.  coram  Loughborough,  C.  J.  I  Esp.  N.  F.  C  117- 
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By  Stat  9th  Ann.  c.  14.  s.  1.  "  All  notes,  bills,  &c.  where 
the  whole  or  my  part  of  the  consideration  shall  he  for 
money  or  other  valuable  thing,  won  by  gaming  or  playing 
at  cards,  dice,  tai)les,  tennis,  bowls,  or  other  game,  or  by 
betting  on  the  sides  of  such  as  game,  or  for  repaying  any 
money  knowingly  lent  for  such  gaming,  or  lent  at  the  time 
"  and  place  Of  such  play,  to  any  person  that  shall  play  or  bet, 
"  shall  be  void  (14)  to  all  intents  and  purposes." 

The  12  Ann.  stat  2.  c.  16.  s.  1.  by  which  it  is  enacted  that 
all  bonds,  contracts,  and  assurances,  made  for  payment  of  any 
principal  or  money  lent,  upon  usury,  shall  be  utterly  void,  has 
been  considered  as  standing  on  the  same  ground  as  the  fore- 
going statute  of  the  9th  of  Ann.  c.  14.  a^mst  gamiiig,  and  on 
the  authority  of  the  case  of  Bowyer  v.  Bampton,  (which  see 
infra)  it  has  been  holden'  that  the,  indorsee  of  a  bill  of  ex- 
change, given  for  an  usurious  consideration,  cannot  maintain 
an  action  upon  it  against  the  acceptor^  although  he  (the  in- 

d  Lowe  and  others  r.  Waller,  l>oug.  537. 


4^h>^m^i^ 


(14)  See  Robinson  v.  Bland,  2  Burr.  1077.  where  a  bill  of  ex- 
change given  for  money  lost  at  play*  and  money  lent  at  the  time 
and  place  of  play,  was  holden  to  be  yoid.  See  also  the  case  of 
Bowyer  ▼•  Bampton,  Str.  1 155.  where  it  was  holden'  that  an  inno- 
cent indorsee  for  a  valuable  consideration,  without  notice,  could  not 
maintain  an  action  on  a  promissory  note  given  for  money  knowingly 
lent  to  game  with  at  dice.  But  the  statute  9  Ann.  c;  14.  only 
avoids  securities  for  money  won  or  lost  at  play^  and  does  not  extend 
to  cases  of  mere  loans  without  any  security  taken  ;  and  stat.  l6  Car* 
2«  c.  7*  a.  3.  only  avoids  contracts  for  money  lost  at  play ;  conse- 
quently an  action  for  money  lent  may  be  maintained,  although  it 
should  appear,  that  the  money  was  lent  by  the  plaintiff  to  the  de« 
fendant,  for  the  purpose  of  gaming  with  him,  (Barjeau  v.  Walmes- 
ley,  Str.  1349^  per  Lee,  C.  J.)  or  to  pay  a  bet  at  a  horse  race, 
(Alcinbrook  v.  Hall,  2  Wils.  309.)  or  at  the  time  and  place  of  play 
(Robinson  v.  Bland,  2  Burr.  IO77.  Wettenhall  v.  Wood,  1  Esp; 
N.  P.  C.  18.  S.  P.  per  Kenyon,  C.  J.)  It  is  to  be  observed,  thai 
although  there  is  not  any  substantive  clause  in  the  stat.  9  Ann, 
c.  14.  which  avoids  the  contract,  yet  the  2nd  sect,  of  that  stat.  gives 
the  loser  a  power  to  recover  back  money  or  goods^  of  the  value  of 
£\0  lost  at  any  unlawful  gam^,  by  action  brought  within  3  months^ 
but  after  the  expiration  of  the  3  months  the  losel*  cannot  recover 
such  goods  or  money  from  the  winner,  althouKh  the  winner  can 
shew  no  title  to  them  except  what  arises  from  naving  won  them. 
Vauehan  v.  W^itcomb,  2  N.  H.  413.  And  money  fairly  lost  at  play 
must  be  recovered  in  an  action  found^  on  the  statute ;  it  is  pot 
aufficient  to  sue  in  debt  at  Common  law  for  mottey  had  and  receivadi' 
Thistlewood  v.  Cracroft,  1  Maule  ai^d  Selwj^o,  600.. 

■ 
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dorsee)  has  given  a  valuable  consideration  for  the  bill,  and  is 
not  affected  with  notice  of  the  usury  (15). 

It  is  to  be  observed,  however,  that  the  foregoing  statute 
applies  to  those  cases  only  where  the  bill  is  orizinaUy  given 
for  an  usurious  consideration*,  for  if  the  bill  is  fair  and 
legal  in  its  inception,  an  indorsement  by  the  payee  for  an 
usurious  consideration  will  not  avoid  it  in  the  hands  of  a 
subsequent  bona  fde  holder ;  but  if  a  bill  be  drawn  upon  an 
agreement  between  one  of  the  original  parties  to  it,  and  a 

Eerson  not  a  party  to  it^  that  the  latter  shall  get  it  discounted 
y  another  person  likewise  not  a  party  to  the  bill,  upon 
usurious  terms,  and  it  is  so  discounted  accordingly,  the  bill 
is  void  for  the  usury,  in  the  hands  of  an  innocent  indorsee ; 
and  in  such  case  the  bill  is  void,  although  the  drawer,  to 
whose  order  it  is  payable,  be  not  privy  to  the  usurious  agree- 
ment«. 

If  an  usurious  security  be  given  for  a  legal  subsisting  debt, 
although  the  security  is  void,  the  debt  is  not  extinguished  ^ 

e  Parr  ▼.  Eliason  and  others,  1  East^s  g  Ackland  w.  Pearce,  s  Camp.  N.  P.  C* 

R.  92.  See  also  Daniel  ▼.  Cartony,  S.  599. 

P.  per  Kenyon,  C.  J.  Middlesex  Sit-  h  Phillips  v.  Cockayne, 3  Camp.  N.  P. 

tingn,  1  Esp.  N.  P.  C.  974.  C.  119. 
f  Young  ▼.  Wright,  1  Camp.  N.  P.  C. 

139. 


(15)  Wilmot,  J.  seems  to  have  anticipated  this  decision  in  an 
opinion  delivered  by  him  as  one  of  the  judges  appointed  by  a  spe- 
cial Commission  of  Errors,  to  inspect  the  judgment  of  the  Sheriff's 
Court,  in  the  case  of  Harrison  against  Evans,  and  the  affirmance 
thereof  in  the  Court  of  Hustings,  at  the  Guildhall  of  the  city  of 
London,  on  the  5th  of  July,  1 763 ;  his  words  are  these  **  it  was 
said  that  the  law  against  gaming  makes  notes  *  void  to  all  intents 
and  purposes,'  and  the  act  against  usury  only  makes  them  *  void,* 
and  that  a  ^ming  note  in  the  hands  of  an  innocent  indorsee  would 
be  void  gainst  the  drawer,  but  it  would  not  be  so  in  the  case  of  a 
note  given  upon  an  usurious  contract ;  and  it  was  determined  in 
the  case  of  a  gaming  note,  that  it  would  be  void  in  the  hands  of  an 
indorsee ;  but  if  that  case  is  right,  which  was  then  thought  a  hard 
one,  I  think  the  law  must  be  the  same  upon  an  usurious  note ;  and 
no  case  was  cited,  either  before  or  since  the  case  upon  the  gaming 
note,  to  establish  such  a  distinction ;  and  I  am  sure  I  can  find 
out  none  in  the  intention  of  the  legislature  between  *  void,'  and 
*  void*  to  all  intents  and  purposes,'  It  is  only  an  ampliation  of  ex- 
pression, and  spreading  out  the  same  idea  a  little  more  diffusively ; 
but  they  both  equally  mean,  that  the  act  done  shall  be  considered 
as  if  it  was  not  done."  See  notes  of  opinions  j  ^c.  by  Wilmot,  C.  J. 
p.  146,  7. 
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Whem  a  party  is  compelled  to  take  goods  in  discounting 
a  bill  of  exchange,  a  presumption  arises  that  the  transaction 
is  usurious;  and  to  rebut  this  presumption,  evidence  must 
be  given  of  the  value  of  the  goods  by  the  person  who  has  sup- 
plied the  goods  ^  and  sues  on  the  bill.  But  where  in  discount- 
ing a  bill  a  proposal  is  made  that  goods  shall  be  taken,  al- 
though such  proposal  originate  with  the  plaintiff,  yet  if  the 
other  party  readily  accedes  to  it,  conceiving  that  he  shall  make 
a  pront  by  the  transaction,  the  presumption  is,  that  the  goods 
are  charged  beneath  their  value,  and  it  lies  upon  the  defen- 
dant to  prove  the  contrary,  if  he  would  impeach  the  plaintiff's 
title  to  the  bill  on  the  ground  of  usuiy  ^. 

Where  a  bill  of  exchange  is  partly  given  for  an  illegal  con- 
sideration, the  whole  bill  is  void  f  as  where  a  bill  was  given 
partly  for  money  lent,  and  partly  for  spirituous  liquors,  and 
spirits  mixed  with  water,  furnished  by  the  payee  in  small 

3uantities,  not  amounting  to  20^.  at  one  time;  it  was  hol- 
en,  that  although  the  stat  24  G.  2.  c.  40.  s.  12.  did  not 
in  terms  avoid  the  security,  yet  it  made  the  consideration  in 
part  illegal,  and  as  the  security  was  entire^  it  could  not  be  ap- 
portioned*. 

In  cases  where  the  illegality  of  the  consideration  is  such 
as  does  not  fall  within  the  statutes  against  gaming  and  usury, 
the  holder  cannot  be  affected  with  the  transaction  between 
the  original  parties,  unless  he  either  had  notice,  or  took 
the  bill,  after  it  became  due^  ivom  a  person  who  had 
notice  of  the  illegal  consideration  for  which  the  bill  was 
given. 

The  cases  of  Peacock  v.  Rhodes,  Steers  v.  Lashley,  and 
Brown  v.  Turner,  will  illustrate  this  position. 

Indorsee  against  drawers  of  an  inland  bill  of  exchange  ■. 
The  bill  was  drawn  by  the  defendants  upon  Smith  and 
others,  payable  to  William  Ingham  or  order;  Ingham  in- 
dorsed it  to  Daltry,  by  whom  it  was  indorsed  to  Fisher,  out 
of  whose  pocket  it  w^as  stolen.  The  plaintifi'  received  the 
bill  from  a  stranger,  calling  himself  William  Brown,  and  in* 
dorsing  the  bill  m  that  name  to  plaintiff,  of  whom  he  bought 
cloths  and  other  articles  in  the  way  of  plaintiff's  trade.  The 
itefendants  were  strangers  to  the  plaintifJ',  but  he  had  before 
taken  bills  drawn  by  them  wliich  had  been  duly  honoured. 

i   DavU  v.Hardacre,  2  Camp.  ?\ .  P.  C.  lec  Spedcer  v.  Stnlfh,  3  Ctirap.N.  P. 

975*  C  9.  e  coDtra. 

k  Combe  t.  Miles,  ib  5 A3.  m  Pcucvck  v.  Rbodei,  Doug.  6d9. 
1    Scott  V.  Gillmorc,  3l'aunt.e?C.  But 
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Plaintiff  declared,  as  indorsee  of  Inghsm.  On  a  case  fe^ 
served,  Lord  Mansfield  (after  argument)  delivered  the  opinion 
of  the  court.  "The  law  is  settled,  that  a  holder  coming 
fairly  by  a  bill  or  note,  has  nothing  to  do  with  the  transaction 
between  the  original  parties,  unless,  perhaps,  in  the  single 
case  of  a  bill  or  note  for  money  won  at  play  (16).  1  do  not 
see  any  difference  between  a  note  indorsed  in  blank,  and  one 
payable  to  bearer.  They  both  pass  by  delivery,  and  posses- 
sion proves  property  in  both  cases.  The  question  of  maia 
fides  was  for  the  consideration  of  the  juiy.  The  circum- 
stances that  the  buver  and  also  the  drawers  were  strangers  to 
the  plaintiff,  and  that  he  took  the  bill  fojr  goods  on  which  he 
had  a  profit,  were  grounds  of  suspicion  very  fit  for  their 
consideration.  But  they  have  considered  them  and  have 
found  it  was  received  in  the  course  of  trade."  Postea  to 
plaintiff. 

Indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
one  Wilson  on  defendant ",  and  indorsed  over  by  Wilson  to 
the  plaintiff  after  it  had  been  accepted  by  defendant.  .  At  the 
trial  before  Kenyon,  C.  J.  it  appeared  that  defendant  had  en- 
gaged in  several  stock-jobbing  transactions  with  different  per- 
sons, in  which  Wilson  was  employed  as  his  broker,  and  had 
Eaid  the  differences  for  defenaant.  That  a  dispute  arising 
etween  Wilson  and  defendant  respecting  the  amount  of  those 
differences,  the  matter  was  referred  to  plaintiff  and  three 
others,  who  awarded  a  sum  of  money  to  oe  due  from  defen- 
dant to  Wilson,  for  part  of  which  sum  Wilson  drew  the  bill 
in  question.  Kenyon,  C.  J.  non-suited  the  plaintiff,  being  of 
opinion  that  as  the  bill  grew  out  of  a  stock-jobbing  transac- 
tion, which  was  known  to  the  plaintiffs  he  could  not  recover 
upon  it  A  rule  having  been  obtained  to  shew  cause  why  the 
non-suit  should  not  be  set  aside,  Lord  Kenyon,  C.  J.  (alter 
argument  in  support  of  the  rule)  said,  "  If  the  plaintiff*  had 
lent  this  money  to  defendant  to  pay  the  differences,  and  had 
afterwards  received  the  bill  in  question  for  that  sum,  then, 
according  to  the  principle  established  in  Petrie  v.  Hannay 
(17),  3  T.  R.  418.  he  might  have  recovered;  but  here  the 

n  Steers  ▼.  Lasbley,  6  T.  R.  61. 


(\6}  Bowyer  v.  Bamptoh,  Str.  l\55.  ante,  p.  305.  n.  The  case  of 
Lowe  V.  Wailer9  had  not  been  decided  when  Lord  Mansfield  deli- 
vered this  opinion,  otherwise  he  might  have  added  here  the  case  of 
a  bill  of  exchange  given  for  an  usurious  consideration. 

(17)  In  the  case  of  Petrie  v.  Hannay,  it  was  decided,  that  if  two 
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bill  on  which  this  action  is  brought  was  given  for  those  very 
differences,  and  therefore  Wilson  himself  could  not  have 
enforced  payment  of  it  Then  the  security  was  indorsed 
over  to  the  plaintiff  he  knowing  of  the  illegality  of  the  con- 
tract between  Wilson  and  defendant,  for  he  was  the  arbitra- 
tor to  settle  their  accounts,  and  under  such  circumstances 
he  caimot  be  permitted  to  recover  in  a  court  of  law/*  Rule 
I  discharged. 

'  Indorsee  of  a  bill  of  exchange  against  the  acceptor  ^    The 

defendant  employed  one  Pritchard,  a  broker,  to  transact  some 
business  for  him  in  stock-jobbing  in  omnium^  who  paid  the 
differences  for  him,  and  then  drew  ,the  bill  in  question  on  the 
defendant  for  the  amount  of  those  differences,  which  the  de- 
fendant accepted  ;  afterwards,  and  after  the  bill  became  due, 
Pritchard  indorsed  the  bill  to  the  plaintiff  for  a  prior  debt. 
Lord  Kenyon,  C.  J.  was  of  opinion,  1st.  That  omnium  was 
one  of  the  public  stocks  or  securities  within  the  stat  7  Geo.  2. 
(Sir  John  Barnard's  act  for  preventing  the  infamous  practice 
of  stock-jobbing]  tlie  loan  having  been  voted  by  the  House  of 
Commons,  although  the  scrip  receipts  were  not  then  in  the 
market ;  and,  2dly,  That  the  illegality  of  the  original  trans- 
action vitiated  the  bill,  the  plaintiff  having  taken  it  after  it  be- 
came due,  and  consequently  not  being  entitled  to  recover,  if 
Pritchard  could  not  (IS).    A  verdict  having  been  taken  for 

o  Brown  ▼.  Turner,  7  T.  R.  630. 


persons  jointly  engage  in  a  stock-jobbine  transaction,  and  incur 
lo66es,  and  employ  a  broker  to  pay  the  dinerences,  and  one  of  them 
refiay  the  broker,  with  the  privity  and  Consent  of  the  other,  the 
whole  sum,  he  may  recover  a  moiety  from  the  other  in  an  action  for 
money  paid  to  his  use.  But  see  Aubert  against  Maze,  ^  Bos*  and 
Pul.  373.  where  the  authority  of  Petrie  v.  Hannay  was  doubted,— 
EldoD,  C.  J. 

( 1 8)  A  party  taking  a  bill  of  exchange  or  note  after  it  is  dne, 
takes  it  subject  to  all  the  equity  to  which  the  party  from  whom  he 
had  it  is  liable.  In  Brown  v.  Davies,  3  T.  R.  80.  it  was  said  by 
l^uller,  J.  that  generally  when  a  note  is  due,  the  party  receiving  it 
takes  it  on  the  ci*edit  of  the  person  who  gives  it  to  him.  To  this 
position  Kenyou,  C.  J.  agreed,  with  the  addition  of  this  circum- 
stance, that  if  it  appt^ared  011  the  face  of  the  note  to  have  been  dis- 
honoured, or  if  knowledge  could  be  brought  home  to  the  indorsee 
that  it  had  been  so  ^ee  Mr.  J.  Lawrence's  approbation  of  the 
foregoing  rule  in  Boehm  v.  Sterling,  7  T.  R.  431.  In  Taylor  v, 
Mather,  E.  ^7  Geo.  :i.  B.  K.  3  T.  R.  83.  n.  BuUer,  J.  said,  tha' 
it  had  never  been  determined  that  a  bill  or  note  was  not  negotiabi 
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defendant,  an  ineffectual  attempt  was  made  to  set  it  aside,  the 
court  being  clearly  of  opinion,  on  the  construction  of  the 
act  of  parliament,  and  on  the  authority  of  the  foregoing  case 
of  Steers  v.  Lashley,  that  the  plaintiff*  was  not  entitled  to  re- 
cover. 


IV,  0/  Presentment  for  Acceptance — Acceptance  — 
qualified  Acceptance — Liability  of  the  Acceptor-^ 
Non-acceptance^  and  Notice  thereof — Protest — 
lAability  of  the  Drawer  on  N on- Acceptance. 

Presentment  for  Acceptance, — ^When  a  bill  is  drawn  pay- 


after  it  became  due,  but  if  there  were  circumstances  of  fraud  in  the 
transaction,  and  it  came  into  the  hands  of  plaintiff  by  indorsement 
after  it  became  due,  he  had  always  left  it  to  the  juiy,  upon  the 
slightest  circumstance,  to  presume  that  the  indorsee  was  acquainted 
with  the  fraud.  See  also  Tinson  v.  Francis,  M .  T.  48  Geo.  3.. 
B.  R.  1  Camp.  N.  P.  C.  19.  where  the  holder  of  a  note  had  given 
a  full  consideration  for  a  notb  after  it  became  due,  but  was  not  per- 
mitted to  recover  in  an  action  against  the  maker,  the  maker  hav- 
ing proved  that  the  note  was  originally  made  without  consideration : 
Lord  Ellenborough,  C.  J.  observing,  *'  that  after  a  bill  or  note  is 
due,  it  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make 
inquiries  concerning  it.  If  he  takes  it,  though  he  gives  a  full  coti- 
sideration  for  it,  he  takes  it  on  the  credit  of  the  indorser,  and  sub- 
ject to  all  the  equities  with  which  it  may  be  incumbered."  But 
if  the  plaintiff  has  received  the  bill  from  a  person  who  could  have 
maintained  an  action  on  the  bill,  then  the  circumstance  of  the 
indorsement,  after  the  bill  became  due,  is  not  sufKcient  to  let  in 
the  defence  of  an  illegal  consideration.  Chalmers  v.  Lanion,  I 
Camp.  N.  P.  C.  383.  Lord  Ellenborough,  C.  J.  whose  opinion 
was  afterwards  confirmed  by  court  of  B.  Jl*  Whoever  takes  a  bill 
after  its  dishonour,  takes  it  with  all  the  infirmities  belonging  to  it, 
Crossley  v.  Ham,  13  East,  498.  A  bill  paid  at  maturity  cannot 
be  re-issued,  and  no  action  can  afterwards  be  maintained  upon  it 
by  a  subsequent  indorsee  ;  but  if  it  be  paid  and  indorsed  before  it 
becomes  due,  it  will  be  a  valid  security  m  the  hands  of  a  bona  fide 
indorsee.  Per  Lord  EUenboroueh,  C.  J.  Burbridge  v.  Manners, 
3  Camp.  N..P.  C.  194.  If  a  biU  of  exchange,  payable  to  the  order 
of  a  third  person  who  has  indorsed  it,  be  dishonoured  when  due  and 
taken  up  by  the  drawer,  it  ceases  to  be  negotiable*  Beck  v.  Robley, 
1  H.  Bl.  89*  n.  But  it  is  otherwise,  if  the  bill  be  payable  to  the 
dra^Ycr's  own  order.     Callow  v,  Lawrence,  3  M.  &  S.  95* 
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able  within  a  certain  time  after  sight,  it  is  necessary,  in 
order  to  fix  the  time  when  the  bill  is  to  be  paid,  to  present 
it  to  the  drawee  for  acceptance.  In  other  cases,  it  is  not 
essentially  necessary  for  the  holder  to  present  the  bill  befpre 
it  is  due  ■ ;  but  it  is  adviseable  to  procure  an  acceptance,  if 
possible ;  for,  by  that  means  another  debtor  is  added  to  the 
drawer,  who  becomes  a  new  security,  and,  consequently, 
makes  the  bill  more  negotiable.  There  is  not  any  fixed  time, 
when  a  bill,  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be 
used  (19),  and  care  taken,  that  the  bill  be  presented  within  a 
reasonable  time. 

Acceptance, — When  the  drawee  accepts  a  bill  in  the  most 
usual  and  formal  manner,  he  writes  on  the  bill  the  word  "  ac- 
cepted,'* and  subscribes  his  name ;  or  he  writes  the  word 
••  accepted"  only,  or  he  subscribes  his  name  only.  It  has  been 
frequently  lamented,  that  this,  which  is  the  regular  mode,  has 
not  been  adjudged  to  be  the  only  mode  of  accepting  bills ; 
for  then  every  person  to  whom  the  bill  passed  would  see,  oir 
the  face  of  the  instrument,  whether  It  were  accepted  or  not ; 
but  it  has  long  been  decided  othen^^ise,  viz.  that  an  accep- 
tance, or  a  promise  to  accept,  by  collateral  writing,  or  even 
by  parol,  (except  for  the  purpose  of  charging  the  drawer  of 
an  inland  bill  with  damages  and  costs,  seed  &  4  Ann.  c.  9. 
s.  5.)  is  equally  binding  with  an  acceptance  on  the  face  of 
the  bill. 

Defendant  was  sued  as  acceptor  of  a  bill  of  exchange  ^.  It 
appeared  in  evidence  to  be  a  parol  acceptance  only;  Lord 
Hardwicke,  C.  J.  ruled  it  to  be  sufficient,  that  being  good  at 
common  law,  and  the  stat  3  and  4  Ann.  c.  9.  (see  sect.  5  &  8.) 
>vhich  requires  an  acceptance  to  be  in  writing,  in  order  to 
charge  the  drawer  with  damages  and  costs,  having  a  proviso, 

ft  Chitty,  67.  more  fully  rqportcd  in  Cft.  Temp, 

b  Lumle>  v.  Palmer,  s  Str.  lOOO.  S.  C.        Uardw.  74. 


(19)  "  The  only  rule  which  can  be  applied  to  all  cases  of  bills 
of  exchange  is,  that  due  diligence  must  he  used.  Due  diligence 
is  the  only  thing  to  be  considered,  whether  the  bill  be  foreign  or 
inland,  or  whether  it  be  payable  at  or  so  many  days  after  sight,  or 
in  any  other  manner."     Per  Buller,  J.  2  H.  lil.  5b*9. 

it  seems  that,  whether  due  diligence  has  been  used,  is  a  ques- 
tion of  law,  but  dependent  uywn  facts,  viz.  the  situation  of  the 
parties,  their  places  of  abode,  and  the  facility  of  communicatior 
between  them.     See  Darbishire  v.  Parker,  6  East's  R.  3. 
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that  it  shall  not  extend  to  discharge  any  remedy  that  any 
person  may  have  a«^inst  the  acceptor;  (after  argument) 
the  court  of  King's  Bench  agreed  in  opinion  with  the  Chief 
Justice. 

The  drawer  of  a  bill  of  exchange,  having  acquainted  the 
defendant,  by  letter,  of  his  having  drawn  a  bill  on  him  ^,  and 
requested  him  to  accept  it ;  the  defendant  wrote  in  answer, 
that  the  bill  should  be  duly  honoured^  and  placed  to  his  debit 
Lord  Hardwicke,  Ch.  held,  that  this  amounted  to  an  accept- 
ance (20). 

So  where  A.,  resident  in  America**,  not  having  any  effects 
in  the  hands  of  the  defendants  (who  resided  in  London), 
drew  a  bill  on  them,  payable  at  a  certain  time  after  sight, 
which  bill  A.,  fbr  a  valuable  consideration,  indorsed  to  Bl, 
resident  in  America,  who  afteri^'ards,  for  a  valuable  consi- 
deration, indorsed  it  to  the  plaintiffs,  resident  in  London. 
The  plaintiffs,  on  receiving  the  bill,  presented  it  for  accept- 
ance, but  the  defendants  refused  to  accept  it  Afterwards, 
and  before  the  bill  became  due,  the  defendants  wrote  a  let* 
ter  to  A.  the  drawer,  stating  that  their  prospect  of  security 
being  much  improved,  they  should  accept  or  certainly  pay 
the  bill ;  notwithstanding  which,  when  the  bill  was  pre- 
sented for  payment,  the  defendants  refused  to  pay  it  This 
letter  was  not  received  by  the  drawer  in  America  until  after 
the  bill  became  due.  It  was  holden,  1.  That  the  terms  of 
the  letter  amounted  to  an  acceptance ;  for  a  promise  to  ac" 
cept  an  existing  bill  was  an  acceptance,  and  a  promise  to  pay 
it  was  also  an  acceptance,  and  consequently  a  promise  to  do 
the  one  or  the  other,  i.  e.  to  accept  or  certainly  pay,  could 
not  be  less  than  an  acceptance ;  that  supposing  it  to  be  an 
acceptance,  the  time  when  it  was  to  be  considered  as  made, 
namely,  whether  at  the  date  of  the  letter,  or  at  the  time 
when  it  reached  the  drawer  in  America,  was  immaterial,  in- 
asmuch as  an  acceptance  after  the  time  appointed  for  the 
payment  of  a  bill  was  good  (21) ;  2.  That  although  the  bill 

c  Powell  ▼.  Moniiier,  i  Atk.  6ll.  d  Wynne  ▼.  Raikct,  5  Eatrs  R.  514. 


(20)  It  was  said  by  Lord  Ellenborou^h,  C.  J.  in  Wynne  v. 
Ratkes,  5  East's  R.  590.  that  the  authority  of  this  case  had  no^ 
been  (as  far  as  the  court  had  been  able  to  find)  ever  shaken. 

(21)  Although,  regularly,  a  bill  ought  to  be  accepted  before  the 
day  on  which  the  money  is  to  be  paid,  yet  an  acceptance  after  that 
day  will  bind  the  drawee  ;  and  where,  upon  an  acceptance  so  givep, 
it  was  stated  in  the  declaration,  that  the  drawee  promiiaeSl  to  pay 
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was  not  taken  by  the  holders  upon  the  credit  of  the  before- 
mentioned  promise  to  the  drawer^  nor  was  the  same  known 
to  them  to  nave  been  made  at  all,  till  after  the  bill  was  due, 
yet  the  holders  might  avail  themselves  of  it  as  an  acceptance, 
for  the  same  circumstances  existed  in  the  case  of  Powell  v. 
Monnier ;  there  the  promise  being  long  subsequent  to  the  time ' 
when  the  plaintiffs  became  possessed  of  the  bill  by  indorse- 
ment, could  not  have  formed  any  part  of  their  original  induce- 
ment to  take  it ;  there,  the  promise  was  made  to  a  drawer, 
who  had  drawn  without  having  any  effects  in  the  acceptor's 
hands ;  and  there  also  it  did  not  appear  that  the  holders,  the 
piaintiflfs,  ever  knew  of  the  acceptance  prior  to  the  time  when 
the  bill  became  due.  Consequently,  on  the  authority  of 
Powell  V.  Monnier,  the  plaintiffs  in  this  case  were  entitled  to 
recover.  ^ 

A.  having  commissioned  B.  to  receive  certain  African  bills 
payable  to  A.*,  drew  a  bill  upon  B.  for  the  amount,  payable 
to  his  own  order.  B.  assured  A.  by  letter,  that  his  bill 
should  meet  with  due  honour.  The  purport  of  this  letter 
having  been  communicated  to  the  plaintiffs,  who,  on  the 
credit  of  it,  advanced  money  on  the  oiil  to  A.  who  indorsed 
it  to  them,  it  was  holden,  that  B.  was  liable  as  acceptor  in 
an  action  by  the  plaintiffs  as  indorsees,  although  after  the 
indorsement,  in  consequence  of  the  African  bills  having  been 
attached  in  the  hands  of  B.  (who  was  ignorant  of  his  letter 
having  been  shewn  to  the  plaintiffs)  A.  wrote  to  B.  advising 
him  not  to  accept  the  bill  when  tendered;  which  advice 
would  have  been  a  dischaige  of  B.'s  acceptance,  if  the  bill 
had  still  remained  in  the  hands  of  A.   (22).     And  Lord 

e  Clarke  ▼.  Cock,  4  Eai t*ft  R.  57. 


the  money  according  to  the  tenor  and  effect  of  the  bill,  the  court 
refused  to  arrest  the  judgment  on  account  of  these  words,  observing, 
that  the  effect  of  the  bill  was  the  payment  of  the  money,  and  not 
the  day  of  payment ;  and  at  most  they  were  but  surplusage.  Jack- 
^n  V.  Piggott,  Carth.  459-  Lord  Raym.  364.  and  Salk.  I27.  See 
also  Mutford  v.  Walcot,  Lord  Raym.  574.  and  Salk.  129.  recog- 
nized by  Ellenborough,  C.  J.  in  Wynne  v.  Raikes,  5  East's  H. 
521. 

(^■2)  An  agreement  to  accept  may  amount  to  an  acceptance,  and# 
it  may  be  couched  in  such  words  as  to  put  a  third  person  in  a  bet- 
ter condition  than  the  drawer.  If  one  man  to  give  credit  to  another^ 
makes  an  absolute  promise  to  accept  his  bill,  the  dra^ver  or  any 
other  person  may  shew  such  promise  upon  the  exchange  to  get 
f  redit ;  and  a  third  person  who  should  advance  his  money  upon  it^ 


314  BILLS  OF  EXCHANGE. 

EllenboTOugh,  C.  J.  said,  '^  it  has  been  laid  down  in  so  many 
caseSy  that  a  promise,  that  a  bill  when  due  shall  meet  due 
honour^  amounts  to  an  acceptance,  and  that  without  sending 
it  for  a  formal  acceptance  in  writing,  that  it  would  be  wast- 
ing words  to  refer  to  the  books  on  this  subject;  then  here 
was  an  undertaking  by  the  defendant  in  writing,  by  a  collate- 
ral paper,  to  accept  the  bill,  which  induced  a  credit,  without 
which  the  plaintiffs  would  not  have  given  value  for  it 
The  defendant  has  thereby  enabled  another,  with  truth,  to 
assert,  (and  furnished  him  with  the  means  of  proving  that 
assertion  by  the  production  of  the  defendant's  letter,)  that  be 
had  undertaken  to  acx:ept  the  bill,  which,  in  ordinary  mer- 
cantile understanding,  amounts  to  an  acceptance,  and  by  that, 
credit  was  attached  to  the  bill.  This  acceptance,  being  by 
writing,  comes  within  all  the  cases  cited.  It  would  be  good 
according  to  some,  even  b^  parol,  but  that  an  acceptance  is 
good  by  collateral  writing,  is  clear  from  Pillans  v.  Van  Mie- 
rop  ^  and  other  cases," 

The  drawee  of  a  bill  of  exchange  having  once  refused  to 
accept  it,  afterwards  said  to  the  holder  "  if  you  will  send  it  to 
the  counting-house  again,  I  will  give  directions  for  its  being 
accepted."  It  was  held  that  he  was  not  liable  as  acceptor, 
without  proof  that  the  bill  was  again  sent  back  to  the  count- 
ing-house for  acceptance  ». 

A  bill  was  drawn  as  follows^:  "  To  Mr.  Withy ;  Sir,  please 
to  pay  to  Mr.  Scot  or  order  30/.  Thomas  Newton."  Scot 
indorsed  to  the  plaintiff,  who  presented  the  bill  to  the  drawee 
{the  defendant)  for  acceptance,  and  the  defendant  under- 
wrote thus,  "  Mr.  Jackson,  please  to  pay  this  note,  and 
charge  it  to  Mr.  Newton's  account,  R.  Withy." — ^It  was  in- 
sisted, that  this  was  not  an  acceptance,  for  the  defendant 
did  not  mean  to  become  the  principal  debtor.  It  was  only 
a  direction  to  Jackson  to  pay  30/.  out  of  a  particular  fund, 
and  if  there  was  not  any  such  fund,  the  money  was  not  to 

f  3  Burr.  1663.  h  Moor  v.  Withy,  Ball.  N.  P.  970. 

i;  Anderson  v.  Hick,  3  Camp.  N.  P.  C. 

179- 


would  have  nothing  to  do  with  the  equitable  circumstances  which 
might  subsist  between  the  drawer  and  the  acceptor.  Per  Lord 
Mansfield,  delivering  the  opinion  of  tiie  court  in  Mason  v.  Hunt, 
B.  R.  M.  90  G.  3.  Doug.  999.  See  also  Pierson  v.  Dunlop  and 
another,  Cowp.  571.  and  Le  Blanc,  J.  in  Johnson  v.  CoUings,  1 
East's  R.  105.  and  Lord  £llenborough,  C.J.  in  Clarke  T.Cock* 
4  East's  R.  70. 
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be  paid.  But  per  Cim  the  underwriting  is  a  direction  to 
JacKson  to  pay  the  sum,  and  it  signifies  not  to  what  account 
it  is  to  be  placed  when  paid ;  that  is  a  transaction  between 
them  two  only,  and  this  is  clearly  a  sufficient  accept- 
ance. 

In  like  manner  it  has  been  holden,  that  a  letter,  written 
after  the  bill  was  drawn  ^^  stating,  that  the  holder  might  rest 
satisfied  of  payment,  amounted  to  an  acceptance. 

It  will  be  proper  to  remark  here,  that,  in  all  the  preceding 
cases,  the  bills  were  in  existence  at  the  time  when  the  pro- 
mises to  accept  were  given.  This  circumstance  ought  always 
to  be  attended  to ;  for  a  promise  to  accept  a  bill,  to  be  drawn 
at  a  future  time,  has  been  holder  not  to  amount  to  an  accept- 
ance. 

'  Indorsees  a^inst  the  acceptor  of  an  inland  bill  of  ex- 
change \  A.  having  furnished  goods  to  the  defendant  to  the 
amount  of  the  bill  in  question,  applied  to  him  for  payment, 
when  the  defendant  said,' that  if  he  would  draw  on  him  a  bill 
at  two  months  for  the  amount,  he  should  then  have  money, 
and  would  pay  it  A.  afterwards  drew  the  bill  in  question 
at  two  months,  payable  to  his  own  order ;  but  it  was  not 
presented  to  the  aefendant  for  acceptance,  nor  did  he  ever,  in 
fact,  accept  it  otherwise  thaii  as  is  before  stated.  A.  the 
payee,  having  indorsed  the  bill,  passed  it  to  plaintiffs  in 
discharge  of  an  old  debt ;  but  there  was  not  any  communi- 
cation at  the  time  between  the  plaintiffs  and  defendant.  A. 
becoming  a  bankrupt  before  the  bill  became  due,  defendant 
refused  payment.  Le  Blanc,  J.  at  Worcester  assizes,  being  of 
^  opinion,  that  the  promise  of  the  defendant  did  not  amount  to 
an  acceptance,  nonsuited  the  plaintiffs.  On  a  motion  to  set 
aside  the  nonsuit,  (after  argument  in'  support  of  the  rule, 
the  counsel  on  the  other  side  having  been  stopped  by  the 
court,)  Lord  Kenyan^  C.  J.  said,  this  was  a  promise  to  accept 
a  non-existing  bill,  and  that  he  did  not  know  by  what  lav^r 
he  could  say  that  such  a  promise  was  binding  as  an  accept- 
ance. Grose,  J.  said,  that  by  the  general  rule  a  chose  in  ac- 
tion was  not  assignable,  except  by  the  custom  of  merchants ; 
that  the  assignment  of  a  chose  in  action  by  a  bill  of  exchange 
was  founded  on  that  law,  and  could  not  be  carried  further 
than  that  would  warrant  it,  and  that  there  had  not  been 
cited  any  authority  to  shew  that  by  the  law  merchant  a  mere 
promise  to  accept  a  bill  to  be  drawn  in  future,  amounted  to 

i  Wilkinion  ▼.  Lutwidg^,  Str.   6i8.    k  Johnson'  and  another  r.  CoUings,  I 
Raymond,  C.  J.  London  Sitting.  East's  R.  98. 
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an  actual  acceptance  of  the  bill  when  drawn.    Per  Cur.  rule 
dischaiigecL 

Upon  a  request  to  A.  to  accept  a  bill  \  and  draw  upon  B. 
for  tn^sum,  the  mere  act  of  drawing  on  B.  does  not  amount  to 
an  acceptance. 

A  bill  of  exchange,  drawn  on  the  defendant,  was  left  with 
him  for  acceptance  by  the  plaintiff's  clerk  ",  the  next  day  he 
called  for  the  bill,  when  the  defendant  returned  it,  saying, 
"  There  is  your  bill,  it  is  all  right."  Lord  Kenyon,  C.  J.  ruled 
that  these  words  could  not  by  any  implication  amount  to  an 
acceptance ;  that  they  did  not  convey  any  evidence  of  the  de- 
fendant's intention  to  bind  himself  to  the  payment  of  the  bill 
at  all  events,  which  was  necessary  for  the  purpose  oi*  charging 
him  as  an  acceptor. 

When  a  bill  has  been  accepted  by  the  drawee,  if  another 
person  accepts  it  also  for  the  purpose  of  guaranteeing  the 
first  acceptor,  the  second  acceptance  is  merely  a  collateral 
undertaking,  and  must  be  declared  on  as  such  ;  for  there  is 
not  any  custom  of  merchants  authorizing  a  series  of  accep- 
tors". 

A  cancellation  by  a  third  person  through  mistake  of  an 
acceptance  will  not  avoid  the  bill®. 

Qualified  Acceptance. — A  qualified  acceptance  is,  when  the 
drawee  undertakes  to  pay  the  bill  in  any  other  manner  than 
according  to  the  tenor  and  effect  thereof.  This  species  of 
acceptance,  if  qualified  with  a  condition,  is  called  a  condi- 
tional acceptance.  The  holder'  of  the  bill  may  consider  a 
qualified  acceptance  as  a  nullity,  and  protest  the  bill  for  non- 
acceptance,  alter  which  he  is  precluded  from  insisting  upon  it 
as  an  acceptance  ^  (23) ;'  but  if  the  holder  acquiesces  m  it, 

I  Smith  and  another  v.  Nisscu  and    n  JmckBon  v.  Hodson,  ft  Camp.  N.  P« 

another,  B.  R.  T.  s6G.  3.  i  T.  R.        C.  447- 

969.  o  Roper  V.  Birkbeck,  15  East,  17. 

m  Powell  ▼.  Jones,  1  Eip.  N.  P.  C.  17.  •  p  Sproat  v.  Mathews,  1  T.  R.  ]83. 


(23)  So  if  the  acceptor  of  a  bill  caucels  his  acceptance*,  and  the 
holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre- 
cludes himself  from  contending,  that  an  acceptance  of  a  bill  once 
made  cannot  be  retracted  in  point  of  law.  Whether  an  acceptance 
once  made  can  be  cancelled  by  the  acceptor,  while  the  bill  remains 
in  his  hands,  has  not  been  solemnly  decided.  Lord  Kenyon,  C.  J. 
is  said  to  have  determined  at  nisi  priust  that  it  could  not.  See  6 
£ast'8  R.  tfOO«  and  15  Ea^t,  ^0. 

*  Bcntiack  t.  DoiTif  n,  6  East's  R.  199. 
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then  such  an  acceptance  becomes  absolute  only  on  the  per- 
formance of  the  condition  (24),  which  must  be  averred  in  the 
declaration. 

If  a  bill  be  accepted^  payable  at  A.'8  who  is  the  acceptor's 
banker "1,  the  party  taking  such  special  acceptance,  (which  he 
is  not  bound  to  do)  thereoy  impliedly  agrees  to  present  it  for 
payment  within  the  usual  banking  hours*  at  the  place  where 
it  is  made  payable;  and  if 'he  present  it  after  such  hours, 
without  efl'ect,  it  is  no  evidence  of  the  dishonour  of  the  bill  so 
as  to  charge  the  drawer.  But  eight  o'clock  in  the  evening 
will  not  be  considered  as  an  unseasonable  hour  for  demanding 
payment  at  the  house  of  a  private  merchant  who  has  accepted 
a  bill'. 

The  following  cases  will  illustrate  the  nature  of  qualified 
acceptances. 

Defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods 
consigned  to  him  %  and  for  which  the  bill  was  drawn,  were 
sold.  Plaintiff  counted  upon  the  custom  of  merchants.  After 
verdict  for  plaintiff,  it  was  mpved  in  arrest  of  judgment,  that 
this  acceptance,  depending  on  the  contingency  oi  the  sale  of 
goods,  was  not  within  the  custom  of  merchants  or  negotiable. 
But  tiu  court  (after  consideration)  held  it  good ;  for  though 
the  plaintiff  might  have  refused  to  take  such  an  acceptance, 
yet  ne  might  submit  to  take  it  And  it  would  alfect  trade, 
if  factors  were  not  allowed  to  use  this  caution,  when  bills 
are  drawn  before  they  have  an  opportunity  to  dispose  of  the 
goods. 

So  where  defendant  accepted  a  bill  of  exchange  upon  ac- 
count of  the  ship  Thetis^  when  in  vash  for  the  said  vtssers 
cargo^y  and  the  plaintiff  averred,  that  at  the  day  when  the  bill 
became  payable,  the  defendant  was  in  cash  for  the  said  ship's 
cargo ;  it  was  objected,  in  arrest  of  judgment,  that  the  defen- 
dant was  not  liable  by  this  conditional  acceptance;  but  the 
court  overruled  the  objection. 

So  an  answer,  that  the  bill  would  not  be  accepted  till  a  navy 

q  Parker  ▼.  Gordon,  7  East,  3S5.  «  SmUhv  AbboU,Str.  iiss. 

r  Barclay  v.  Bailey,  vf  Camp.  N.  P.  C.    t  Joliau  v.  Shobrookje,  3  Wils.  9. 


(•24)  If  an  agreement  to  accept  is  conditional,  and  a  third  person 
takes  the  bill,  knowing  of  the  conditions  annexed  to  the  agreement, 
he  takes  it  subject  to  such  conditions.  Per  Lord  Mansfield,  C.  J. 
delivering  the  opinion  of  the  court  in  Mason  v.  Hunt,  B.  R.  M.  ^20 
G.  3.  Doug.  299. 
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bill  was  paid  \  was  holden  a  conditional  acceptance  to  pay 
when  the  navy  bill  should  be  discharged. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a  ques- 
tion of  law  *. 

Defendant  accepted  a  bill  of  exchange  to  pay  part  of  the 
sum  of  money  mentioned  in  the  bill^^,  this  was  hoiden  to  be 
valid,  although  it  was  contended,  that  such  partial  acceptance 
was  not  within  the  custom  of  merchants. 

If  the  payee  of  a  bill  annexes  a  condition  to  his  indorse- 
ment before  the  bill  has  been  accepted,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition,  and  if  the 
condition  is  not  performed,  the  property  in  the  bill  reverts  to 
the  payee,  and  he  may  recover  the  contents  against  the  ac- 
ceptor*. 

Liability  of  the  Acceptor. — ^The  acceptor,  by  reason  of  his 
acceptance,  which  is  prima  facie  evidence  pf  his  having,  in 
his  hands,  effects  of  the  drawer  to  answer  the  amount  of  the 
bill,  is  considered  as  the  principal  debtor,  and  primarily  li- 
able to  all  the  parties  to  the  bill ;  and  an  express  agreement 
only  will  discharge  him.  The  acceptor  undertakes  to  pay 
the  sum  specified  in  the  bill,  and  interest,  according  to  the 
legal  rate  of  interest  where  the  bill  becomes  due ;  but  his 
engagement  does  not  extend  any  further ;  consequently  the 
acceptor  of  a  foreign  bill  is  not  liable  for  re-exchange  •.  It 
never  was  doubted,  that  any  party  to  the  bill  (except  the 
drawer)  might  maintain  an  action  against  the  acceptor,  if 
the  bill  was  not  duly  honoured.  And  in  Parminter  v.  Sy- 
mons,  D.  P.  22  February,  1748**,  it  was  solemnly  determined, 
that  the  drawer  of  a  bill  of  exchange  (accepted  generally  by 
the  drawee,  having  effects  of  the  drawer  in  his  hands,  and 
protested  by  the  payee  for  non-payment,  and  afterwards 
paid  by  the  drawer)  might  maintain,  in  his  own  name, 
and  without  an  assignment  from  the  payee,  a  special  ac- 
tion on  the  case  against  the  acceptor,  and  recover  the  money 
so  paid. 

If  the  holder  of  a  bill  of  exchange  brings  separate  actions 
against  the  acceptor^,  drawer,  and  indorsers,  at  the  same 
time,  the  court  wil^  stay  the  proceedings  in  any  stage  of 

u  Piersonv.  Dunlop,  Cowp.  571.  b  Parmiuter  v.  Sytnous,  iBro.P.  C 

X  Sproatv.  MathpM>-s,  i  T.  R.  ]82.  604aiBnningjud|ni>ent  of  the  Court 

y  Weger»toffe  v.  Kepii«,  Str.  214.  of  Kinjr^B  Bench,  which  is  reportctl 

z  Rob«rt80u  ▼.Kensington,  4  Taunt.  in  1  Wils.iSS. 

30.  c  Smith  ▼.  Woodcock,  Same  •▼.  Dudley^ 

a  Woolsey  v.  Crawford,  2  Camp.  N.  P.  4  T.  R.  691.  Confirmed  bv  Anonyai. 

C.  445.  H.4UG.  3.B.  R. 
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the  action  against  the  drawer,  or  any  of  the  indorsers,  upon 

Eyment  of  the  amount  of  the  bill  and  costs  of  that  particu- 
'  action :  but  will  not  stay  proceedings  in  the  action  against 
the  acceptor,  except  on  the  terms  of  his  paying  the  costs  in  all 
the  actions,  because  he  is  the  original  defaulter  and  the  occa- 
sion of  all  those  costs. 

The  holder  of  a  bill  of  exchange,*,  having  been  informed 
that  the  acceptor  had  not  received  any  consideration  for  it,  and 
that  he  had  accepted  the  bill  merely  to  accommodate  the 
drawer,  for  several  years  after  it  became  due,  received  interest 
upon  the  bill  from  the  drawer,  and  neglected  to  call  upon 
the  acceptor  for  payment  At  length  he  brought  an  action 
s^inst  the  acceptor,  and  it  was  holden,  that  it  would  well  lie ; 
and  Buller,  J.  said,  that  nothing  but  an  express  agreement 
would  discbarge  an  acceptor;  and  the  plaintifl^*8  conduct  in  this 
case  only  meant,  that  he  would  try  to  recover  the  amount  of 
the  bill  from  the  drawer,  who  was  the  true  debtor,  if  he  could. 

The  holder  of  the  bill  may  discharge  the  acceptor  by  parol  •. 

NoTi'-acceptance  and  Notice  thereof.^^lf  a  bill  is  presented, 
and  an  acceptance  refused,  or  qualified  acceptance  only 
offered,  or  any  other  default  made,  due  diligence  must  be 
used  in  giving  notice  thereof  to  the  drawer,  if  the  holder 
means  to  resort  to  him  for  payment ;  and  this  rule  ought  to 
be  observed,  although  the  bill  presented  for  acceptance  be  a 
bill  payable  at  a  certain  time  after  date ;  for  altnough  it  be 
not  necessary  to  present  a  bill  of  this  description  for  accept- 
ance at  all,  yet  if  it  be  presented  and  dishonoured,  notice 
becomes  requisite  in  the  same  manner  as  upon  non-payment ; 
and  it  is  not  suiTicient  to  give  notice  of  the  non-acceptance  at 
the  same  time  with  the  notice  of  non-payment  ^  But  the 
omission  of  notice  of  non-acceptance  will  not  vitiate  the  re- 
medy against  the  drawer  at  the  suit  of  a  subsequent  bona 
fide  mdorsee  for  a  valuable  consideration  without  notice ;  who 
was  not  in  possession  of  the  bill  at  the  time  of  the  dishonour^. 

The  notice  of  the  dishonour,  which  may  be  by  letter  \  must 
be  given  within  a  reasonable  time  K  What  is  reasonable  time 
appears  to  be  a  question  of  law  dependent  on  facts,  viz.  the 
situation  of  the  parties,  the  place  of  their  abode,  and  the  faci- 
lity of  communication  between  them. 

d  Dingwall  T.  Dunster,  Dong.  247.  Dunn  v.  O'Kecffc,  B.  R.  Trin.  T. 

t  Whjitley  ▼.  Tucker,  1  Camp.  N.  P.        56  Geo.  3. 

C.  35.  g  DuiiQ  V.  O'KeeiTe,  ub.  sup. 

f  Roscow  T.  Hardy,  8  Camp.  N.  P.  C.    h  Adm.  per  £llenborougb,C.  J.  5  Esp. 

458.     But  see  i  Marah.  R.  613.  aod        N.  P.  C.  157. 

i    Darbiflhire  ▼.  Parker,  6  EaaL^s  R.  3. 


a20  BILLS  OF  EXCHANGE. 

Where  the  parties  reside  in  London,  each  party  has  a  day  to 
give  noticed 

In  Mailman  v.  D'Eguino,  2  H.  BI.  565,  which  was  the 
case  of  a  foreign  bill  drawn  payable  in  the  East  Indies,  a 
Certain  time  after  sight;  the  court  determined,  that  it  was 
not  necessary  to  send  notice  of  the  dishonour  by  an  acciden- 
tal foreign  ship,  which  sailed  thence,  not  direct  for  England ; 
but  that  it  was  sufficient  to  have  sent  notice  bv  tlie  first  re- 
gular English  ship  which  sailed  for  England,  considering 
the  latter  in  the  nature  of  the  regular  post  between  the  two 
countries. 

Notice  to  Dmwcr.— The  rule  which  requires  notice  to  be 
given  within  a  reasonable  time  hy  the  Itulder  (25)  of  a  bill  of 
exchange  to  the  drawer^  of  the  drawee's  refusal  to  accept,  is 
calculated  for  the  benefit  of  the  drawer,  in  order  that  he 
may,  upon  receiving  such  notice,  withdraw  his  effects  out  of 
the  hands  of  the  drawee.  On  this  rule,  however,  an  excep- 
tion has  been  engrafted  ^,  viz.  that  it  is  not  necessary  to  give 
such  notice  to  the  drawer,  where  the  drawer  has  not  any 
effects  in  the  hands  of  the  drawee  at  the  time  when  the'bill  u 
drawn  (26) ;  because,  in  this  case,  the  drawer  cannot  sustain 

k  Smith  ▼.  MntlettyS Camp.  N.  p.  C.  1  Walwyn  t.  St.  Quintin,  i  Bos.  & 
20S.  See  also  Jameson  ▼.  Swiatou,  9  Pul.  659.  Rogers  v.  Stepheus,  s  T.  R. 
Camp.  N.  P.  C.373.  713. 


(95)  \n  Shaw  v.  Crof\:,  sittings  after  T.  1798.  Chitty  on  Bills, 
98.  Kenj'on,  C.  J.  said,  that  it  did  not  make  any  diOerence  who 
gave  notire  to  the"  drawer  of  the  dishonour  of  the  bill ;  and  there 
ruled  a  notice  from  the  acceptor  sufficient^  observing^  that  the  ocily 
end  of  the  notice  was,  that  the  drawer  mi<(ht  have  recourse  to  the 
acceptor.  See  also  Jameson  v.  Swinton,  2  Camp.  N.  P.  C.  373. 
where  Lawrence,  J.  ruled,  that  the  drawer,  who  had  received  due 
notice  of  dishonour  from  the  first  indorsee,  was  liable  to  the  second 
indorsee,  who  had  merely  u;\ven  notice  to  his  indorser.  And  in 
Rosher  v.  Kieran,  4  Cam  ph.  87.  which  was  an  action  by  indorsee 
against  drawer,  Lord  Ellenborough  held  it  sufficient  to  prove 
that  defendant  had  notice  of  dishonour  from  the  acceptor.  But  see 
ex  parte  Barclay,  7  Ves.  jun.  5P8.  contra,  per  Eldon,  Ch.— It 
may  be  observed,  that  in  the  case  of  ex  parte  Barclay,  the  attention 
of  the  court  was  not  directed  to  Lord  K  'nyon*s  opinion  in  Shaw  v. 
Crofl, 

(26)  "  It  is  not  necessaiy  to  say,  whether  the  rule  which  dispenses 
witn  notice  in  cases  where  the  drawer  has  no  effects  in  the  hands  of 
the  drawee,  was  wisely  adopted  or  not.  That  rule  certainly  pro- 
ceeds upon  the  ground  of  fmud  in  the  drawer;  and  the  courts  have 
said,  that,  where  the  drawer  has  been  ^ilty  of  fraud,  he  snail  not 
claim  the  protection  of  those  rules,  which  were  introduced  for  the 
benefit  of  drawers  acting  bondfide*  When  a  person  draws  a  bill 
ujMjn  another,  who  has  uo  effects  in  his  hands,  he  !•  not  entitled  to 
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any  injury  from  the  want  of  such  notice  (-27);  but  if  the 
drawer  has  effects  in  the  hands  of  the  drawee,  at  the  time  of 
the  bill  drawn^f  though  it  does  not  appear  to  what  amount^ 
and  though  such  effects  are  withdrawn  before  the  bill  can 
be  presented,  the  circumstance  of  there  not  being  effects  in 
the  hands  of  the  drawee,  at  the  time  token  the  hill  is  pre* 
sented  for  acceptance  and  refused,  will  not  supersede  the  ne- 
cessity of  notice ;  for  it  would  be  very  dangerous  and  incon- 
venient, merely  on  account  of  the  shifting  of  a  balance  to  hold 
notice  not  to  be  necessary;  it  would  be  introducing  a  num- 
l)er  of  collateral  issues,  in  every  case  upon  a  bill  of  exchange, 
to  examine  how  the  account  stood  between  the  .drawer  and 
drawee,  from  the  time  the  bill  was  drawn,  down  to  the  time 
it  was  dislionoured.     So  if  the  drawer  has  effects  in  the  hands 

t  Orr  V.  Maginnis,  7  East,  359,    Blackhau  ▼.  Doren,  3  Camp.  N.  P.  C.  503. 


t     m 


notice  of  its  being  dishonoured,  since  he  must  know  without  such 
notice,  that  funds  have  not  been  provided  to  answer  it.'*  Per 
Chambre,  J.  in  Clegg  v.  Cotton,  3  Bos^  &  Pul.  239. 

(•27)  In  Walwynv.  St.  Quiutin,  1  Bos.  &  Pul.  652.  Eyre,  C.  J. 
said,  it  might  be  a  proper  caution  to  bflUholders  not  to  rely  on  it 
as  a  general  rule,  that  if  tlie  drawer  had  not  any  eifects  in  the  hands 
of  the  acceptor,  notice  was  not  necessary.  The  cases  of  acceptances 
on  the  faith  of  consignments  from  the  drawer  notcHMne  to  hand,  and 
the  case  of  acceptances  on  the  ground  of  fair  mercantile  agreements, 
might  be  stated  as  exceptions,  and  there  might  possibly  be  many 
others.  See  also  Clegg  v.  Cotton,  3  Bos.  &  Pul.  %39.  where  A., 
the  agent  in  America  of  B.  in  England,  drew  a  bill  upon  B.  and 
indoreed  it  to  C,  also  residing  in  America,  who  indorsed  it  over. 
Before  the  bill  became  due,  A.  having  reason  to  believe  that  B. 
would  fail,  lodged  property  belonging  to  B.  in  the  hands  of  C.  to 
answer  the  bill  m  case  it  should  be  returned,  C.  undertaking  to  re- 
store the  same,  whene\'er  it  should  appear  that  he  was  exonerated 
from  the  bill.  Acceptance  and  payment  of  the  bill  were  refused, 
but  no  notice  was  given  to  A. ;  held,  that  A.  was  discharged ; 
Heath,  J.  observing,  that  no  doubt  the  rule  dispensing  with  notice 
proceeded  on  the  ground  of  a  supposed  fraud ;  but  that  ground  was 
not  apphcable  to  a  case  where  an  agent  drew  upon  his  principal, 
unless  under  very  particular  circumstances.  See  farther  on  this 
subject  the  opinion  of  Ld.  Ellenborough,  C.  J.  in  Brown  v.  Maffey, 
15  East,  221.  and  Thackrav  v.  Blackett,  3  Camp.  N.  P.  C.  165. 
In  this  last  case,  Ld.  E.  held,  that  the  drawer  having  effects  in  hands 
of  acceptor  before  bill  became  due,  was  entitled  to  notice,  al- 
though he  had  not  such  effects  at  time  of  bill  drawn.  See  also 
Kucker  v.  Hiller,  3  Camp.  N.  P.  C.  217-  * 

r 
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of  the  drawee  at  any  time  between  the  drawing  of  the  bill 
and  its  becoming  due»  he  is  entitled  to  notice,  although  he 
had  not  any  such  effects  at  the  time  of  bill  drawn  \ 

The  insolvency  of  the  acceptor",  although  within  the  know- 
ledge of  the  drawer,  will  not  supersede  the  necessity  of  notice 
to  the  drawer  of  the  dishonour  of  the  bilL 

It  is  observable,  that,  although  the  holder  may  have  lost  his 
remedy  against  the  drawer,  by  laches,  in  not  giving  notice,  yet 
a  subsequent  promise  to  the  holder,  by  the  drawer,  that  he  will 
see  the  bill  paid,  will  enable  the  holder  to  maintain  an  action 
on  the  bill ". 

Notice  to  Indorser. — ^If  the  holder  of  a  bill  of  exchange 
looks  to  the  indorser  for  payment,  it  is  incumbent  on  him  to 
give  notice  of  the  dishonour  of  the  bill  within  a  reasonable 
time,  otherwise  the  indorser  will  not  be  liable. 

In  Blesard  v.  Hirst  and  another,  5  Bur.  2670.  it  was  holden, 
that  the  indorsee  of  an  inland  bill  of  exchange,  who  had  neg- 
lected to  give  notice  to  his  indorser  of  the  drawee's  refusal  to 
accept  until  a  month  had  elapsed,  in  the  course  of  which  the 
drawer  became  a  bankrupt,  could  not  recover  against  such  in- 
dorser (28). 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  without 
giving  notice  of  non-acceptance,  when  it  was  tendered  for  pay- 
ment and  refused,  and  then  immediately  returned  it  on  the 
second  indorser,  who  not  knowing  of  the  laches  took  up  the 
bUl ;  it  was  holden,  that  his  ignorance  of  the  laches  of  the  for- 
mer holder  did  not  entitle  him  to  recover  against  the  first  in- 
dorser who  set  up  such  defence  '. 

With  respect  to  the  drawer,  it  has  been  observed,  that 
want  of  effects  in  the  hands  of  the  drawee,  at  the  time  of 
bill  drawn,  will  supersede  the  necessity  of  notice ;  but  with 
respect  to  the  indorser,  as  he  has  not  any  concern  with  the 
accounts  between  the  drawer  and  drawee,  notice  of  non-ac- 
ceptance must  be  given  to  him  by  the  holder  of  the  bill  (29), 

m  HRininond  w,  Dufrene,  s  Camp.  N.    o  Hopes  v.  Alder,  6  East*!  R.  i6  n« 

P.  C.  145.  See  also  post.  p.  23. 

n  Etidaile  ▼.  Sowcrby,  ii  East,  114.         p  Roscoir  ▼.  Hardy,  is  East,  434.  Bat 

see  DanD  ▼.  0*Keeffe,  ante,  p.  319. 


(38)  Lord  Mansfield,  C.  J.  said,  in  this  case,  5  Burr.  267^.  that 
there  was  not  any  difference  in  this  respect  between  an  inland  and  a 
foreign  bill. 

(29)  In  Tindal  v.  Brown,  1  T.  R.  167.  an  action  was  brought 
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although  the  drawer  has  not  any  effects  in  the  hands  of  the 
drawee")  (30). 

A  subsequent  promise  by  the  indorser,  is  a  waver  of  the  obk 
jection  for  want  of  notice',  and  it  is  immaterial  whether  such 
promise  be  made  to  the  plaintiff,  or  to  a  third  person '  who 
neld  the  bill  at  the  time ;  but  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instalments,  made  without  know" 
ledse  of  all  circumstances  relative  to  the  bill  having  been  di^ 
honoured,  has  been  holden  not  to  be  a  waver  of  the  objection 
for  want  of  notice*. 

It  is  observable,  however,  that  the  rule  requiring  notice 
to  be  given  even  to  the  indorser,  is  applicable  only  to  fair* 

q  Goodall  ▼.  Dolley,    i   T.  R.  7 19.        Dufrctoe,  15  Ea&t,  975.  an  to  what ^ 

Wilkes  V.  Jacks,   Peake*i  N.  P.  C.        iball  be  evidence  of  a  waver  of  the 

309.  S  P.    Per  Kenyon,  C.  J.  ol^erttoii. 

r   PeakeV  N.  P.   C.  909.     Kuudie  v.  •  Potier  ¥.  Ray  worth,  13  Eait,  417. 

RobertiOD,  7  East,  931.  S.  P.  recog-  t  Goodall  ▼.  Dolley,  1  T.  R.712. 

nized  in  Jones  ▼.  Morcan,  9  Camp,  u  De  fieri  v.  Atkinson^  9  H.  Bl.  336. 

N.  P.  C.  475.    See  also  Hopleyv. 


by  indorsee  against  indorser  of  a  promissory  note.     The  defendant 
had,  within  a  reasonable  lime  after  default  of  pajrment  of  the  note; 
received  notice  thereof  from  the  maker ;  but  the  plaintiff,  the  hol- 
der, had  not  given  the  defendant  notice  until  two  days  after  the  bill 
beoune  due.  On  this  ground  the  court  held,  that  the  plaintiff  could 
not  recover,  and  that  due  notice  ought  to  be  given  by  the  holder 
himself  to  the  indorser  within  a  reasonable  time  after  default  of 
payment ;  Buller,  J.  observing,  **  that  the  purpose  of  giving  notice 
to  the  indorser,  is  not  merely  that  the  indorser  should  know  that  th^ 
note  is  not  paid;  for  he  is  chargeable  only  in  a  secondary  degree; 
bnt  to  render  him  liable,  you  must  shew  that  the  holder  looked  \a 
him  for  payment,  and  gave  him  notice  that  he  did  so.     The  notice 
by  another  person  to  the  indorser^  can  never  be  sufficient ;  but  it 
must  proceed  from  the  holder  himself.**     The  preceding  case  of 
Tindal  v.  Brown  was  cited  by  Eldon,  Ch.  in  ex  parte  Barclay, 
7  Ves.  jnn.  598.  and  the  same  rule  was  appHed  by  him  to  the  case 
of  the  drawer,  thereby  over-^ruling  the  opinion  of  Lord  Kenyon,  C.  J. 
in  Shaw  v.  Croft,  Cnitty,  98.  and  ante,  p.  330.  n.  which  case,  how** 
ever,  was  not  noticed  either  in  the  argument  or  by  the  court  in  ex 
parte  Barclay. 

(30)  The  exception  tb  the  general  rule  dispensing  with  notice 
where  there  are  not  effects  in  the  hands  of  the  drawee,  is  confined 
to  actions  brought  against  the  drawer,  and  the  indorser  is  in  all  cases 
intitled  to  notice.  Per  Lord  Kenyon^  C.  J.  in  Wilkes  v.  Jacks, 
Peake^s  N.  P.  C.  303. 

Ya 
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transactions  where  the  bill  has  been  given  for  value  in  the  or* 
dinary  course  of  trade  (31). 

In  addition  to  notice,  it  was  formerly  holden,  that  an  in- 
dorsee could  not  sue  his  indorser  until  he  had  demanded 
payment  of  the  drawer^  on  the  ground,  that  the  indorser  was 
only  a  warranter  for  the  payment  of  the  drawer ;  but  this 
doctrine  has  been  overruled,  and  it  is  now  settled,  as  well  in 
the  case  of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a 
demand  is  not  necessary,  as  appears  from  the  following 
cases. 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against 
the  indorser*.  On  general  demurrer,  it  was  objected  that 
plaintiff  had  not  shewn  a  demand  on  the  drawer,  in  whose 
default  only  the  indorser  warrants.  After  two  arguments,  the 
court  was  of  opinion,  that  the  declaration  was  good  enough  ; 
that  to  require  a  demand  upon  the  drawer,  would  be  laying 
such  a  clog  on  these  bills  as  would  deter  all  persons  from  tak- 
ing them ;  that  as  to  the  notion  which  had  prevailed,  that  the 
indorset  warrants  only  in  default  of  the  drawer,  there  was  not 
any  colour  for  it ;  for  every  indorser  waa  in  the  nature  of  a  new 
drawer,  and  at  nisi  prius  the  indorsee  was  never  put  to  prove 
the  hand  of  the  first  drawer. 

The  same  point  was  ruled  in  the  case  of  an  inland  bill  of 

X  Bromley  ▼.  Frasier,Str.  441. 


(31)  tn  an  action  against  the  payee  of  a  note,  it  appeared,  that 
the  note  was  not  presented  for  payment  till  the  day  after  it  became 
due,  and  that  no  notice  was  given  till  five  days  after  such  present- 
ment ;  but  it  also  appearing,  that  the  defendant  gave  no  value  for 
the  note,  that  he  lent  his  name  merely  to  give  it  credit,  and  that  he 
knew  at  the  time  that  the  maker  was  insolvent,  it  was  holden,  that 
the  plaintiff  was  entitled  to  recover.  De  Bert  v.  Atkinson,  2  H. 
BK  396*  So  in  Siason  v.  Thomlinson»  London  sittings,  17th 
December^  18Q5.  MSS.  Lord  Ellenborough,  C.  J.  ruled,  on  the 
authority  of  the  preceding  case,  that  where  the  indorser  has  not 
given  any  consideration  for  a  bill,  and  knows  at  the  time  that  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  he  (the  in-> 
dorser)  is  not  entitled  to  notice  of  the  non-payment  as  a  bonA  fidt 
holder  for  a  valuable  consideration  would  be.  But  see  Smith  v* 
Becket,  13  East,  187.  and  Brown  v.  Maffey,  B.  R.  H.  59  G.  3. 
15  East,  916.  in  which  last  case  it  was  holden,  that  an  indorser  is 
entitled  to  notice  of  dishonour,  although  he  has  not  received  any 
value  for  his  indorsement,  if  he  did  not  know  that  the  bill  was  an  ac^ 
commodation  bill  in  its  inception. 
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exchange,  in  Heylin  v.  Adamson,  B.  R.  M.  32  Geo.  3.  2  Burr. 
669  (32). 

Foreign  bills  of  exchange  ought  to  be  presented  to  the 
drawee,  by  a  notary  public  (to  whom  credit  is  given,  because 
he  is  a  public  officer]  and  acceptance  demanded  ^  If  the 
drawee  refuses  to  accept  the  bill*,  then  the  notary  ought  to 
draw  a  protest  for  non-acceptance  (33). 

Protest. — ^A  protest  on  an  inland  bill  of  exchange  was  not 
necessary  until  the  latter  end  of  King  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  found 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce,  ' 
it  was  enacted  by  s^tat.  9  &  10  W.  3.  c.  17.  that  "  where  bills 
"  of  exchange  (of  5/.  or  upwards,  payable  at  a  certain  time 
•*  after  date  *,  and  expressed  to  be  for  value  received,)  are 
"  drawn  in,  or  dated  at,  any  place  in  England,  Wales,  or 
"  Berwick-upon-Tweed,  upon  any  persons  of  or  in  any  other 

y  Pfr  BuHer,  J.  io  LefUey  r.   Mills,  a  This  act  doe*  not  extend  to  biUt  pay« 

4  T.  R.  175.  able  after  sight.     Leftley  v.  Mills,  4 

z  Per  HoU,  C.  J.  6  Mod.  29.  BulJer  v.  T.  R.  170. 
Cripps. 


(39)  There  is  a  dictum  of  Lord  Hardwicke,  Ch.  to  the  same 
effect  in  Lake  v.  Hayes,  H.  1736*  I  Atk.  281.  assigning  the  same 
reason,  viz.  that  every  indorser  is  as  a  new  drawer. 

(33)  In  Cromwell  and  another  v.  Hynson,  2  Esp.  N.  P.  C  51 1  • 
Kenyon,  C.J.  ruled,  that  wh^n  notice  of  noD-acceptance  was  given 
to  the  indorser  of  a  foreign  bilU  it  was  not  necessary  that  such  notice 
should  be  accompanied  with  a  copy  of  the  protest  for  non<4i(Ccept- 
ance.  The  case  of  Goostrey  t.  Mead,  Gilb.  £vid.  Ed,  1761.  p« 
79>  and  Bull.  N.  P.  271*  seems  to  be  at  variance  with  this  decision 
of  Kenyon,  C.  J.  A.  drew  a  bill  of  exchange  in  the  West  Indies 
on  T.  in  London,  at  60  days  sight,  payable  to  W.  or  order ;  W.  in- 
dorsed to  G.  who  presented  the  bill  to  T.,  who  refusing,  G.  noted  it 
for  non-acceptance,  and  at  the  end  of  sixty  days  protested  it  for  non- 
payment, and  then  wrote  a  letter  to  A.,  and  also  to  his  agent  in  the 
West  Indies,  acquainting  them  that  the  bill  was  not  accepted.  In 
an  action  brought  against  A.  by  G.,  on  this  case  he  was  non-suited» 
**  for  by  not  Mending  the  proieit  for  non-acceptance,  he  made  him- 
self liable.'*  The  only  wav  in  which  this  case  can  be  reconciled 
with  Lord  Kenyon's  decision  is,  by  considering  the  expressions  used 
in  the  latter  case,  **  not  sending  Uie  protest,**  as  meaning  nothing 
more  than  '^  not  giving  notice  of  the  non-acceptance.*'  *'  The  i*e- 
quiring  a  protest  for  non-acceptance  is,  not  because  a  protest 
amounts  to  a  demand,  for  it  is  only  giving  notice  to  the  drawer  to 
get  his  effects  out  of  the  hands  of  the  drawee^*'  Per  Cur.  in  Brom- 
ley T.  Frazier,  Str.  442. 
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it 


place,  in  such  cases,  after  presentation  and  acceptance,  (y 
underwriting  the  bills  under  the  parties'  hands,  and  after 
**  the  expiration  of  three  days**  alter  the  time  when  the 
*•  same  shall  be  due,  on  refusal  or  neglect  of  payment  thereof, 
"  the  party,  to  whom  the  said  bill  is  made  payable,  his  agent, 
"  &c.  may  cause  the  same  to  be  protested  by  a  notary  public, 
**•  and  in  default  of  such  notaiy,  by  any  other  suDstantial 
**  person  of  the  place,  in  the  presence  of  two  witnesses ;  the 
**  pjotest  to  be  written  under  a  copy  of  the  bill  in  the  follow- , 
•*  mg  form :" 

Know  all  men,  that  7,  A.  JB.  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  bill,  of  which  the  above  is  the  copy,  which  the 
said  did  not  pay  ;  wherefore,  I,  the  said 

do  hereby  protest  the  said  bill ;  dated  this  day  of 

By  s.  2.  **  the  protest  is  to  be  sent  within  fourteen  days 
**  after  the  making  thereof,  or  due  notice  given  thereof  to 
**  the  party  from  whom  the  bills  were  receivM,  who  is  (upon 
''  producing  such  protest)  to  repay  the  bills  with  all  inter- 
*'  est  ^  and  charges  from  the  day  such  bills  were  protested 
•*  (34),  sixpence  only  to  be  paid  for  the  protest*.  In  default 
**  or  neglect  of  such  protest  or  due  notice,  the  person  so  fail- 
**  ing  or  neglecting  shall  be  liable  to  all  costs,  damages,  and 


There  not  having  been  in  the  statute  of  W.  3.  any  provi- 
sion for  protesting  mland  bills,  in  the  case  of  refusal  by  the 
drawee  to  accept  them,  by  writing  under  his  hand,  the  in- 
tention of  that  statute  was  entirely  evaded,  by  the  refusal  o[ 
merchants  and  other  persons  to  accept  such  bills  by  under- 
writing them ;  as  a  remedy  for  thi3  defect,  by  stat.  3  and  4 

h  See  4  T.  R.  170.  er.    Per  Raymond,  C.  J,  Harris  r- 

c  If  there  be  not  any  protent,  intereft        Benson,  Str.910. 
is  not  recoTerable  against' the  draw-    d  4  T.  R.  170. 


(34)  This  statute  does  not  take  nway  the  party's  action,  where 
there  is  not  any  protest]^  to  recover  the  amount  of  the  bill ;  but  it 
seems^  that  iu  such  case  he  is  not  entitled  to  recover  interest  and 
chaises.  Per  Hplt,  C.J.  in  Broughv.  Parkins,  Lord  Raym.993. 
'The  principal  is  recoverable  without  protest,  per  Lord  Hardwicke, 
C.  J.  in  Lumley  v.  Palmer,  Ca.  Temp.  Hardw.  77* 

(35)  The  statute  here  seems  to  give  the  drawer  a  remedy  by  acr 
tion,  against  the  party  failing  to  make  protest,  for  costs  and  da« 
mages.    Per  Holt,  C.  J*  in  Brough  t.  Parkins,  Lord  Raym.  S9^ 
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Ann.  c.  9.  s.  4.  it  is  enacted  (36),  that  **  upon  presenting 
such*  bills  drawn  for  the  payment  of  five  pounds  or  up- 
wards, in  case  the  drawee  should  refuse  to  accept  them 
by  underwriting  the  same,  the  nayee,  his  agent,  &c.  shall 
cause  tlie  same  to  be  protestea  for  non-acceptance,  as  in 
case  of  foreign  bills  of  exchange.  The  protest  to  be  made 
by  such  persons  as  are  appointed  by  the  stat  of  W.  3« 
to  protest  for  non-payment^  and  2^.  only  to  be  paid  for 
it," 

Sect  5.  **  Provided,  that  no  acceptance  of  such  bill  shall 
be  sufficient  to  charge  any  person,  unless  the  same  bill  be 

**  underwritten  or  indorsed  in  writing  thereupon  (37),  and 
if  such  bill  be  not  so  accepted,  the  drawer  shall  not  be  lia- 
ble to  pay  any  costs,  damages,  or  interest,  unless  such  pro- 
test be  made  for  non-acceptance  thereof,  and  within  14 
days  after  such  protest,  the  same  be  sent,  or  otherwise 
notice  thereof  be  given,  to  the  party  from  whom  such  bill 

"  was  received,  or  left  in  writing  at  the  place  of  his  or  her 
usual  abode ;  and  if  such  bill  be  accepted,  and  not  paid 
before  the  expiration  of  three  days  after  the  said  bill  shall 

*•  become  due,  the  drawer  shall  not  be  liable  to  pay  any 
costs,  damages,  or  interest,  unless  a  protest  be  made  and 
sent,  or  notice  thereof  given,  in  manner  and  form  above 
mentioned ;  nevertheless,  every  drawer  of  such  bill  shall 
be  liable  to  make  payment  of  costs,  damages,  and  interest, 
upon  such  inland  bill,  if  any  one  protest  be  made  of  non- 
acceptance  or  non-payment  thereof,  and  notice  thereof  be 

•*  sent,  given,  or  left  as  aforesaid." 

Sect  ?•  *^  If  any  person  accept  any  such  bill  (38)  in  satis- 

e  See  tUt.  9  fc  |0  W.  3.  c.  17. 1. 1.  and  3  &  4  Add.  c.  9.  i.  6. 


(36)  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  justly 
observed,  that  this  statute  was  drawn  very  darkly. 

(37)  **  If  these  words  stood  singly,  it  would  be  hard  to  say  that 
any  remedy  lay  against  the  acceptor  by  reason  of  a  parol  acceptance  ; 
but  the  generality  of  these  words  is  restrained  by  the  words  that 
immediately  follow,  so  that  the  tirst  general  words  are  only  to  be 
understood  to  relate  to  the  charging  the  drawer  with  interest  and 
costs.*'  Cas.  Temp.  Hardw.  7».  Per  Lord  Hardwicke,  in  Lum- 
ley V.  Palmer. 

(38)  That  is,  a  bill  fpr  5/.  or  upwards,  payable  after  date,  and 
expressed  to  be  for  valae  received,  see  s.  4. 

Formerly,  a  bill  given  in  payment  of  a  precedent  debt,  was  not 
considered  as  paymenti  unless  the  money  was  paid  by  the  drawee* 


«< 


« 


«« 
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**  faction  of  any  former  debt  or  sum  of  money,  formerly  due 
**  unto  him,  the  same  shall  be  esteemed  a  complete  payment 
**  of  such  debt,  if  such  person  doth  not  take  bis  due  course 
*'  to  obtain  payment  thereof,  by  endeavouring  to  get  the  same 
**  accepted  and  paid,  and  make  his  protest,  as  aforesaid,  either 
"  for  non-acceptance  or  non-payment  thereof." 

Sect.  8.  "Provided,  that  nothing  herein  contained  shall 
extend  to  discharge  any  remedy  (39)  that  any  person  may 
have  against  the  drawer,  acceptor,  or  indorser  of  such 
bill." 


<< 


c« 


In  case  any  inland  bills  of'exchange^  (for  5/.  or  upwards, 
payable  at  a  certain  time  after  date,  and  expressed  to  be' 
"  for  value  received)  be  lost  or  miscarried  within  the  time  be- 
•*  fore  limited  for  payment,  the  dratoer  shall  give  other 
**  bills  of  the  same  tenor  with  those  first  given,  the  persons 
to  whom  they  shall  be  so  delivered  giving  security  to  the 
drawer  to  indemnify  him  in  case  the  bills  shall  be  found 
"  again." 

The  indorsee  qf  a  logt  bill,  where  the  bill  has  been  indorsed 
in  l)lank,  cannot  recover  at  law  against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered  >^ ;  he  must  resort  to  a  court 
of  equity  for  relief**.  But  where  the  bill  lost  had  only  a  spe- 
cial indorsement  upon  it,  an  action  may  be  maintained,  without 
producing  the  bill\ 

Liability  of  the  Drawer  on  Non-acceptance. — If  the  drawee, 
Qn  presentment  for  acceptance,  dishonour  the  bill,  the 
drawer  may  be  called  on  for  immediate  payment  (40).    In 

r  9  &  10  W.  3.  c.  17.  f .  3.  i    Lonp  t.  Bailie,  2  Camp.  N.  P.  C. 

f  Picraon  r.  Hutcbintou,  8  Camp.  N.        914.  n.    See  alto  Brown  ▼.  Mewiter, 

P.  C.  8li.  dM.  &S.381. 

h  See  Walmtley  t.  Child,  I  Vet.  341. 

and  Exp.  Greenway,  6  Vet.  juo.  813. 


although  the  holder  had  neglected  to  present  it  for  payment,  or  to 
give  notice  of  non-payment.  See  1 2  Mod.  203.  Ca.  Temp.  Holt, 
299-  Salk.  124.     See  Bishop  v.  Rowe,  3  M.  &  S.  3G2. 

*  (39]  **  The  construction  of  this  clause  is,  that  it  relates  to  the 
remedy  for  the  principal  sum  in  the  bill,  for  these  two  acts  (viz.  9  8c 
10  W.  3.  c.  17.  and  3  &:  4  Ann.  c.  9*)  relate  to  and  make  a  provi- 
sion for  protests,  which  are  to  be  followed  with  interest,  damages, 
and  charges  upon  the  drawer;  and,  therefore,  this  is  a  very  natural 
proviso,  that  this  should  not  extend  to  discharge  any  remedy  that 
they  might  have  for  the  principal  sum,  though  there  were  no  such 
protest."  Per  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer^  Ca. 
Temp.  Hardw.  78. 

(40)  A  foreign  bill  of  exchange  was  drawn  payable  at  130  days 
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Milford  V.  Mayor,  Doug.  55.  where  the  defendant  was 
holden  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of  exchange, 
drawn  by  defendant  and  indorsed  to  plaintiff,  although  the 
bill  was  not  due  at  tlie  time  of  the  arrest;  yet  the  drawee 
having  dishonoured  the  bill,  the  court  refused  to  discharge  the 
defendant  (41).  And  in  Ballingalls  and  another  v.  Gloster,  B. 
R.  E.  43  G.  3.  3  East's  R.  481.  it  was  adjudged,  that  the  in- 
dorsee of  a  foreign  bill  of  exchange  might  bring  an  action 
against  the  person  who  had  indorsed  it  to  him,  immediately 
on  the  non-acceptance  of  the  drawee,  although  the  time  for 
which  the  bill  was  drawn  was  not  elapsed,  on  the  ground, 
that  every  indorser  was  in  the  nature  ot  a  new  drawer.  And 
Lord  Ellenborough,  C.  J.  said,  that,  in  a  late  case  tried  before 
him  at  Guildhall,  it  appeared  to  be  the  universally  received 
law  on  the  Continent,  that  an  indorser  was  liable  immediately 
on  the  non-acceptance  of  the  drawee. 


V.  Of  the  Transfer  of  Bills  of  Exchange. — Of  the  Party 
in  whom  the  Right  of  Transfer  is  vested. 

Bills  payable  to  order  (42)  or  to  bearer,  are  negotiable. 


after  sight,  but  when  the, bill  was  presented  for  acceptance,  that 
was  refused ;  upon  which  an  action  was  immediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the  120 
days.  On  the  trial,  the  defendant  objected,  that  he  was  not  liable 
until  the  expiration  of  the  120  days,  and  offered  to  call  evidence  to 
prove,  that  the  custom  of  merchants  was  such.  But  Lord  Mans- 
tield,  C.  J.  said,  the  law  was  clearly  otherwise,  and  refused  to  hear 
the  evidence.  Bright  v.  Furrier,  London  Sittings  afler  Trin.  5 
Geo.  3.  Bull.  N.  P.  269*  cited  by  Ellenborough,  C.J.  in  Ballin- 
galls V.  Gloster,  3  East's  R.  483.  . 

(41)  In  Macarty  v.  Barrow,  B.  R.  E.  6  Geo.  2.  Str.  94D.  (more 
fully  and  accurately  reported  from  a  note  supplied  by  Wilmot,  C.  J. 
in  3  Wils.  17.  and  from  Ford*9  note,  in  7  East,  437.  n.  (a)  and  re- 
cognized in  Francis  v.  Rucker,  Ambl.  672.)  the  defendant  hav* 
ing  drawn  bills  on  Spain,  which  were  afterwards  protested  for  non- 
acceptance,  became  a  bankrupt  before  they  were  returned,  and»  be- 
ing arrested,  he  was  discharged »  upon  motion^  on  the  ground  that 
it  was  a  debt  contracted  before  the  bankruptcy,  and  at  the  veiy  in« 
stant  when  the  bills  were  drawn. 

(42)  It  must  be  observedi  that  the  indorsement  of  a  bill  which  has 
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and  the  transfer  of  them  for  a  good  and  valuable  consideration 
vests  a  right  of  action  in  the  assignee.  It  is  a  rule  of  the  com- 
mon laWy  that  choses  in  action  are  not  assignable;  but  in  the 
case  of  bills  of  exchange  there  is  an  exception  to  this  rule,  and 
in  fevour  of  commercial  intercourse  they  are,  by  the  custom  of 
merchants,  assignable  to  a  third  person  not  named  in  the  bill, 
or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a  right  of 
action  in  his  own  name.  Whether  a  bill  of  exchange  be  ne- 
gotiable or  not,  is  a  question  of  law^. 

In  respect  of  bills  payable  to  order,  the  custom  has  directed, 
that  the  assignment  should  be  mside  by  a  writing  on  the 
bill,  called  an  indorsement ;  and  in  respect  of  bills  payable  to 
bearer,  that  the  assignment  should  be  constituted  by  delivery 
only  (43).  A  transfer  of  a  bill  of  exchange  by  indorsement  is 
an  act  similar  in  effect  to  making  a  new  bill,  the  indorser  being 
in  the  nature  of  a  new  drawer*. 

Indorsements  are  of  two  kinds,  1st  blank,  2d.  in  full— An 
indorsement  in  blank,  which  is  the  most  common,  is  made  by 
the  writing  the  indorser's  name  on  the  back  of  the  bill,  with- 
out any  mention  of  the  name  of  the  person  in  whose  favour 
the  indorsement  is  made  (44). 

k  Grant  ▼.  Vaugban,  3  Bvrr.  1SS3.        wicke,  Chr.  i  Atk.fiSs.  Lord  Mam- 

1526.1598.  Held,  C.J.  9  Burr.  674.     Lord   EU 

1  Per  Bolt,  C.  J.  Skin.  4ii.    Hard-        leuborougb,  C.  J.    a  £ast*»  R.  4SS. 


not  the  words  **  or  to  his  order*'  is  good,  or  of  the  same  effect  be- 
tween indorser  and  indorsee  to  make  the  indorser  chargeable  to  the 
indorsee.     Per  Holt,  C.  J.  Hill  v.  Lewis,  Salk.  133. 

(43)  If  a  bill  be  payable  to  A.  or  bearer,  and  A.  delivers  it  over 
for  money  received  without  indorsement,  this  is  a  sale  of  the  bill, 
and  the  seller  does  not  become  a  new  security  ;  but  if  be  bad  in- 
dorsed it,  he  had  become  a  new  security,  and  then  he  had  been 
liable  upon  the  new  indorsement.  Per  Holt,  C.  J.  Governor  and 
Company  of  the  Bank  of  England  v.  Newman,  Lord  Raymond^ 
442.    Cited  in  Eiuly  v.  Lye,  15. East,  7.  and  post.  tit.  Partner. 

(44)  Indorsements,  either  blank  or  special,  subsequent  to  a  blank 
indorsement  by  the  payee,  may  be  struck  out  even  at  the  trial  ^ ; 
consequently  a  remote  indorsee  may  declare  as  the  immediate  in- 
dorsee of  the  payee  or  first  indorser. 

Indorsees  of  a  bill  of  exchange  against  acceptor.  The  bill  was 
indorsed  in  blank  by  the  payee,  and  after  several  indorsements  it 
came  to  one  Jackson  a  bankrupt,  (whose  assignees  had  indemnified 
defendant)  under  a  special  indorsement  to  him  or  order.    Jacksooj 

•  Thecd  T.  LovelfStr.  iios. 
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If  A.  the  payee  of  a  bill  of  exchange  indorses  it  in  blank  * 
and  delivers  it  to  B.,  and  B.  writes,  above  A/s  indorsement, 
**  pay  the  contents  to  C."  without  subscribing  his  own  name, 
B.  is  not  liable  to  C.  as  an  indorser  of  the  bill ;  for,  in  order  to 
make  a  partjr  liable  as  an  indorser,  his  name  must  appear 
written  with  intent  to  indorse. 

An  indorsement  in  full,  or  special  indorsement,  mentions 
the  name  of  the  indorsee,  as  thus,  **  Pay  the  contents  to  A. 
B."  and  is  subscribed  with  the  name  of  the  indorser  (45). 

m  ViDccnt  ▼.  Horlock,  i  Camp.  N.  P.  C.  442. 

without  indorsioe  the  bill,  sent  it  to  Muir  and  Atkinson,  who  dis- 
counted it  with  ptaintifFs*  Plaintiffs  bad  struck  out  all  the  indorse- 
ments except  the  first.  Per  Lord  Kenyon,  C.  J.  "  The  fair 
holder  of  a  bill  may  consider  himself  as  the  indorsee  of  the  payee* 
and  strike  out  all  the  other  indorsements.  This  special  indorse- 
ment being  made  after  the  payee  had  indorsed  it,  cannot  affect  the 
title  of  the  present  plaintiffs.'*  Smith  and  others  v.  Clarke,  Sit* 
tings  for  London  after  T.  34  Geo.  3.  Peake's  N.  P.  C*  925.  I  Esp. 
N.  P.  C.  180.  S.  C.  So  where  there  were  several  blank  indorse* 
ments  intermediate  between  the  indorsement  by  the  payee  and  the 
indorsement  by  the  defendant,  and  plaintiff  declared  that  the  payee 
indorsed  the  bill  to  the  defendant,  who  indorsed  it  to  plaintiff;  this 
was  holden  good.  Chaters  v.  Bell,  4  Esp.  N.  P.  C.  210.  Per  Lord 
EUenborough,  C.  J. 

(45)  A  full  or  special  indorsement  contains  in  itself  a  transfer  of 
the  interest  in  the  bill  to  the  person  named  in  such  indorsement. 
Poth.  Traitcdu  Contrat  de Change,  part  I.  chap.  2.  s.  23,  24.  But 
a  bare  indorsement,  without  other  words  purporting  an  assignment, 
does  not  work  an  alteration  of  the  property.  Per  Cur.  Lucfts  ▼• 
Haynes,  Salk.  130* 

Clark  having  a  bill  of  exchange  payable  to  him  or  order,  put  his 
name  upon  it,  leaving  a  vacant  space  above,  and  sent  it  to  J.  S.  his 
friend,  who  got  it  accepted  ;  hut  the  money  not  being  paid,  Clark 
brought  assumpsit  against  the  acceptor.  And  it  was  objected,  that 
the  action  should  have  been  brought  by  J.  S.  But  per  Holt,  C.  J., 
J.  S.  had  it  in  his  power  to  act  either  as  servant  or  assignee.  If  he 
had  filled  up  the  blank  space,  making  the  bill  payable  to  him,  as  he 
might  have  done  if  he  would,  that  would  have  witnessed  his  elecr 
tion  to  have  received  it  as  indorsee.  The  property  of  the  bill 
would  have  been  transferred  to  him,  and  he  only  could  have  main* 
tained  this  action  against  the  acceptor ;  but  since  he  has  not  filled 
up  the  blank  space,  his  intention  is  presumed  to  act  as  servant  only 
to  Clark,  whose  name  was  put  there ;  that  on  payment  thereof  a 
receipt  for  the  monejr  might  be  written  over  his  name,  and  therefore 
the  action  is  maintainable  by  Clark.  Clark  v.  Pigot,  Salk.  126* 
imd  12  Mod.  192. 

From  the  foregoing  case  it  appears  that  a  blank  indorsement  is  an 
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It  is  not  necessary  that  in  an  indorsement  of^his  kind  the 
words  "  or  order"  should  be  subjoined  to  the  name  of  the  in- 
dorsee ;  for  if  a  bill  be  drawn  payable  to  order,  the  negotiabi- 
lity of  the  bill  will  not  be  restrained  by  the  omission  of  the 
words  "  or  order"  in  the  indorsement,  as  will  appear  from  the 
following  cases: 

Upon  a  case  made  at  nisi  prius",  coram  Pratt,  C.  J.  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement  made 
by  A.,  whereby  he  appointed  the  payment  to  be  to  B.,  or  order^ 
and  upon  producing  the  bill  in  evidence,  it  appeared  to  be 
payable  to  A.,  or  order,  but  the  indorsement  was  in  these 
words,  "  Pay  the  contents  to  B."  and  therefore  it  was  object- 
ed, that  the  indorsement,  not  being  to  order,  did  not  agree  with 
the  plaintiil'^s  declaration ;  but,  upon  consideration,  the  whole 
court  were  of  opinion,  it  was  well  enough,  that  being  the  legal 
import  of  the  indorsement ;  and  that  the  plaintiff  might  upon 
this  have  indorsed  it  over  to  another,  who  would  be  the  pro- 
per order  of  the  first  indorser  (46). 

So  where  a  foreign  bill  of  exchange  was  drawn  by  A.  on 
B*.,  payable  to  C.  or  order,  and  accepted  by  B.,  and  C.  in- 


n  Aclieion  ▼.  Fouutain,  Str.  597* 


o  Edie  T.  E.  I.  Company, 2  Barr.  isi6. 
and  1  Bi.  R.  295. 


equivocal  act,  and  that  it  is  in  the  power  of  the  party  to  whom  the 
bill  is  delivered  to  make  what  yse  he  pleases  of  such  an  indorse- 
ment. He  may  either  use  it  as  an  acquittance  to  discharge  the  bill, 
gr  as  an  assignment  to  charge  the  indorser. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed  in 
this  manner,  *'  pay  the  money  to  my  use,"  in  order  to  prevent  their 
being  filled  up  with  such  an  indorsement  as  passes  the  interest.  Per 
Lord  Hard wicke,  Ch.  in  Snee  v.  Prescott,  ]  Atk.  249. 

**  A  bill,  though  once  negotiable,  is  certainly  capable  of  being 
restrained.  I  remember  this  being  determined  on  argument.  A 
blank  indorsement  makes  the  bill  payable  to  bearer;  but  by  a  spe- 
cial indorsement  the  holder  may  stop  the  negotiability."  Per  Lord 
Mansfield,  C.  J.  Ancher  v.  Bank  of  England,  Doug.  639. 

^46)  Before  this  decision  in  the  case  of  Acheson  v.  Fountain,  the 
same  doctrine  had  been  laid  down  with  respect  to  a  promissory  note, 
in  the  case  of  More  v.  Manning,  C.  B.  M.  5  Geo.  1.  ComyVs  R. 
311,  viz.  that  where  a  note  is  drawn  payable  to  order,  and  the  payee 
indorses  it  to  A.  (omitting  the  words  **or  order/')  A.  has  (notwith- 
standing such  omission)  all  the  interest  in  the  note,  and  may  indorse 
it  to  B.,  who  upon  such  indorsement  may  maintain  an  action  against 
the  maker. 
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dorsed  it  to  D.  without  adding  the  words  *'  or  order/'  and  D. 
afterwards  indorsed  it  to  £.  woo  brought  an  action  against  B., 
the  acceptor,  for  non-payment;  evidence  having  been  ad- 
duced at  the  trial  of  the  usage  of  merchants  with  respect  to  in- 
dorsements of  bills  payable  to  order,  where  the  words  "  or  or- 
der*' were  omitted  in  the  indorsement,  which  evidence  was 
contradictory,  some  merchants  declaring  that  the  omission  did 
Dot  make  any  difference,  others,  that  it  restrained  the  nego- 
tiability of  the  bill,  and  made  it  payable  to  the  indorsee  only; 
the  jury  found  a  verdict  for  the  defendant — On  a  motion  for 
a  new  trial,  on  the  ground  that  evidence  of  the  usage  ought 
not  to  have  been  allowed ;  that  the  custom  of  merchants  was 

fiart  of  the  law  of  England,  and  that  the  law  of  England  was 
uUy  settled  on  this  point:  the  court  were  unanimous  that  a 
new  trial  ought  to  be  granted ;  and  Ld.  Mansiield,  C.  J.  said, 
he  was  clear  that  the  evidence  ought  not  to  have  been  admit- 
ted, for  the  law  was  fully  settled  in  the  cases  of  More  v.  Man- 
ning, and  Acheson  v.  Fountain,  ante.  The  other  judges  con- 
curred, and  Denison,  J.  said,  that  there  was  not  any  instance  of 
a  restrictive  limitation,  where  a  bill  was  originally  made  pay- 
able to  A.  or  order ;  that  he  had  never  heard  of  an  indorse- 
ment to  A.  only,  and  that  in  general  the  indorsement  followed 
the  nature  of  the  thing  indorsed. 

As  a  bill  of  exchange,  payable  to  A.'s  order,  is,  by  the 
custom  of  merchants,  payable  to  A.,  if  he  does  not  mak^ 
any  order;  so  by  an  indorsement  of  a  bill  of  exchange  to 
the  order  of  A.,  A.  is  entitled  to  payment,  if  he  makes  no 
order. 

A  bill  of  exchange  was  drawn ',  payable  to  L  S.,  who  in- 
dorsed it  in  this  manner:  "  Pay  the  contents  of  the  bill  unto 
the  order  of  Mr.  Fish.er."  Fisher  brought  an  action  as  indor- 
see, averring  he  had  made  no  order  to  receive  the  money.  The 
defendant  demurred  to  the  declaration,  supposing  that  Fisher 
could  not  maintain  the  action,  because  the  indorsement  was 
not  to- him,  but  to  his  order;  sed  per  curiam:  The  action 
is  well  brought  against  the  indorser;  for  among  tradesmen 
this  form  of  indorsement  is  commonly  used,  although  it  is 
intended  to  be  made  payable  to  the  person  whose  order  is 
mentioned. 

A  bill  payable  to  the  order  of  A«  is  payable  to  A.  %  if  he 
does  not  order  it  to  be  paid  to  any  other  person ;  and  where 
no  such  order  appears,  it  will  be  presumed  that  none  was 
made. 

p  Fisber  ▼.  Poinfiet,  Carth.  4o.j.  q  Smith  v.  M'Clurc,  S  East,  476. 
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Defendant  had  given  a  bill  under  his  hand  to  pay  to  £•  G. 
or  order,  a  sum  of  money '»  and  E.  G.  by  indorsement  ordered 
part  of  the  money  to  be  paid  to  plaintiff^  upon  which  an  ac« 
tion  was  brought ;  and  a  special  custom  amon^;  merchants 
was  laid  in  the  declaration  according  to  the  plamtiff 's  case : 
upon  demurrer  to  an  insufficient  plea,  which  defendant  had 
pleaded,  it  was  adjudged  a  void  custom,  and  that  the  declara^ 
tion  was  ill ;  for  where  a  man's  contract  hath  subjected  him 
only  to  one  action,  it  cannot  be  divided  so  as  to  subject  him 
to  two  or  more.  It  was  admitted,  however,  that  ii*  the  plain- 
tiff had  acknowledged  the  receipt  of  the  residue,  the  declara- 
tion would  have  b^n  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  payable 
to  order,  it  is  necessary  for  the  indorsee,  in  an  action  against 
the  acceptor,  to  prove  the  hand-writing  of  the  payee  or  first 
indorser  * ;  and  therefore,  though  the  bill  may  come  into  the 
hand^  of  another  person  of  the  same  name  with  the  payee,  yet 
his  indorsement  will  not  confer  a  title,  although  the  payee  be 
not  particularly  described  in  the  bilP;  such  an  indorsement, 
if  made  with  the  knowledge  that  he  is  not  the  person  to  whom 
the  bill  was  made  payable,  is  a  forgeiy,  through  the  medium 
of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  indorsed  in  blank,  both  which  pass  by  delivery;  if 
an  assignee  takes  them,  without  any  knowledge  (47)  of  defect 
of  title,  bond  jScfe,  and  for  a  valuable  consideration,  such  as- 
signee is  entitied  to  payment  (48). 

r  Hawkins  ▼.  Cardy,  Salk.  6s.  Cartb.    t   M«ad  ▼.  Young,  4  T.  R.  S8.  per  tliMe 

466.  Ld.  Raym.  360.  S.  C.  justicea,  Kenyon,  C.  J.  diss. 

■  Smith  T.  Cbetter,  1  T.  R.  S54. 


(47)  See  Good  v.  Coe,  cited  in  argument,  in  Boehm  v.  Sterlinf^, 
7  Term  R.  4^7.  where  the  plaintiff  had  taken  the  note,  on  which 
he  sued,  for  a  valuable  consideration,  three  months  after  it  waa  due; 
and  it  appearing  that  the  note  had  been  lost  by  the  true  owners^ 
and  that  the  person  from  whom  the  plaintiff  received  it  had  notice 
of  thiSf  Lord  Kenyon  held,  that  the  plaintiff  was  not  entitled  to 
recover* 

(48)  This  proposition,  as  far  as  it  affects  bills  payable  after  sigfaty 
or  after  date,  and  not  on  demand,  must  be  undenitood  with  this  re-- 
striction,  viz.  that  the  party  seeking  to  recover  on  such  bills  has  not 
taken  them  after  they  became  due  ;  for  in  that  case  he  is  subject  to 
all  the  equity  to  which  the  party  from  whom  he  took  them  was  liable* 
See  ante,  note  47* 
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The  following  case,  decided  on  a  promissoiy  note,  will  il«- 
lustrate  this  position : 

Trpver  for  a  bank  note  for  21/.  10*.  payable  to  A.,  or  bearer, 
on  drfhand  ".  A.  being  possessed  of  the  note,  sent  it  by  the 
general  post,  under  cover,  to  B.  in  Oxfordshire.  The  mail 
was  robbed,  and  the  note  stolen.  The  note  in  question  after- 
wards came  into  the  hands  of  plaintiif  for  a  valuable  considera- 
tion, in  the  course  of  his  business,  and  without  notice  that  it 
had  been  stolen.  The  plaintiff  having  delivered  the  note  to 
defendant,  who  was  a  cterk  in  the  bank,  for  payment,  he  re- 
fused either  to  pay  the  money  or  re-deliver  the  note, 
whereupon  this  action  was  brought  On  a  case  reserved, 
the  court  were  of  opinion,  that  plaintiff  had  sufficient  pro- 
property  in  the  note  to  maintain  this  action ;  that  a  contrary 
determination  would  be  attended  with  injurious  consequences 
to  commerce,  since  bank  notes  are  constantly  treated  and 
considered  as  money,  and  paid  and  received  as  cash,  and  it 
was  necessary  that  their  currency  should  be  established  and 
secured.  So  where  a  bill  of  exchange  *  with  a  blank  indorse* 
inent  had  been  lost  by  the  holder,  and  afterwards  was  dis- 
counted by  the  plaintiffs  (who  were  bankers)  in  the  usual 
course  of  their  business,  without  notice,  for  a  person  unknown 
to  them,  the  plaintiffs  were  permitted  to  recover  against  the 
acceptor,  upon  proving  the  consideration  which  they  had 
paid  for  the  oill,  which  Kenyon,  C.  J.  thought  necessary.  N., 
the  holder  had  advertised  the  bill,  but  it  did  not  appear  that 
plaintiffs  had  ever  seen  the  advertisement. 

Defendant]^,  on  the  22d  October,  1763, gave  Bicknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash  note, 
or  check  on  his  banker,  which  was  worded  thus :  "  Pay  to 
ship  Fortune  or  bearer,  70/."  B.  lost  the  cash  note,  which, 
having  been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  on 
the  35th  October,  1763,  in  the  course  of  business,  he  took  it, 
bona  Jide^  and  gave  a  valuable  consideration  for  it  without 
notice  of  the  loss.  Defendant  having  directed  his  banker 
not  to  pay  the  cash  note,  an  action  was  brought;  and  plaintiff 
dieclared,  first,  as  on  an  inland  bill  of  exchange,  and,  se* 
condly,  for  money  had  and  received.  Verdict  for  defendant 
A  motion  was  made  for  a  new  trial,  which,  after  argument, 
was  granted ;  the  court  observing,  that  notes  of  this  kind 
were  negotiable  by  delivery,  and  as  plaintiff  came  fairly  by 
the  note  in  question,  for  a  valuable  consideration,  he  was  en- 
titled to  recover.    And  per  Yates,  J.  *^  It  has  been  doubted, 

a  MiUer  ▼.  Race,  l  Borr.  ash.  y  Grant  t.  Vangbao,  3  Burr.  l$i6. 

%  l^wflon  V.  Wetton,  4  Enp.  N.  P.  C.        j  Bl.  R.  485.  S.  C. 
s6. 
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whether  that  species  of  action,  where  the  plaintiff  declares 
upon  the  note  itself,  as  upon  a  specialty,  was  proper,  but 
here  is  a  count  for  money  had  and  received.  The  question, 
whether  plaintiff  can  maintain  this  action,  depends  upon 
the  note's  being  assignable  or  not.  The  original  advancer  of 
the  money  manifestly  appears  to  have  had  me  money  in  the 
hands  of  the  drawer;  and  therefore  he  was  certainly  en- 
titled to  bring  this  action ;  and  if  he  transfers  his  property 
to  another  person,  that  other  person  may  also  maintain  the. 
like  action.  Bicknell  must,  under  the  circumstances  of  the 
case,  be  considered  as  having  delivered  this  instrument  to 
plaintif}',  which  is  tantamount  to  indorsement ;  and  there  is 
not  any  doubt  of  his  having  come  by  it  fairly,  bona  Jide,  and 
for  a  valuable  consideration." 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange*,  if  it  appears  that  the  defendant  drew  the  bill 
without  consideration,  and  under  duress,  or  that  he  was  de* 
frauded  of  it*,  or  that  the  bill  has  been  lost ;  it  is  incumbent 
on  the  plaintiff  to  prove  that  he  gave  value  for  it,  although  it 
was  indorsed  to  him  before  it  became  due ;  but  the  defendant 
will  not  be  permitted  to  object  to  the  want  of  such  proof,  un^^ 
less  he  has  given  plaintiff  previous  reasonable  notice,  to  come 
prepared  with  such  proof  \ 

Case  on  a  bill  of  exchange,  payable  to  I.  S.  or  bearer, 
against  the  drawer*.  Upon  evidence  ruled  by  Lord  Pember- 
ton,  that  plaintiff  must  entitle  himself  to  it  on  a  valuable  con- 
sideration (though  among  bankers  they  never  make  indorse- 
ments in  such  case),  for  if  he  come  to  be  bearer  by  casualty, 
or  knavery,  he  shall  not  have  the  benefit  of  it  A  bank  bill 
payable  to  A.  or  bearer,  being  given  to  A.  and  lost*,  was 
found  by  a  stranger,  who  transferred  it  to  C.  for  a  valuable  con- 
sideration. C.  got  a  new  bill  in  his  own  name.  Per  Holt, 
C.  J. — "  A.  may  have  trover  against  the  stranger,  who  found 
the  bill,  for  he  had  not  any  title,  though  payment  to  him  would 
have  indemnified  the  bank ;  but  A.  cannot  maintain  trover 
against  C.  by  reason  of  the  course  of  trade,  which  creates  a 
property  in  the  bearer." 

A  bill  of  exchange,  pa)rable  to  order,  with  a  blank  indorse- 
ment, stands  on  the  same  footing  as  a  bill  payable  to  bearer, 
both  passing  by  delivery.  On  this  principle,  and  the  autho- 
rity of  the  preceding  cases  of  Miller  v.  Race,   and  Grant 

I  DuncaD  r.  Scott,  i  Camp.  N.  P.  C.  c  Hinton  ▼.                     ,  9  Sliow.  235. 

]00.  d  Anon.  B.  R.  Loadon  Sittin)^   M. 

a  R£«  s  V.  M.  of  Ueadfort,  3  Camp.  N .  l  o  W.  3.  Salk.  is6.  Ld.  Raym.  738. 

P  C.574.  S.  C, 
h  Pateriou  T.Hardacre,  4Taunt.  lj4. 
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V.  Vaughan,  it  has  been  holden  *,  that  a  bill  with  a  blank  in-' 
doTsanent  havii^  been  stolen  and  negotiated,  the  innocent 
indorsee  thereof,  for  a  valuable  consideration,  without  notice, 
might  recover  against  the  drawer. 

Of  the  Party  in  whom  the  Right  of  Transfer  is  vested.^^ 
Defendant  drew  a  bill  of  exchange  upon  A.  *  payable  at  so 
many  days  sight  to  B.  or  order^  for  the  use  of  C;  B.  in- 
dorsed this  bill  to  plaintiff,  for  value  received :  the  bill  was 
accepted,  but  payment  having  been  refused,  plaintiff  brought 
this  action  as  indorsee,  against  defendant  as  drawer.  De^ 
fendant,  after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui 
que  use)  was  an  officer  in  the  excise,  and  indebted  to  the  king 
in  such  a  sum,  and  that  upon  an  exchequer  process  at  the 
suit  of  the  king,  the  sum  mentioned  in  the  bill  was  extended 
in  his  hands:  upon  demurrer,  it  was  adjudged  by  the  court 
for  die  plaintifl'K ;  first,  because  C.  had  an  equitable  and  not 
a  legal  interest  to  have  the  money,  for  .he  could  not  maintain 
an  action  against  the  acceptor.  Secondly,  the  indorsement 
was  for  value  received  of  plaintiff  by  B.,  and  so  B.  received 
the  money  to  which  C,  as  cestui  que  use^  had  an  equity ;  but 
the  sum  demanded  by  plaintiff  is  not  that  sum,  but  another 
due  to  him  for  value  received,  in  which  sum  C.  was  not  con- 
cerned, for  which  reason  the  money  now  in  demand  was  not 
extendible.  This  judgment  was  affirmed  on  error  in  the  ex- 
chequer chamber.     E.  2  W.  &  M.    See  2  Vent  307. 

It  is  the  constant  usage  of  merchants  for  administrators  to 
indorse  and  assign  over  bills  of  exchange  ^,  made  payable  to 
their  intestate's  order. 

Where  a  bill  of  exchange  has  been  indorsed  by  the  payee  to 
A.  and  B.  as  executors  *,  they  may  declare  as  such  in  an  ac- 
tion against  the  acceptor. 

When  a  bill  of  exchahge  is  drawn,  payable  to  A.  and  B. 
or  their  order  \  and  A.  and  B.  are  not  partners ;  to  make  it 
negotiable,  the  bill  should  be  indorsee!  by  A.  and  B.,  such 
being  the  usuage  of  merchants  (49) ;  but  in  such  case  if  the 

m  Peacock  t.  Rbodm,  Don;.  6f)?.  b  Per  1>nison,  J.  3  WiU.  4. 

f   Eraus  ▼.  Cramlington,  B.  R.  T.  i    K'wfi  v.  Thorn,  I  T.  R.  4S7. 

S  Jac.  s.  Carth.  5.  k  Caivick  v.  Vickcry,  Doug.  653  n. 
g  B.  1  Win.  &  Mar.  Holt,  C.  J. 


(49)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder, 
when  he  pays  the  consideration,  and  as  indorsement  is  merely  evi- 
dence of  the  transfer,  a  trader,  who  before  his  bankruptcy  has  parted 
Urith  a  bill  for  a  valuable  coiisideratiott»  but  omitted  to  indorse  it^ 

Z 
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bill  be  indorsed,  by  A.  in  the;  name  of  himself  and  B.,  and  af- 
terwards the  drawee  accepts  the  bill  so  indorsed  ^  it  is  not 
competent  to  him  to  object,  that  the  bill  has  not  been  regu- 
larly indorsed.  See  Porthouse  v.  Parker,  post,  tit  Partners, 
S.  IV. 


VI.  Of  Presentment  for  Payment,  and  herein  of  the 

Days  of  Grace — Non-payment  and  Notice 
thereof — Protest. 

Where  bills  of  exchange  are  drawn  payable  at  usance 
(50),  or  a  certain  time  after  date,  or  after  sight,  such  bills 
ought  not  to  be  presented  for  payment  at  the  expiration  of  the 
time  mentioned  in  the  bills,  but  at  the  expiration  of  what  are 
termed  days  of  grace  (51). 

"  In  case  of  foreign  bills  of  exchange  the  custom  is",  that 
three  days  (52)  are  allowed  for  payment  of  them,  and  if  they 

1    Jones  ▼.  Radford,  i  Camp.  N.  P.  C        hall,Tnn.7  Wil.  3.  corani  Holt,  C.J. 
.    83.  n.  Tassell  ▼.  Lewis,  Ld.  Raym.  743. 

m  Per  merchants,  in  evidence  at  Guild- 


may  indorse  it  after  his  bankruptcy  ;  and  such  indorsement  wil]  be 
a  sufficient  title  to  the  party  to  whom  it  was  delivered.  Smith  v. 
Pickering,  Peake's  N,  P.  C.  50. 

(50)  This  term  signifies  the  time,  which,  by  the  usage  of  the 
countries  between  which  the  bills  are  drawn,  is  appointed  for  the 
payment  of  them.  Poth.  s.  15.  See  a  table  of  usances,  Cbitty, 
142,  143.  Usances  are  calculated  exclusively  of  the  date  of  the 
bill,  Chitty,  143. 

The  computation  of  time,  when  expressed  by  months,  is  by  ca- 
lendar months,  Chitty,  143.  Where  bills  are  payable  so  many 
days  after  sight,  the  days  are  computed  from  the  day  the  bills  are 
accepted  or  protested  for  non-acceptance* 

(51)  In  an  action  against  the  drawer  of  a  bill  of  exchange,  the 
evidence  being  that  the  bill  had  been  demanded  from  the  acceptor 
on  the  day  preceding  the  last  day  of  grace ;  the  plaintiff  was  non- 
suited, Wiften  V.  Roberts,  B.  R.  Middlesex  Sittings,  Kenyon»C.  J. 
H.  35  Geo.  3.   I  Esp.  N.  P.  C.  262. 

(52)  Three  days,  exclusively  of  the  day  on  which  the  bill  be- 
comes due,  every  where,  except  at  Hamburgh,  where  that  day 
makes  one  of  the  days  of  grace,  Chitty,  140. 
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are  not  paid  on  the  last  of  the  said  days,  the  party  ought  im- 
mediately to  protest  the  biU,  and  return  it,  and  by  this  means 
the  drawer  will  be  charged ;  but  if  he  does  not  protest  it  the 
last  of  the  three  days,  which  are  called  days  of  grace,  there, 
although  he  upon  whom  the  bill  is  drawn  fails,  the  drawer 
will  not  be  chargeable ;  for  it  shall  be  reckoned  his  folly  that 
he  did  not  protest,  &c.  But  if  it  happens  that  the  last  of  the 
said  three  days  is  a  Sunday,  or  a  great  holiday,  as  Christmas- 
day,  &c.  upon  which  no  money  used  to  be  paid,  there  the 
party  ought  to  demand  the  money  on  the  second  day ;  other- 
wise it  will  be  at  his  own  peril,  for  the  drawer  will  not  be 
chargeable."  Good  Friday  is  to  be  considered  as  a  Sunday 
or  Ctiristmas-day  \ 

The  foregoing  passive  from  Lord  Raymond's  Reports, 
mentions  only  foreign  bill£i  of  exchange ;  but  it  was  said  by 
Lord  Kenyon,  C.  J.  in  Brown  v.  Harraden,  4  T.  R.  132.  that 
it  had  been  settfed  for  more  than  half  a  century,  that  inland 
bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange. 

I  am  not  aware  that  it  has  ever  been  solemnly  decided,  that 
days  of  grace  are  allowable  on  bills  of  exchange  payable  at 
sight  If  the  reader  wishes  to  pursue  the  dicta  on  this  sub- 
ject, he  will  find  them  collected  in  Mr.  Chitty's  Treatise  on 
Bills  of  Exchange,  &c.  p.  144,  143,  146,  The  weight  of 
authority  is  in  favour  of  such  an  allowance  (53). 

No  debt  arises  upon  a  bill  payable  after  sight,  until  a  pre- 
sentment for  payment ;  and  consequently  the  statute  of  limi- 
tations will  not  op>erate  as  a  bar  to  such  bill,  unless  it  has  been 
presented  for  payinent  six  years  before  the  action  commenced'*. 
A  different  rule  holds  with  respect  to  promissory  notes  payable 
on  demand  ;  for  there  the  statute  runs  from  the  date  of  the 
note,  and  not  from  the  time  of  the  demand  '. 

The  acceptor  of  a  bill  of  exchange  \  having,  or  being  pre- 
sumed to  have  in  his  hands  effbcts  of  the  drawer,  for  the  pur- 
pose of  discharging  the  bill,  is  considered  as  the  principal 
debtor,  and  is  primarily  liable ;  payment  must,  therefore,  be 
demanded  of  the  acceptor  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due ;  atid,  in  case  of  refusal  or  default, 

n  Stat.  3$  and  40  G.  3.  c  42.  .Sittings  afl^er  M.  T.  52  G.  3.  Sir  J. 

o  Holmes  ▼.  Kerriion,  3  Taunt.  363.  Mansfield,  C.  J.  M.  S. 

p  Christie  ▼.  Fonsick,  C.  B.Loudon    q  Dagglishy.  Wealherby,sBl.R.  747^ 


(53)  Days  of  grace  are  not  allowed  on  bills  payable  on  demand^ 
Chittv,  146. 

Z9 
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due  notice  of  such  demand  and  refusal  or  default  must  he 
given  to  the  drawer,  within  a  reasonaUe  time  after  such  de* 
mand  and 'refusal  or  default,  in  order  that  he  may  withdraw 
his  effects  as  speedily  as  possible  from  the  hands  of  the  ac- 
ceptor. Until  these  previous  steps  have  been  taken,  the 
drawer  cannot  be  resorted  to  for  non-pajonent  of  the  bilL^— 
The  want  of  notice  to  a  drawer  who  nas  effects  in  the  hands 
of  the  acceptor,  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  bv  him.  .  I'he  notice  of  dishonour 
may  be  given  on  the  same  day  on  which  payment  is  refused  '• 

Iii  an  acti6n  by  the  indorsee  of  a  bill  of  exchange  against 
the  drawer*,  it  appeared  that  the  bill  had  been  drawn  on  the 
Ist  of  March,  1806,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  after  date :  and  the  plaintiff,  having  be- 
come the  holder  of  it^  had  placed  it  in  the  hands  of  his 
bankers,  Down  and  Co.  On  the  4th  of  June,  when  the  bill 
became  due,  a  clerk  of  Down  and  Co.  presented  it  for  pay- 
ment ;  and  it  was  dishonoured.  On  the  5th  they  returned  it 
to  the  plaintiff,  who  by  letter,  put  into  the  two-penny  post  on 
the  6th,  gave  notice  to  the  defendant  of  the  dishonour ;  the 
plaintiff  living  in  London,  and  the  defendant  at  Shadwell. 
The  case  was  left  to  the  juiy  on  the  question,  whether  tlie 
notice  of  the  dishonour  had  been  given  in  reasonable  time ; 
and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict 
for  the  plaintiff.  And  on  motion  for  a  new  trial,  onJ:he  ground 
that  due  diligence  had  not  been  used,  the  court  refused  the 
rule  :»--Le  Blanc,  J.  observing,  that  it  could  not  be  contended 
that  a  banker  ought  to  give  notice  of  the  dishotiour  to  any 
but  his  customer  S  for  whom  he  held  the  bill ;  and  he  thought 
that  the  holder  of  a  bill  might  avail  himself  of  the  convey- 
ance by  the  two-penny  post 

The  distance  at  which  the  parties  live  from  one  another  is 
immaterial,  provided  they  are  within  the  limits  of  the  two- 
penny post ;  and  it  is  sufficient  if  the  letter  be  put  into  the 
receiving  house  in  time  for  the  party  to  have  it  on  the  day 
when  he  ought  to  have  notice  of  dishonour  *. 

Notice  to  the  drawers  of  non-payment,  by  sending  to  their 
counting  house,  during  hours  of  business,  on  two  successive 
days,  knocking  there,  and  making  noise  sufficient  to  be  heard 
by  persons  within,  and  waiting  there  several  minutes,  the 
inner  door  of  the  counting  house  being  locked,  is  sufficient^ 

r  ^urbridge  v»  Mauncri,  3  Caoip.  N.    t  See  Robsoiiv.  Bennett,  2  Taiint.3S8. 

P.  C.  193.  u  llilton  T.  Fairclough,  9  Camp.  K.K 

a  Scott  V.  Lifford,   9   Enst,   347.    l        C.  633. 

Camp.  N.  P.  C.  946.  S,  C.     See  alsd 

Langdale  y.  Trimmer,  15  Eaitt,  S9) . 
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without  leaving  a  notice  in  writing,  or  sending  by  the  post,, 
.though  some  of  the  drawers  live  at  a  small  distance  from  the 
|>lace*. 

Where  there  are  several  indorsements,  and  the  holder  gives 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor 
any  prior  indorser,  is  bound  to  transmit  the  notice  of  dis- 
honour on  the  very  day  on  which  he  receives  it.  Each  suc- 
cessive indorser  will  be  considered  as  having  used  due  dili- 
gence, if  he  transmit  the  notice  of  dishonour  on  the  day  after 
it  is  received,  in  a  case  where  all  the  parties  live  in  the  same 
place ;  but  if  he  neglect  giving  the  notice  op  that  day ^  and 
the  day  after,  it  will  be  too  late.  In  Smith  v.  MuU^tt^  -X  Camp. 
N.P.  C.  200.  Lord  Ellenborough  said,  that  it  wa^  of  gre^t  im- 
portance that  there  should  be  an  estabiishu^  rule  upon  this 
subject,  and  he  thought  there  could  be  none  more  convenient 
than  that  where  the  parties  reside  in  London,  each  party 
should  have  a  day  to  give  notice.  In  that  case  the  plaintiff 
had  notice  of  dishonour  on  the  Monday^  and  did  not  give 
notice  to  his  indorser  until  the  Wednesday;  Lord  Ellen- 
borough  ruled,  that  as  a  day  had  been  lost,  the  notice  was  not 
given  m  due  time. — ^In  Jameson  v.  Swintpn,  2  Camp.  N.  P.  C*. 
373.  the  same  rule  was  recognized  by  Lawrence,  J.  viz.  that 
each  party  to  the  bill  has  a  day  to  give  notice,  with  this  ad- 
dition, that  a  subsequent  indorser  may  avail  himself  of  a 
notice  given  by  a  prior  indorser  to  the  drawer ;  and  that  a 
notice  given  between  eight  and  nine  o'clock  in  the  evening  to. 
a  party  living  at  Islington,  is  given  in  due  time.  I^ee  ^  Taunt 
224.  S.C. 

The  law  merchant,  however,  Respects  •the  reKgion  of  difr. 
ferent  people ;  and  consequently  a  person  is  not  required  to 
give  notice  of  the  dishonour  of  a  bill  on  a  day,  when,  by  the 
rules  of  his  religion,  it  is  unlawful  to  attend  to  secular  affairs ; 
e.  g.  a  great  Jewish  festivals 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here 
in  England  with  power  to  accept  bills,  by  virtue  of  which 
power  the  agent  accepts  the  bill  in  question,  it  is  incumbent 
on  the  holder  to  present  such  bill  to  the  agent  for  payment,  if 
tlie  drawee  continues  absent*. 

Where  a  bill  is  made  payable  at  a  banker's  in  the  city  of 
London,  it  is  sufficient  to  present  the  bill  for  payment  to  a 
clerk  of  the  banker  at  the  clearing  house*.  It  is  customary 
among  the  London  bankers,  in  their  dealings  with  each  other, 
not  to  pay  any  check  which  is  presented  by,  or  on  the  behalf 

« 

X  CroMC  ▼.  SmiUi,  i  M.  and  S.  545.         z  Philipn  ▼.  Astling,  s  Taunt.  306. 
y  Undo  t.  Untwor th.  a  Camp.  N.  P.    a  Reyn«>ld8  v.  Chettle,  2  C«np.  N.  F^ 
C.  6o«.  C.  596. 
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x)f  another  banker,  after  four  o'clock  in  the  afternoon ;  but 
merely  to  ^ive  an  answer  to  the  person  so  presenting  it, 
whether  it  is  a  good  check  or  not ;  and  in  case  the  check  is 
approved,  a  mark  is  made  on  it,  either  by  the  person  present- 
ing it,  or  the  person  who  gives  the  answer;  and  a  cneck  so 
marked  is  considered  as  entitled  to  a  priority  of  payment  on 
the  next  day.  It  is  not  necessary  to  present  a  check,  so 
marked,  for  payment  at  the  banking  house  on  the  next  day; 
it  is  sufficient  it  it  be  presented  at  the  clearing  housed 

A  presentment  at  a  banking  house  after  banking  hours, 
when  the  house  is  shut,  is  not  a  sufficient  presentment  to 
charge  the  drawer?  and  no  inference  is  to  be  drawn  from  the 
circumstance  of  the  bill  being  presented  by  a  notary,  that  it 
had  been  before  duly  presented  within  banking  bourse 

Where  the  hplder  of  a  bill  of  exchange  intends  to  sue  any 
of  the  indorsers,  it  is  incumbent  on  him  first  to  demand  pay- 
ment from  the  acceptor,  on  the  day  when  the  bill  becomes 
due**,  and  in  case  of  refusal,  to  give  due  notice  (54)  thereof, 
within  a  reasonable  time,  to  the  indorser  (55)^ 

b  Robson  ▼.  Bennett,  3  Taunt.  389.        d  Rnsbton  v.  Aspinall,  Dong^.  679. 
e  Elferd  ▼.  Teed,  1  M.  and  S.  S8. 


(54)  Notice  of  dishonour  must  be  given  within  a  reasonable  time. 
The  general  rule,  as  it  may  be  collected  from  Tindal  v.  Brown, 
}  T,  it.  167*  seems  to  be  with  respect  to  persons  living  in  the  same 
town,  that  the  notice  shall  be  given  by  the  next  day  ;  and  with  re- 
gard to  such  as  live  at  different  places,  that  it  shall  be  sent  by  the 
next  post.  But- if  in  any  particular  place  the  post  should  go  out 
so  early  afler  the  receipt  of  the  intelligence,  as  that  it  would  he 
inconvenient  to  require  a  strict  adherence  to  the  general  rule,  then« 
with  respect  to  a  place  so  circumstanced,  it  would  not  be  reasonable 
to  require  the  notice  to  be  sent  till  the  second  post.  In  Haynes  v. 
Birks,  3  Bos,  &  PuK  599'  where  the  bill,  which  was  put  by  the 
plaintiff  in  the  hands  of  his  banker  to  present  for  payment,  having 
been  dishonoured  in  London  about  two  o'clock  on  Saturday,  and 
presented  again  at  nine  in  the  evening,  by  a  notar}',  and  t^tice 
given  of  the  dishonour  to  the  plaintiff  on  Monday  at  Knights* 
Dridge,  who  gave  notice  to  the  indorser^of  it  on  Tyesday  at  noon, 
in  Tottenham  Court  Road,  it  was  hoiden  that  this  notice  was  rea- 
sonable notice ;  Lord  Alvanley,  C.  J.  observing,  that  it  did  not 
appear,  at  what  time  on  Monday  the  plaintiff  received  the  notice 
from  his  banker;  that  he  was  not  bound  to  be  at  home  the  whole  of 
the  day ;  and  supposing  him  to  have  returned  home  late  in  that 
day,  he  was  not  bound  to  send  a  special  messenger  to  the  defendant ; 
if  he  informed  the  defendant  by  the  course  of  the  post  it  was  suf- 
ficient; and  supposing  hin^  to  have  so  done,  the  defendant  would 
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Such  demand,  refusal,  or  default,  and  notice  thereof,  must 
be  alleged  in  the  declaration  and  proved.  The  reason  on 
which  this  rule  proceeds  is  this ;  the  indorser  is  in  the  nature 
of  a  surety  only,  and  his  undertaking  to  pay  the  bill  is  not  an 
absolute,  but  conditional  undertaking ;  that  is,  in  the  event  of 
a  demand  made  on  the  acceptor,  (who  is  primarily  liable)  at 
the  time  when  the  bill  becajnes  due,  and  refusal  on  his  part,  or 
neglect  to  pay.  It  is  not  necessary  to  make  any  demand  on 
the  drawer'. 

The  notice  of  dishonour  must  proceed  from  the  person 
who  can  give  the  drawer  or  indorser  his  immediate  remedy  on 
the  bill. 

In  an  action  against  the  defendant  as  indorser  of  a  bilH,  to 
prove  notice  of  non*payment  A.  was  called,  who  swore  that 
ne  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discountea;  that  when  it  became  due,  it  was  in  the 
hands  of  one  Abbott,  to  whom  the  plaintiff  had  indorsed  it; 
that  the  day  after,  the  witness  met  the  defendant  and  told  him 
it  had  not  been  paid ;  that  the  defendant  asked  who  held  it, 

e  Heylin  v.  Adamson,  3  Burr.  67s.         f  Stewart  r.  Kennelt,  3  Camp.  N.  P. 

C.  177. 


only  receive  his  letter  on  Tuesday.  The  Chief  Justice  added, 
**  There  is  not  any  law  which  requires  notice  to  be  given  within  any 
certain  fixed  time;  it  need  not  be  given  with  all  the  dispatch  which 
can  possibly  be  used,  but  with  all  the  dispatch  that  can  reasonably 
be  expected."  Whether  notice  has  been  given  within  a  reasonable 
time  appears  to  be  a  mixed  question  of  law  and  fact,  or  rather  a 
question  of  law  dependent  on  facts,  viz.  the  situation  and  places  of 
parties,  post  hours,  and  the  like.  See  Darbishire  'v.  Parker,  6 
£a8t*8  R«  3.  where  this  question  was  agitated,  and  the  cases  on  this 
point  are  collected. 

(55)  So  before  the  indorsee  of  a  promissory  note  payable  to  A. 
or  order  brings  an  action  against  the  indorser,  he  must  make  a  de- 
mand, or  use  due  diligence  to  obtain  payment  from  the  maker  of 
the  note,  per  Lord  Mansfield,  C.  J.  in  Heylin  v.  Adamson,  ^  Burr. 
676-7.  who  added,  that  this  was  determined  in'C.  B.  on  ^reat  con- 
sideration in  Pasch.  4  Oeo.  2.  cited  by  Lee,  C.  J.  in  Colhns  v,  But- 
ler, 2  Strange,  1O87.  But  where  the  indorser  has  paid  part  of  the 
money,  that  circumstance  is  sufficient  to  dispense  with  proving  a 
demand  on  the  maker  of  the  note.  Per  Lee,  C.  J.  Midd.  sittings, 
B.  R.  Str.  1246.  It  is  not  an  excuse  for  not  making  a  demand  on 
a  note  or  bill,  or  for  not  giving  notice  of  non-payment,  thiit  the 
maker  or  acceptor  has  become  a  bankrupt,  as  many  means  may  re- 
main of  obtaining  payment  by  the  assistance  of  friends  or  otherwise. 
Admitted  in  Rassel  v.  LangstafFe,  Doug.  515.  and  in  Warrington 
▼.  Furbor,  8  East,  245. 
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und  that  the  witness  answered,  it  lies  at  Messrs.  Bond's,  Ab« 
lK>tt's  bankers.  Lord  Ellenborough,  C.  J. :  '*  If  you  could 
make  A.  the  agent  of  the  holder  of  the  bill,  the  notice  would 
be  sufficient:  but  in  reality  he  was  a  mere  stranger.  The 
bill,  when  dishonoured,  lay  at  the  bankers  of  Abbott,  with 
^hom  A.  had  no  sort  of  connection.  But  the  notice  must 
come  from  the  person  who  can  give  the  drawer  or  indorser  his 
immediate  remedy  upon  the  bill ;  otherwise  it  is  merely  an 
historical  fact.  In  this  case  A.  was  not  possessed  of  the  bill, 
and  had  no  control  over  it    The  defendant,  therefore,  is  not 

? roved  to  have  had  any  legal  notice  of  the  dishonour  of  the 
ill,  and  is  discharged  from  the  liability  be  contracted,  by  in- 
dorsuig  it."     Plaintiff'  non-suited. 

Cases  frequently  occur,  in  which  it  is  impracticable  to. 
make  an  actual  demand ;  under  these  circumstances,  due  di- 
ligence to  obtain  payment  from  the  acceptor  is  equivalent  to 
a  demand.  In  like  manner  where  the  residence  of  the  in- 
dorser is  unknown  to  the  holder,  if  due  diligence  be  used  in 
discovering  the  place  of  residence,  and  notice  is  given  as  soon 
as  that  is  discovered,  it  is  sufficient  >. 

As  the  rule  requiring  notice  is  introduced  for  the  benefit 
of  the  party  to  whom  such  notice  is  given,  of  course  it  may 
be  waved  by  that  party.  Quilihet  potest  renunciare  juri  pro 
se  introducto.  In  some  cases  the  rule  is  dispensed  with,  as 
where  the  drawer  has  not  any  effects  in  the  hands  of  the  ac- 
ceptor; for  then  the  drawer  is  presumed  to  have  notice  that 
the  bill  will  not  be  paid ;  besides,  not  having  any  effects  tq 
withdraw  from  the  hands  of  the  acceptor,  he  cannot  sustain 
any  injuiy  from  the  want  of  notice.  But  the  circumstance 
of  the  indoTstr  having  effects  in  the  hands  of  the  acceptor, 
ivill  not  entitle  the  drawer  to  notice,  if  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.  This  was  decided 
in  the  case  of  Walwyn  v.  St.  Quintin,  1  Bos.  and  Pul.  0a2. 
which  was  an  action  of  assumpsit  on  a  bill  of  exchange  drawn 
by  defendant  on  one  Dean,  (by  whom  it  was  accepted)  in  fa- 
vour of  Thomas,  by  whom  it  was  indorsed  to  plaintiff.  The 
bill  was  drawn  to  accommodate  Thomas,  the  indorser,  who 
had  placed  securities  on  which  he  wished  to  raise  money  in 
the  hands  of  the  acceptor,  but  the  drawer  had  not  any  ellects 
in  the  hands  of  the  acceptor.  The  bill,  not  having  been  paid 
when  due,  was  protested ;  bulT  notice  of  non-payment  was 
not  given  to  the  drawer  till  four  days  afterwards.  The  plain- 
tiff having  threatened  to  sue  the  indorser  and  acceptor,  the 
indorser  paid  part  of  the  money  due  on  the  bill  to  plaintifi*8 
attorney ;  afterwards  on  a  representation  being  made  to  the 

g  Batcman  ▼.  Joseph,  is  EMt^  433. 
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plaintiff  of  the  probaUlity  of  the  acceptor  being  able  to  pay 
at  a  future  period,  plaintiff  agreed  not  to  press  him.  It  was 
holden,  that  it  was  not  necessary  to  give  the  drawer  notice  of 
the  dishonour,  the  drawer  not  having  any  effects  in  the  hands 
of  the  acceptor,  although  the  indorser  had* 

From  the  circumstance  of  part  payment  of  a  bill  without 
any  objection  to  the  want  of  notice  ^,  a  jury  may  be  directed 
to  presume  that  notice  was  regularly  given. 

Protest — ^In  addition  to  notice  of  dishonour,  it  is  necessary 
for  the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (50)  it 
for  non-payment ;  but  where  there  has  been  a  promise  of  pay- 
ment, after  bill  became  due,  such  promise  supersedes  the  ne- 
cessity of  proving  either  presentment  for  payment ',  notice  of 
dishonour,  or  protest  ^. 

But  where  the  drawer  of  a  foreign  bill  of  exchange  at  the 
time  of  the  drawing  was  in  a  foreign  country,  but  returned 
home  before  it  became  due,  at  which  time  it  was  dishonoured 
and  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  house,  held  that  this  was 
3ufiicient  ^ 

It  appears  from  a  passage  extracted  from  the  case  of  Tas- 
sel V.  Lewis,  Lord  Raym.  743.  ante,  p.  338.  that  this  protest 
ought  to  be  made  on  the  last  day  of  grace  (57).  This  strict* 
ness,  however,  is  not  observed  in  practice.  The  modern  usage 
is  for  the  notary  to  make  a  minute  on  the  bill,  consisting  of  his 
initial,  the  day,  month,  and  year,  when  payment  was  refuscxl, 
and  charges  for  making  the  minute.  This  minute,  which  ia 
called  noting,  is  unknown  in  the  law  as  distinguished  from  the 
protest.  The  notary  having  made  his  minute,  draws  up  the 
protest  at  his  leisure. 

In  BuUer's  Nisi  Prius,  p.  272.  it  is  said,  "  That  thp  use  of 
noting  is,  that  it  should  he  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and 
be  dated  of  the  day  the  noting  was  made." 

The  practice  certainly  is  as  here  stated ;  but  in  Chaters  v. 

b  Horibrd  t.  Wilsoo,  i  fauoton*!       k  Gibbon  ▼.  Coji^,  s  Camp.  N.  P.  C. 

R.12.  188. 

I   Greenway  ▼.  Hiodley,  4  Camp.  ia.     1   Robins  t.  Gibson,  l  M.  &  S.  988. 


(56)  See  the  form  of  protest  used  in  £ngland.  Chitty  on  Bills, 
p.  159* 

(57)  With  regard  to  foreign  bills  of  exchange,  all  the  books 
figree  thai  the  protest  roust  be  made  on  the  last  my  of  grace.  Pei 
Buller,  J.  in  Leftly  v.  Mills,  4  T.  R.  174. 
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Bell,  4  Esp.  N.  P.  C.  48.  a  question  was  raised,  whether  the 
protest  ought  not  to  be  drawn  on  the  day  on  which  the  bill 
IS  dishonoured ;  and  it  was  contended,  that  the  mere  noting 
the  bill  on  that  day,  and  drawing  the  protest  on  a  subsequent 
day,  was  insufficient  Lord  Kenyon  was  of  opinion  that  it 
was  sufficient;  and  a  new  trial  having  been  granted,  Lord 
Ellenborough  agreed  in  opinion  with  Lord  Kenyon.  A  case 
was  then  reserved  for  the  opinion  of  the  court,  and  after  ar- 
gument, the  court,  conceiving  the  question  to  be  of  great  im- 
portance, directed  it  to  be  turned  into  a  special  verdict  But 
the  sum  in  dispute  being  very  small,  and  the  parties  unwilling 
to  incur  the  expense  of  a  special  verdict,  the  recommendation 
of  the  court  was  not  attended  to,  and  the  case  was  not  men- 
tioned again. 

The  protest  must  be  stamped. 

The  protest  for  non-payment  on  inland  bills  of  exchange  is 
regulated  by  the  statute  9  and  10  W.  3.  c.  17. ;  for  at  common 
law  a  protest  was  not  required  on  such  bills;  and  the  power 
of  protesting  given  by  this  statute  is  attended  with  very  few 
advantages ;  so  that  it  is  not  very  frequently  exercised. 

Having  inserted  this  statute  before,  p.  325,  as  an  introduc- 
tion to  the  statute  3  and  4  Ann.  c  9-  which  ^ives  the  protest 
for  non-acceptance  on  inland  bills  of  a  certain  description,  I 
must  refer  the  reader  to  that  part  of  the  work. 

It  remains  only  to  observe,  that  the  holder  of  a  check  is  not 
bound  to  give  notice  of  its  dishonour  to  the  drawer,  for  the 

fiurpose  of  charging  the  person  from  whom  he  received  it 
t  is  sufficient,  if  he  presents  it  with  due  diligence  to  the 
bankers  on  whom  it  is  drawn,  and  gives  due  notice  of  its  dis- 
honour to  those  only,  against  whom  he  seeks  his  remedy.— 
If  a  banker  in  London  receives  a  check,  by  the  general  post 
one  day,  and  presents  it  for  payment  the  next  day,  he  win  be 
considered  as  having  used  due  diligence  ". 


VII.  Of  the  Acts  of  the  Holder j  whereby  the  Parties 

to  the  Bill  may  he  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  indorser". 

n-Rickford  ▼.  Ridge,  3  Camp.  N.  P.    n  Ex-parte  Smith,  Co.  B.  L.  sth  edit. 
C.  537.  p.  l<)6, 169.  3  Bio.  Ch.  C.  1.  S.  C. 
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So  if  the  indorsee  receive  part  pajonent  from  the  acceptor*',' 
and  take  from  him  a  security  for  the  remainder,  with  the  ex- 
ception of  a  nominal  sum,  the  indorser  is  discharged  (58). 

So  where  the  holder,  after  receiving  part  payment  from  the 
acceptor  P,  agreed  to  take  a  new  acceptance  from  him  for  the 
remainder,  payable  at  a  future  date,  and  that  in  the  mean  time 
the  holder  should  keep  the  original  bill  in  his  hands  as  a  secu-> 
rity ;  it  was  holden,  that  such  agreement  amounted  to  giving 
time  and  a  new  credit  to  the  acceptor,  and  dischaiged  the  in- 
dorser, who  was  not  a  party  to  such  agreement 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest 
for  non-payment,  and  notice,  or  what  is  equivalent  to  notice, 
thereof  to  the  drawer,  will  not  discharge  the  drawer  ^. 

The  cases  ex-parte  Smith,  and  English  v.  Darley,  seem  to 
have  proceeded  on  a  principle  of  law  resulting  from  the  re- 
lation, in  which  the  acceptor  of  a  bill  of  exchange  may  be 
considered  as  standing  with  respect  to  the  other  parties.  Al- 
though by  his  acceptance  he  only  undertakes  to  pay  the  debt 
of  another,  viz.  of  the  drawer,  yet  is  he  primarily  liable ;  for 
it  is  incumbent  on  the  holder  of  the  bill  to  resort  to  him  in  the 
first  instance.  Under  this  view,  although  his  engagement  id 
really  only  a  collateral  engagement,  yet  he  may  be  considered  * 
as  the  principal  debtor,  and  the  remaining  parties  as  sureties 
only.  Now,  in  the  case  of  simple  contracts,  if  a  creditor 
give  time  to  the  principal  debtor  (59)>  the  collateral  sureties 
are  discharged  both  in  taw  and  equity ',  because  the  creditor 
cannot  call  on  the  other  parties  without  an  injury  to  the  per- 
son to  whom  he  has  given  time. 

o  English  t.  Darley,  9  Bot.  and  Pul.  r  Per  Chambre,  J.  3  Boa.  and  Pul. 

61.    Sec  the  opinion  of  Eldon,  C.J.  366.    See  also  Rees  t.  Berrington, 

p  Gould  ▼.  Robson,  6  East,  576.  fi  Ves.  Juo.  540.  and  Nisbet  t.  Smith, 

q  S2d.  Resolution   in  Walwjrn  t.   St.  8  Bro.Ch.  C.  579. 

Quintin.     1  Boa.  and  Pul.  65».  fully 

stated,  ante,  p.  344. 


(5S)  Receipt  of  part  of  the  monev  from  an  acceptor  will  not  di»» 
charge  the  drawer^  if  timely  notice  be  given  that  a  bill  is  not  duly 
paid.     Bull.  N.  P.  271. 

The  receipt  of  part  of  the  sum  mentioned  in  the  bill  from  the 
drawer,  will  operate  as  a  discharge  to  the  acceptort  only  pro  ianto* 
Bacon  v*  Searles,  1  H.  BK  88.  Notwithstandinfi^  the  receipt  of  part 
from  the  indorser,  the  holder,  may  recover  the  whole  amount  of  the 
bill  from  the  drawer.  Johnson  v.  Kenyon>  2  Wils.  263.  Waiwyn 
V*  St.  Quintin,  1  Bos.  and  Pul.  652* 

(59)  Without  any  reserve  of  the  remedy  against  the  sureties,  per 
Lord  Eidon,  Ch.  ex-parte  Gifford,  6  Vesey,  807* 
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If  the  holder  of  a  bill  of  exchange  accepted  for  the  ac- 
commodation of  the  drawer,  takes  a  cogmvit  from  the  drawer 
for  payment  by  instalments,  he  does  not  thereby  discharge 
the  acceptor ;  whether  the  holder,  at  the  time  of  taking  the 
bill,  knew  it  was  an  accommodation  bill  or  not  \ 

The  doctrine  laid  down  in  ex-parte  Smith,  and  English  v. 
Darlev,  must  be  confined  to  those  cases  in  which  the  agree- 
ment between  the  holder  and  acceptor  is  made  without  the 
consent  of  the  other  parties  to  the  bill,  for  otherwise  they 
will  not  be  discharged.-^  This  appears  from  the  case  of  Clark 
and  others,  executors  of  Males  v.  Devlin,  C.  B.  E.  43  Gep.  3. 
3  Bos.  and  Pul.  363.  in  which  it  was  adjudged,  that  the  drawer 
of  a  bill,  who  had  assented  to  the  holder  s  taking  a  security 
from  the  acceptor,  was,  notwithstanding^  such  security,  liable 
to  an  action  at  the  suit  of  the  holder. 

The  holder  of  a  bill,  on  its  becoming  due,  allowed  the  ac- 
ceptor to  renew  it  without  consulting  the  indorser:  but  the 
indorser  afterwards  meeting  the  acceptor,  told  him  that  it  was 
the  best  thing  that  could  be  done;  it  was  holden,  that  this 
w^as  not  a  recognition  of  the  terms  granted  by  the  holder  to 
the  acceptor,  and  that  the  indorser  was  discharged*. 

The  holder  may  sue  a  prior  indorser  ^  although  he  has 
taken  in  execution  a  subsequent  indorser,  and  afterwards  let 
him  go  at  lai^e  on  a  letter  of  licence^  without  having  paid  the 
debt  In  a  case  where  an  actiqn  was  brought  by  several 
partners,  as  indorsees  of  a  promissory  note  against  the  de^ 
fendant  as  indorser,  and  it  appeared  in  evidence,  that  one  of 
the  partners  had  discharged  ^  prior  indorser,  by  a  deed  of 
composition ;  it  was  holden,  that  such  deed  operated  as  a  re- 
lease to  the  defendant*  (60).    But  where  the  indorsee  of  a 

t  Fentum  t.  Pocock,  5  Taant.  193.    t  Withall  ▼.  Mattemian  mod   Co., 
OTerniliDg  Laxten  y.  Pemt,  9  Camp.        9  Camp.N.  P.C.  179. 
N.  P.  C.  185.    See  alio  Raggett  ▼.    u  Hayling  r.  Mulball,  9  Bl.  R.  isdS. 
Axmorr,  4  Taunt.  730.  x  Ellison  &  others  ▼.  Decell,  Bristol, 

Sum.  Ass.  1811.  M.  S. 


(60)  **  If  a  holder  enter  into  an  agreement  with  a  prior  indorser 
in  the  morning,  not  to  sueiiim  for  a  certain  period  of  time*  and  then 
oblige  a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the 
latter  must  immediately  resort  to  the  very  person  for  payment  to 
whom  the  holder  has  pledeed  his  faith  that  he  shall  not  be  sued. 
In  the  case  ex  p.  Smith,  Lord  Thurlow,  after  consolting  with  all 
the  judges,  was  of  opinion,  that  the  holder  of  a  bill  by  entering* 
into  a  composition  with  the  acceptor,  discharged  the  indorser,  and 
accordingly  ordered  the  proof  against  the  estate  of  the  latter  to  be 
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note  made  by  the  defendant  for  the  accommodation  of  the 
payee  and  indoreer  covenanted  not  to  sue  the  payee  and  in- 
dorser^  it  was  holden,  that  the  defendant  could  not  avail  him- 
self of  this  covenant,  in  an  action  brought  against  him  by  the 
indorsee,  although  the  defendant,  by  the  veraict  against  him 
in  this  action,  would  have  a  right  to  recover  over  against  the 
payee  and  indorser^. 

The  holder  sued  the  acceptor,  and  charged  him  in  execu- 
tion * ;  the  latter  obtained  his  discharge  under  the  Lords'  Act; 
the  holder  then  sued  the  drawer,  and  recovered  the  amount 
of  the  bill ;  whereupon  the  drawer  sued  the  acceptor,  and 
charged  him  in  execution ;  this  was  holden  regular,  for  al- 
though the  discharge  of  the  acceptor,  under  the  Lord's  Act, 
was  a  satisfaction  of  the  debt  as  to  the  holder^  yet  it  would 
not  operate  as  such  between  the  drawer  and  acceptor. 


VIII.  Of  the  Action  on  a  Bill  of  Exchange — Evidence 

-"^Recovery  of  Interest.  # 

A  BILL  of  exchange  being  a  simple  contract,  the  form  of 
action,  which  is  adopted  for  the  recovery  of  the  sum  of  money 
mentioned  in  the  bill  in  case  of  non-acceptance  or  non-pay- 
ment, is  a  special  assumpsit ;  and,  consequently,  the  rule  laid 
down  in  the  third  section  of  the  chapter  on  assumpsit,  ante 
p.  100,  applies  here,  viz.  that  the  declaration  must  state  the 
contract,  (which  in  this  case  is  the  bill,)  truly  and  correctly, 
that  is,  either  in  the  terms  in  which  it  was  made,  or  according 

7  Mallet  r.  Thompson,  5  Esp.  N.  P.        8S5.  cited  ia  English  v.  Darley,  s 

C.  178.  Bos.  and  Pul.  6l. 

X  Macdonald  ▼.  Bovington,  4  T.  R. 


expunged,  proceeding  on  the  ground  of  the  acceptor's  liability  being 
▼aried  by  the  act  of  the  holder.  We  all  remember  the  case  where 
Mr.  Richard  Burke  beine  surety  for  an.annuity,  the  ^^rantee  gave 
time  to  the  prinoipal,  and  yet  argued  that  Mr.  Burke  was  not  re- 
lieved thereby,  though  the  principal  was ;  bat  it  was  answered  that 
the  grantee  could  make  no  demand  upon  the  surety,  because  he 
roust,  by  so  doing,  enforce  a  payment  from  the  principal,  contrary 
to  the  agreement."  Per  Lord  Eldon,  C.  J.  in  English  v.  Darley, 
d  Bos.&Pul.6e. 
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to  the  legal  eifect  and  operation  of  those  ternifi ;  for  a  va** 
riance  in  any  material  point  between  the  contract  alleged,  and 
the  contract  proved,  will  be  fatal.  As  where  the  declaration 
stated  the  bill  to  be  drawn  by  John  Crouch ',  and  upon  the 
production  of  the  bill  in  evidence,  it  appeared  to  have  been 
drawn  by  John  Couch,  it  was  holden,  that  the  variance  was 
fatal. 

It  will  be  sufficient,  however,  to  state  the  instrument  ac- 
cording to  its  legal  efiect  and  operation. 

As  where  a  bill  of  exchange  was  payable  to  a  fictitious 
payee  or  order,  and  indorsed  in  the  name  of  such  fictitious 
payee  by  agreement  between  the  drawer  and  acceptor,  it  wag 
holden  that  an  innocent  indorsee,  for  a  valuable  consideration, 
might  declare  on  such  bill  as  payable  to  bearer^  either  against 
the  drawer**,  or  against  the  acceptor*^  of  the  bill  (61). 

If  it  is  alleged  in  the  declaration,  that  the  defendant  on 
such  a  day  drew  a  bill  of  exchange,  a  variance  between  the 
day  laid  in  the  declaration,  (although  not  under  a  viz.)  and  the 
date  of  the  bill  will  be  immaterial  ^ ;  but  if  it  be  alleged  that 
defendant,  on  such  a  day,  made  his  bill  of  exchange,  bearing 
date  the  satne  day  and  year  aforesaid^  then  a  variance  between 
the  days  will  be  fatal*. 

In  an  action  upon  a  bill  of  exchange  ^  it  is  not  necessary  to 
set  forth  the  custom ;  for  lex  mercatoria  est  lex  terra,  and  al- 
though plaintiff  sets  it  forth,  and  does  not  bring  his  case 

a  Whitwelt   v.  Bennett,   3  Boa.  and  d  Coxonr.  Lyon,  York  Lent  Ass.i  8  lO. 

Pal.  559.  Thomsonr,B.9Cainp.  N.P. C  307.  n. 

b  CoUis  V.  Emett,  1  H.  Bl.  313.  e  Anon,   per  Elleiibonnigb,    C.  J.  9 

c  Gibson  v.  Minet,  1  H.  Bl.  569.  DP.  Camp*  N.  P.  C.  3U8. 

3  Feb.    1791.  diss.   Thurlow,  Cb.  fMogadarav.  Holt,  1  Show.  3i7. 

Eyre,  C.  J.  and  Heatb,  J. 


(61)  Where  the  indovsement  by  the  payee  is  in  blank*  and  there 
is  a  mesne  indorsement  between  that  indorsement  and  the  indorse* 
meat  to  the  holder,  the  holder  may  strike  out  the  mesne  indorse* 
meiit,  and  the  indorsement  to  himself,  and  state  himself  in  the  de« 
claration  as  indorsee  of  the  payee,  and  this  rule  holds  although  the 
mesne  indorsement  be  a  special  indorsement.  Smith  v.  €%irke« 
Peake*s  N.  P.  C.  225.  and  1  £sp.  N.  P.  C.  180.  So  if  a  bill  be 
drawn  payable  to  A.  who  indorses  it  to  B.,  by  whom  it  is  indorsed 
to  C,  who  afterwards  indorses  it  to  the  holder;  the  holder  may 
state  in  his  declaration  that  the  bill  was  indorsed  by  A.  to  C, 
who  indorsed  it,  to  the  holder,  leaving  out  the  intermediate  io* 
doisement,  to  B.    Chaters  v.  Bell,  4  E^p.  N.  P.  C.  210. 
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within  it,  yet  if  by  the  law  of  merchants  he  has  right,  the 
setting  forth  the  custom  sliall  be  rejected  as  surplusage. 

A  bill  of  exchange  "  payable  to  A.  or  order,  value  received** 
may  be  alleged  to  be  a  Dili  for  value  received  by  the  drawer,  >• 

In  an  action  by  tlie  payee  of  a  bill  of  exchange  against 
the  acceptor,  on  a  bill  payable  to  tlie  plaintiff  or  order,  the 
declaration  omitted  to  allege  a  delivery  to  the  payee;  it 
was  holden  on  special  demurrer,  that  the  omission  was  im- 
material, and  that  the  allegation  that  the  drawer  made  the 
bill  was  sufficient^,  for  that  included  the  delivery  of  the  bill  to 
the  payee. 

In  a  late  case^  where  an  action  was  brought  against  the 
acceptor  of  a  bill  payable  to  the  plaintiff^s  own  order ^  and 
the  declaration  alleged  a  delivery  of  the  bill  to  the  defen^ 
dant,  which  he  afterwards  accepited.  On  special  demurrer, 
because  it  was  not  alleged  that  the  defendant  ever  re-de- 
livered the  bill  to  the  plaintiff,  the  court  were  of  opinion 
that  there  was  not  any  ground  for  the  objection;  for  the  ac- 
ceptance of  the  bill  vested  a  right  in  the  drawer  to  sue  upon 
it;  and  if,  after  acceptance,  the  acceptor  improperly  de- 
tained the  bill  in  his  hands,  tlie  drawer  might  nevertheless 
sue  him  on  it,  and  give  him  notice  to  produce  the  bill,  or 
on  his  default  give  parol  evidence  of  it. 

In  an  action  brought  on  a  bill  payable  to  the  plaintiff's 
own  order,  it  is  not  necessary  for  the  plaintiff  to  allege  in 
the  declaration,  that  he  has  not  made  any  order  for  the 
pajrment  of  the  bill,  nor  that  he  has  made  any  order  for  the 
payment  of  it  to  himself;  for  a  bill  payable  to  a  person's 
own  order  is  payable  to  himself,  if  he  does  not  order  it  to 
be  paid  to  any  other;  and  such  order  not  appearing,  it  will  be 
presumed  that  none  was  made. 

In  an  action  by  the  indorsee  against  the  drawer  for  non- 
payment of  a  biU,  it  is  not  necessary  to  state  in  the  decla- 
ration, that  the  bill  was  accepted;  if  stated,  however,  it 
must  be  proved,  but  such  proof  will  be  supplied  bjj  evidence 
of  a  promise  to  pay  the  plaintiff  after  the  bill  became  due ; 
because  such  promise  is  an  admission  of  the  acceptance  K 

If  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place^  in  an  action  against  the  acceptor,  this  addition  to  the 
acceptance  does  not  require  to  be  noticed  in  the  declaration, 
in  B.  R^,  being  no  part  of  the  contract,  but  merely  a  memo- 

g  Grout  ▼.  Da  Coita,  3  M.  ft  S.  351 .  1  The  Court  of  C.  B.  have,  however, 

h  Chnrchill  r.  Gardner,  7  T.  R.  596.  decided  it  to  be  necessary.  Gammon 

i     Smith  V.  M<C]ure,5  Eaut's  R.  476.  ▼.  SchmoU,  H.  54  Geo,  3.  5  Tauot. 

k  Jonet  ▼.  Morgan,  8  Camp.  N.  P.  C.  344. 
474. 
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randum,  where  p^ment  may  be  demanded*";  neither  is  it  any 
ground  of  demurrer  if  it  be  not  alleged,  that  the  bill  was  pre- 
sented for  payment  at  such  place ^  Proof  of  presentment  for 
payment  at  the  place  mentioned  is  not  necessary®.  But  in 
Thatcher  v.  Still,  Wiltshire  Spring  Ass.  1813.  Wood,  Baron, 
nonsuited  the  plaintiff  for  want  of  such  proof.  The  court  of 
B.  R.  afterwards  set  aside  the  nonsuit. 

A  conditional  acceptance  cannot  be  declared  on  as  an  ab- 
solute acceptance,  after  condition  performed^. 

The  form  of  a  declaration  on  a  bill  of  exchange  varies 
according  to  the  parties  against  whom  the  action  is  brought. 

As  the  contract  of  the  indorser  to  pay  the  bill  is  not 
absolute^,  but  conditional,  that  is,  in  the  event  of  a  demand 
made  on  the  acceptor  at  the  time  of  payment  and  his  refusal^ 
it  is  incumbent  on  the  holder  to  state  in  his  declaration 
against  the  indorser,  and  to  prove  at  the  trial  such  demand 
and  refusal,  and  that  the  mdorser  has  had  due  notice 
thereof. 

An  action  was  brought  by  the  payee  against  the  drawer 
of  an  inland  bill  of  exchange',  drawn  in  Jamaica  at  a  time 
when  days  of  grace  were  not  allowed  in  that  island;  and 
the  declaration  stated,  that  the  bill  was  drawn  on  the  16th 
of  December,  1800,  payable  four  months  after  date,  and 
that,  after  it  had  been  accepted  by  the  drawee,  the  time 
limited  for  the  payment  of  the  bill  being  expired,  to  wit,  on 
the  liOth  day  of  April,  1801,  at,  &c.  it  was  shewn  to  the  ac- 
ceptor for  payment,  who  then  and  there  refused  to  pay 
the  same,  of  which  default  the  defendant  (the  drawer) 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
to  wit,  at,  &c.  had  notice;  on  demurrer,  the  declaration 
was  holden  bad.  In  the  preceding  case  it  must  be  observed, 
that  the  payment  was  demanded,  or  at  least  stated  in  the 
declaration  to  have  been  demanded,  after  the  proper  time. 
In  Rushton  v.  Aspinall,  Doug.  679.  on  a  bill  payable  three 

m  Lyon  y.  SKindius,  I  Camp.  N.  P.  C.  Trin.  T.  53 G.  3. 3  Camp.  947. where 

423.  the  note  produced  iti  evidence  con- 

II  Fenton  v.  Gonndry,   B.  R.  E.  T.  tained  a  promise  to  pay  a/ •  parlic»- 

18]  1 .  <2  Camp.  N.  P.  C.  656.  and  ]  3  /or  place  (in  the  body  of  the  oote) 

Eant,  459;    but  in    Sanderson    v.  but    the  declaration    omitted    the 

Bowes,     14  East,  soo.  it  was  ad-  words  scored  under,  Ld.  Ellenbo* 

judged  on  demurrer,  that  in  an  act  ion  ronsb,  C.  J.  held  the  variance  t* 

un  a  promissory  note,  wliereby  the  be  ratal, 

defendant  promised  to  pay  a  sum  of  o  9  Camp.  N.  P.  C.  657* 

mouey  00  demand  at  a  particular  p  Lan«rston  v.  Corney,4  Camp.  176. 

place,  it  ought  to  be  averred,  that  q  Rushton  v.  AspinaU,  I>oii{^.  679. 

the  note  whs  presented  for  payment  r   Lindo  v.  Burgos,  Privy  Council,  99 

at  that  place.     And  in  Roche  v.  J  nne,  IS05,  per  Grant,  Master  of  the 

Campbell,    London  Sittings    after  Rolls,  MSS. 
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inonths  after  date,  the  payment  was  stated  in  the  decia* 
ration  to  Ifave  been  demanded  before  the  proper  time,  viz.  on 
the  day  when  the  bill  was  drawn,  and  it  was  considered  as 
a  nullity. 

If  the  bill  be  indorsed  by  procuration  from  the  payee, 
care  should  be  taken  how  such  indorsement  is  stated  in  the 
declaration';  for  in  a  case  where  it  was  stated  in  the  decla- 
ration, that  A.  drew  a  bill  payable  to  B.,  and  that  B.  indorsed 
it,  his  own  hand^writing  bSing  thereunto  subscribed;  but, 
when  the  bill  was  produced,  it  appeared  to  have  been  in- 
dorsed by  /.  S.,  by  procuration  from  J3.;  the  variance  was 
holden  to  be  fatal.  But  w^here  the  declaration  stated'  that 
the  payee  indorsed  the  bill  *'  his  own  proper  hand-fwritingt 
being  thereunto  subscribed"  and  it  appeared  that  the  indorse- 
inent  was  in  the  hand-writing  of  the  payee*s  wife,  but  that 
the  defendant,  when  acquainted  with  this  circumstance, 
promised  to  pay  the  bill;  Lord  Ellenborough  said,  he 
thought  it  would  be  too  narrow  a  construction  of  the  words 
own  fiandf  to  require  that  the  name  should  be  written  by 
the  party  himself,  and  he  w^as  inclined  to  think,  it  would  be 
enough  to  shew  the  name  written  by  an  authorized  agent ; 
but  that,  at  any  rate,  the  defendant  could  not  be  allowed  to. 
take  the  objection,  after  a  promise  to  pay,  made  with  a 
knowledge  of  all  the  facts.— ^In  Heys  v.  Heseltine  and  ano- 
ther", where  it  was  averred  that  the. defendants  accepted  the 
bill,  and  the  acceptance  was  by  an  agent  thus,  "  for  Hesel- 
tine and  Co.  John  Wilson;"  Lord  Ellenborough  was  of 
opinion,  that  the  evidence  supported  the  declaration;  ob- 
serving, that  if  the  defendants  accepted  the  bill  by  an  agent, 
in  contemplation  of  law,  they  accepted  it  themselves;  and 
it  was  a  general  rule  in  pleading,  that  facts  might  be  stated  ac-r 
cording  to  their  legal  effect. 

In  a  case  where  the  indorser's  name  had  been  put  on  th^ 
paper  before  the  bill  was  drawn,  and  it  wa^  stated  in  the 
declaration  that  the  indorsement  was  made  afttr  the  draw- 
ing the  bill,  the  variance  was  holden  to  be  immaterial*.  So 
where  the  indorsement  was  stated  to  have  been  made  before 
the  bill  became  due,  and  it  appeared  in  evidence  to  have  been 
made  after  the  bill  became  due,  this  w  as  holden  not  to  be  a 
material  variance^. 

When  the  action  is  brought  between  the  immediate  par- 

■ 

0  Levy  ▼.  WiUon,  5  E«p.  N.  P.  C.  180.  u  2  Camp.  N.  P.  C.  6o4. 

Elknboroagh,  C.  J.  x  KuKaell  t.  Lang^stafl',  Doug.  514. 

%  Helmsley  ▼.  Loader,  3  Camp.  N.  P.  y  Yoniiji^T.  Wright,  i  Camp.  M.  P.  C, 

C.  450.  139. 
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ties  to  the  bill,  it  is  usual  to  subjoin  such  counts  as  will  em^ 
brace  the  consideration  for  which  the  bill  has  been  given;  for 
as  the  bill  does  not  merge  the  original  demand,  if  the  plaintiff 
fail  in  substantiating  in  evidence  the  special  count,  he  may  re- 
sort to  evidence  on  the  common  counts  (62). 

Proceedings  subsequent  to  the  Declaration.^-The  plain- 
tiff having  declared,  the  defendant,  if  he  has  not  any  de- 
fence, either  compromises  the  action  by  paying  or  giving 
security  for  the  debt  and  costs ;  or  he  lets  judgment  go  by  de- 
fault. 

If  the  holder  commences  one  action  against  the  drawer*, 

z  Smith  T.  Woodcoclc,  4  T.  R.  691.   S.  P.  on   n.  promissory  notr,  Wind- 
bam  V.  Wither,  and  Windbam  t.  Tmll,  Str.  515. 


(62)  In  Alves  v.  Hodgson,  7  T.  R.  241.  where  the  plaintiff  had 
declared  specially  on  a  written  contract  made  in  Jamaica,  and  on 
H  quantum  meruit,  and  was  prevented  from  establishing  the  special 
count,  because  the  contract,  by  the  laws  of  the  island  of  Jamaica, 
was  void  for  the  want  of  a  stamp;  it  was  holden,  that  he  might  re- 
cover on  the  quantum  meruit.  So  where  a  promissory  note  had 
been  given  for  money  lent,  which  when  produced  in  court  was  un- 
stamped. Lord  Kenyon,  C.  J«  permitted  the  plaintiff  to  recover  on 
a  common  count  for  money  lent,  by  proving  that  when  the  money, 
for  which  the  note  had  been  given,  was  demanded  of  the  defendant, 
he  acknowledged  the  debt.  Tyte  v.  Jones,  Midd-  Sittings,  17S8. 
I  East's  R.  58  N.  (a.)  Wilson  v.  Kennedy,  1  Esp.  N.  P.  C.  245^ 
S.  P.  In  cases  of  this  kindj  if  the  defendant  call  for  ^  particular  of 
the  plaintiff's  demand,  the  causes  of  action  in  the  general  count* 
ought  to  be  stated  in  the  particular,  otherwise  the  plaintiff  will  not 
be  permitted  to  go*  into  evidence  on  them.  Wade  v,  Beasley,  4 
Esp.  N.  P.  C.  7.  Kenyon,  C.  J.  If  the  plaintiff's  particular  con- 
veys the  requisite  information  to  the  defendant,  however  inaccu- 
rately it  may  be  drawn  up,  it  is  sufficient,  unless  the  defendant- 
will  undertake  to  swear  that  he  has  been  misled  by  the  inaccuracy. 
Day  V.  Bower,  Sittings  after  H.  T.  Irt06.  Ellenborough,  C.  J. 
1  Campb.  N.  P.  C.  69  n.  And  although  the  general  rule  is,  that 
the  plaintiff,  who  has  dehveredan  imperfect  particular,  shall  be  ro 
stricted  in  his  evidence,  and  not  permitted  to  recover  any  thing 
ultra  the  contents  of  such  particular,  yet  if  the  defendant,  in  at- 
tempting to  defeat  the  restricted  claim  of  the-  plaintiff*,  gives  him 
a  better  ca^e  than  he  was  at  liberty  to  make  for  himself,  he  will  be 
entitled  to  a  verdict  for  all  that  is  proved  du^  to  him:  what  he 
could  not  have  insisted  on  as  a  right  he  may  receive  as  a  boon.  Hurst 
V.  Watkis,  M.  T.  48  G.  3.  B.  R.  Ellenborough,  C.  J,  I  Camp. 
N.  P.  C.  68.  "  Bills  of  particulars  are  not  to  be  construed  with 
all  the  strictness  of  declarations."  Per  Mansfield,  C.  J.  in  Browu 
v.  Hodgson,  4  Taunt  190. 
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and  another  against  the  indOrser,  the  court  will  stay  all  the 
proceedings  upon  payment  of  the  amount  of  the  bill  and 
the  costs  of  the  two  actions,  without  regarding  the  costs 
which  may  have  been  incurred  in  actions  brought  by  the 
holder  against  any  other  parties  to  the  bill.  But  when  the 
application  for  staying  proceedings  comes  from  the  acce]>- 
tor,  who  is  the  original  defaulter,  the  court  will  not  regard 
ity  except  upon  payment  of  the  amount  of  the  bill  and  costs 
in  all  the  actions'*. 

When  the  defendant  suffers  judgment  to  go  by  default, 
the  plaintiff  must,  before  he  is  entitled  to  final  judgment 
and  execution,  ascertain  the  amount  of  the  debt.  For- 
merly this  was  done  by  executing  a  writ  of  inquiry  of 
damages;  but  of  late  years,  in  the  courts  of  King's  Bench ^ 
and  Common  Pleas  ^,  in  actions  upon  promissory  notes  and 
bills  of  exchange,  where  it  appears  on  the  face  of  the  de- 
claration, that  the  actions  are  brought  on  the  notes  or  bills', 
and  the  money  mentioned  therein  is  not  foreign  money,  it  ia 
usual  to  apply  to  the  court  for  a  rule  to  shew  cause  why  it 
should  not  be  referred  to  the  master  in  B.  R.  and  protho- 
notaiy  in  C.  B.,  to  see  what  is  due  for  principal  and  interest, 
and  why  final  judgment  should  not  be  signed  thereon,  with- 
out executing  a  writ  of  inquiry,  which  rule  is  made  abso- 
lute on  an  affidavit  of  service,  unless  good  cause  be  shewn 
to  the  contrary.  In  vacation  time,  application  may  be  made 
to  one  of  the  judges  of  B.  I^.  or  C.  B.  at  chambers.  N.  The 
rule  ought  not  to  be  applied  for  on  the  day  of  signing  interr 
locutoiy  judgment,  but  some  day  after*. 

It  is  worthy  of  remark,  that  the  Court  of  Exchequer  still 
adheres  to  the  ancient  practice  of  executing  a  writ  of  inquiry 
of  damages  upon  a  judgment  by  default,  in  actions  on  bills  of 
exchange  and  promissory  notes. 

Where  the  bill  of  exchange  is  for  foreign  money  ^  e.  g. 
for  Irish  money,  the  court  will  not  permit  the  master  to 
ascertain  the  value.  In  this  case,  therefore,  the  plaintiff 
must  have  recourse  to  a  writ  of  inquiry;  upon  the  exe- 
cution of  which  it  is  now  holden^,   notwithstanding  former 


a  Admitted  per  Curiam,  in  Smith  t*.  case  on  a  bill  of  exchanj^e,  C  B. 

Woodcock,  4  T.  K.  691.  Nov.  25,  1790.  1  H.  Bl.  599- 

b  Shepherd  r.  Charter,  case  on  a  bill  d  Gisboru  r.  Noad,  8  T.  R.  648. 

of  exchange,  B.  R.  June  4th,  1791.  e  Gordon  ▼.  Corbett,  B.  R.  H.  46 G.  3. 

4  T.  B.  275.  Smith's  R.  179 

c  Raableigh  v.  Salmon,  case  on  a  pro-  f  Slaunsell  v.  Lord  Massareene,  5  T. 

missory  note,  C.  B.  June  15th,  1799.  R.  87. 

1  H.  Bl.  859.    Andrews  t.  Blake,  g  Green  ▼.  Hearpe,  3  T.R.  301, 

AAs 
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decisions  to  the  contrary^,  that  it  is  not  in  any  case  neces* 
sary  to  prove  the  bill  of  exchange,  the  bare  production  of  it 
being  sufficient;  for  by  suffering  judgment  to  go  by  default, 
the  defendant  admits  the  cause  of  action  to  the  amount  of  the 
bill.  The  bill,  however,  must  be  produced  to  the  jury,  in 
order  that  they  may  see  whether  or  not  any  part  of  it  has  been 
paid. 

Eoldence. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor', 
it  is  not  necessary  for  the  plaintiff  to  prove  the  hand-writing 
of  the  drawer,  for  when  a  bill  is  presented  for  acceptance, 
the  acceptor  is  supposed  to  look  at  the  hand-writing  of  the  . 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery 
of  such  hand-writing  (63).  But  the  hand-^v^iting  of  the 
first  indorser  must  be  proved,  because  the  acceptor  is  not 
supposed  to  look  any  farther  than  the  hand-writing  of  the 
drawer  ^ 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of 
exchange'.  The  declaration  stated  several  indorsements 
prior  to  that  of  the  defendant,  which  was  immediately  to 

h  Snowdon  ▼.  Thomas,  3  Wild.  1S5.  k  Smith  v.  Chester,  i  T.  R.  654.  Coo- 

S  Bl.  R.  748.  S.  C.  per  ▼.  Undo,  B.  R.  London  Stttinp 

1  Jeoy's  y.  Favrler,   Sir.  946.  coram  afterM.T.^52  G.  3.  S.  P  an  to  hand- 
Raymond,  C.  J.    Londoii   Sittings.  writingofshd  indorser, heiog alleged 
Per  Buller,  J.  i  T.  R.  6r»5  S  P.   Per  in  dcclaiation. 
Damp^er,  J.  in  Bast  v.  Clive,  4  M.  I  CrilcblowT.  Parry>  B.  R.  3  Camp. 
■ndS.  13.  S.  P;  N.  P.  p.  is^. 

[63]  A  bill  qf  exchange  was  shewn  to  the  defendant,  whose 
name  appeared  on  the  bill  as  acceptor,  and  he  was  asked  whether 
it  was  his  hand-writing,  he  said  it  was,  and  that  the  bill  would  be 
duly  paid:  Lord  EUenborough,  C.  J.  held  that  this  accredited  the 
bill,  und  the  plaintiff  having  been  thereby  induced  to  take  it,  the 
defendant  could  not  set  up  as  a  defence  that  his  name,  as  written 
pn  the  bill,  was  a  forgery,  Leaph  v.  Buchanan,  4  J^sp.  N.  P.  C. 
2^26.  A  forged  bill  was  drawn  upon  the  plaintiff,  which  he  ac- 
cepted and  paid  to  an  innocent  indorsee,  who  had  given  a  valu- 
able consideration  for  the  bill ;  on  discovering  the  forgery,  the 
plaintiff  brought  an  action  for  money  had  and  received,  to  recover 
back  the  money;  it  was  holden,  that  th&  action  would  not  lie; 
Lord  Manstieldy  C.  J.  observing,  that  it  was  incumbent  on  the 
plaintiff  to  have  been  satisfied  as  to  the  drawer*s  hand-writing  be** 
fore  he  accepted  the  bill.  Price  v.  Neal,  3  Burr.  J354.  1  Bi.  R. 
390,  S.  C.  cited  1  Marsh.  R.*4d3.  Where  a  bill  of  exchange  pur« 
ports  to  be  drawn  by  a  plurality  of  persons,  and  is  m)  declared  on,  the 
acceptor  of  such  bill  will  not  be  permitted  to  prove  that  the  sup- 
posed firm  consisted  of  one  person  only«  Bass  v.  Clive^  4  M«ule 
&  Selwyn,  13. 
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the  plaintifT.  A  question  arose,  whether  upon  proof  of  the 
defendant's  hand-writing,  it  was  necessary  to  prove  the 
hand-writing  of  any  of  the  prior  indorsers,  and  particularly 
that  of  the  original  payee.  The  plaintiff's  counsel  con- 
tended, that  the  defendant's  indorsement  admitted  all  ante*^ 
cedent  indorsements;  that  even  if  they  were  forged  he 
would  be  liable;  that  he  was  to  be  considered  as  the  drawer 
of  a  new  bill  of  exchange,  and  that  his  contract  was  very 
different  from  that  of  the  acceptor,  who  only  undertook ,  to 

?)ay  to  the  payee  or  his  order,  and  against  whom,  there- 
ore,  a  title  through  the  payee  must  be  established.  Lord 
Ellenborough  was  of  this  opinion,  and  the  plaintiff  had  a  ver- 
dict 

Action  for  money"  paid  by  plaintiffs,  Messrs.  Forsters^ 
Lubbock,  and  Co.  banlcers  for  defendant  A  bill  of  ex- 
change was  drawn  on  defendant,  by  one  Hanley,  payable  to 
bis  own  order,  which  defendant  accepted,  **  payable  at  Fors- 
ters,  Lubbock,  and  Co.  London,"  the  plaintiit's;  when  this 
bill  was  presented  at  the  piaintifTs*  house,  it  was  paid  by 
them,  and  the  action  was  brought  to  recover  the  sum  so 
paid.  Plaintiffs  proved  the  acceptance,  and  the  fact  of  pay- 
ment, and  contended  they  were  intitled  to  recover  without 
proving  the  indorsement  of  the  drawer,  which  was  upon 
the  bill  at  the  time  it  was  paid  by  them,  alleging  that  the 
bill,  when  presented,  being  prima  facie  in  a  negotiable 
iBtate,  they  were  authorized  to  pay  it,  and  were  not  bound 
to.  inquire  into  the  title  of  the  holder;  but  Lord  Ellenbo- 
rough ruled  that  it  was  necessary  to  prove  the  first  indorse- 
ment 

In  an  action  against  the  drawer  of  a  bill",  it  was  holden, 
that  payment  of  money  into  court,  upon  the  whole  declara- 
tion, was  such  an  admission  of  the  cause  of  action  as  super- 
seded the  necessity  of  proving  th^  hand-writing  of  the 
drawer. 

Where  notice  of  the  dishonour  of  a  bill  has  been  given  by 
letter",  a  copy  of  the  letter  cannot  be  given  in  evidence  to 
prove  such  notice,  unless  there  has  been  notice  given  to  pro- 
duce the  original. 

In  an  action  against  the  drawer  of  a  foreign  bill',  the  pro- 
test being  part  of  the  custom  of  merchants  with  respect  to 

an  Forstcr  v.  Clements,  B.  R.  London  o  I^iigdon  t.  Hulls,  5  Esp.  N.  P.  C. 

Stttiusrs  afler  H.  T.  isug.     8  Camp.  156. 

N.  P.  C.  17.  p  Gale  t.  WaUh,  5  T.  R.  339. 
B  Outteridge  ▼.  Smith,  9  H.  Bl.  374. 
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foreign  bills,  must  be  proved  (64),  if  the  bill  has  been  drawn 
for  actual  value  in  the  hands  of  the  drawee;  but  not  other- 
wise *i.  A  promise  by  the  drawer',  after  the  bill  is  due,  that 
he  will  pay  it,  supersedes  the  necessity  of  producing  the 
j)rotest ;  for  in  such  case  it  will  be  presumed  from  the  party's 
not  objecting  to  the  want  of  a  protest  at  the  time  when  he 
made  the  promise,  that  he  has  received  due  notice  of  dis- 
honour by  a  protest  regularly  drawn  up  by  a  notary.  The 
presentment  of  a  foreign  bill  in  England  must  be  proved  in 
the  same  manner  as  if  it  were  an  inland  bill.  A  notarial  pro- 
test under  seal  is  not  evidence  of  such  presentment*. 

In  an  action  by  the  holder  against  the  drawer*,  the  ac- 
ceptor is  a  competent  witness  to  prove  that  the  drawer  had 
not  any  effects  in  his  hands,  and  thereby  to  relieve  the  bolder 
from  the  necessity  of  proving  notice  of  dishonour :  for  though 
by  supporting  the  action  against  the  drawer,  he  relieves  him- 
self from  an  action  at  the  suit  of  the  holder,  he  at  the  same 
time  gives  an  action  against  himself  at  the  suit  of  the  drawer, 
in  which  the  evidence  he  has  given  of  the  want  of  consi- 
deration will  not  avail  him,  for  that  fact  must  be  proved  by 
another  witness. 

In  an  action  by  the  indorsee  against  the  acceptor,  the  de- 
fendant may  call  the  payee  and  indorser  to  prove  that  the  bill 
was  void  in  its  creation,  as  being  drawn  in  London  without  a 
Stamp^ though  dated  abroad". 

So  in  an  action  by  an  indorsee  of  an  accommodation  bill, 
payable  to  the  drawer's  own  order,  against  the  acceptor,  it 
was  holden,  that  the  drawer  who  had  indorsed  the  bill  to  the 
plaintiff  might  be  a  witness  to  prove  that  the  bill  was  given  by 
him  to  the  plaintiff  on  an  usurious  consideration,  the  witness 
having  been  released  by  the  acceptor  *,  or,  without  a  release, 

q  Le^icc  ▼.  Thorpe,  I<3   Eaiit,   17 1.  3  t   Staples  ▼.  Okines,  1  Esp.  N.  P.  C. 

Camp.  N.  P.  C.  310.  S.  C.  339.  Peake^s  Evid.  154,  5.  Per  Ken- 

r  Gibbon  v.  Coggoo,  3  Camp.  N.  P.C.  yon,  C.  J.    See  also  Walwyn  t.  St. 

188.  Quintiu,  2  Esp.  N.P.  C.  515. 

s  Cbcsmcrr. Noyes,  4 Camp.  T99.  per  u  Jordainey.  Lashbrook. 7  T. R.  601. 

Lord  Ellenborougb,  C.  J.  x  Rich  r.  Topping,  Peakehi  N.  P.  C. 

324.  1  Eap.  N.  P.  C  177.S.C 


(G4)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest 
and  notice  thereof  be  set  forth,  the  plaintiff  must  prove  them ;  in- 
asmuch as  protests  on  inland  bills  of  exchange  are  material,  en-- 
titling  the  holder  to  costs  under  stat  9  &  10  W.  3,  c.  17-  and  3 
&  4  Ann.  c.  9.  per  Lord  Kenyon,  C.  J.  in  Boulager  v.  Talleyrand, 
2  Esp.  N.  P.  C.  550. 


BILLS  OF  EXCHANGE.  359 

to  prove  that  there  was  usury  in  the  discount  of  the  biU  by 
the  witness ". 

In  an  action  by  indorsee  against  drawer,  the  payee  and  in- 
dorser  was  holden  •  to  be  a  competent  witness  to  prove  that 
the  defendant  had  acknowledgea  his  liabiUty,  and  promised 
to  pay  the  bill. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  drawn  without  consideration,  the  payee  who  in- 
dorsed it  to  the  plaintiff,  in  payment  of  goods,  is  a  competent 
witness  to  prove  the  consideration  for  the  indorsement  •.  But 
in  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note,  without  original  consideration,  if  the  payee  has  become 
bankrupt,  and  obtained  his  certificate  subseauently  to  the  date 
of  the  note,  he  is  not  a  competent  witness  for  the  defendant  \ 

A  bill  of  exchange  payable  to  the  order  of  the  drawer,  may 
be  given  in  evidence  under  the  count  for  money  had  and  re^ 
ceived,  in  an  action  brought  by  the  drawer  and  payee  against 
the  acceptor*. 

.  Recovery  of  Interest — On  bills  of  exchange  payable  jt  a 
day  certain,  and  nbt  carrying  interest  on  the  face  of  them,  in- 
terest is  recoverable  frdm  the  day  on  which  the  bills  become 
due  (65). 

y  Brard  ▼.  Ackennan,  5  Eiip.  N.  P.  C.  b  Maundrell  r.  tCennett,   Lond.  sit- 

119*  tiiipi  in  H.  T.  I8O9.  Cor.  Bayley,  J. 

k  SteTcna  w.  Lynch,  9  Camp.  N.  P.  C.  ib.  u. 

339.  c  Thoropton  t.  Morgan,  3  Camp.  N> 

a  Sbuttleworlh  t.  Stepheni,  1  Camp.  P.  C.  101. 
N.  P.  C.  407. 


(65)  The  general  rule  at  the  present  day,  with  respect  to  the  al- 
lowance of  interest,  is  much  narrower  than  it  was  formerly.  The 
modem  doctrinie  is,  that  Interest  ought  to  be  allowed  in  those  cases 
only,  where  there  is  a  contract  for  payment  of  money  on  a  certain 
day,  as  on  bills  of  exchange  and  promissory  notes  ;  or  where  tliere 
has  been  an  express  promise  to  pay  interest ;  or  where,  from  the 
course  of  dealing  between  the  parties,  it  may  be  inferred,  that  this 
was  their  intention ;  or  where  it  can  be  proved,  that  interest  htis 
been  actually  made  of  the  money  *•  Hence  upon  a  mere  simple 
bon tract  of  money  lent  without  an  agreement  for  payment  of  the 
principal  at  a  certain  tim^,  or  for  interest  to  run  immediately,  or 
under  special  circumstances,  whence  a  contract  for  interest  may  be 
interred,  interest  is  not  allowable  f.     In  a  contract  for  the  sale  of 

•  Per  Ld.  Ellenborottgb,C.J.  in  DeHavilland  ?.  Bowerbaiik,  1  Camp.  N.  P.C.51. 
t  Calton  V.  Bragg,  ]5  East^  S23. 


860  BILLS  OF  EXCHANGE. 

Bill  was  drawn  at  Barbadoes  on  the  8th  February,  1809, 
on  a  house  in  London,  payable  to  the  plaintiff  .at  sixty  days 
sight ;  the  bill  was  refused  acceptance  on  the  17th  April,  1809, 
and  was  afterwards  presented  for  payment  on  the  19th  June 
following.  L6rd  Ellenborough  left  the  question,  from  what 
period  the  interest  was  to  be  calculated,  to  the  special  jury, 
who  said  that  the  holder  of  the  bill  was  entitled  to  <£10  per 
cent  oii  the  principal,  as  damiiges,  and  that  interest  was  to  be 
allowed  only  from  the  time  when  the  bill  was  presented  for 
payment  * :  but  in  a  subsequent  case*,  when  the  holder  did  not 
claim  any  per  centage  upon  the  principal  as  damages,  he 
was  allowed  interest  trorti  the  time  the  bill  was  dishonoured 
for  non-acceptance* 

The  di*awer  of  a  bill  which  is  dishonoured  by  the  acceptor*, 
is  not  liable  to  pay  interest  for  the  time  which  elapses  be- 
tween the  day  whereon  the  bill  becomes  due,  and  the  day  when 
the  drawer  receives  notice  of  the  dishonour  ^ 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due,  to  the  time  of  commencing  the 
action ;  but,  according  to  Robinson  v.  Bland,  2  Burr.  1085, 
interest  ought  to  be  carried  down  to  the  day  on  which  judg^^ 
ment  is  signed  (66), 

d  Gantt  v.  Mackenzie,  3  Camp.  N.  P.    e  Harrison  ▼.  Dickson,  ib.  52.  n. 
C.  51.  f  Walker  r,  Barnes,  5  Taunt.  940. 


goods,  although  a  particular  time  be  limited  for  payment  of  the 
price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price  from 
that  time*.  But  where  the  goods  are  to  be  paid  for  by  a  bill,  in- 
terest is  recoverable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and  ddivered. 
Marshall  v.  Poole,  13  East,  98.  Porter  v.  Palsgrave,  -2  Camp.  N. 
P.  0.  472.  And  in  such  casea  interest  will  be  allowed,  although 
the  defendant  has  not  accepted  the  goods,  in  an  action  for  not  ac- 
cepting the  goods.  Boyce  v.  Warburton,  9  Camp.  N.  P.  C.  480. 
Bankers  cannot  charge  interest  upon  interest  upon  money  advanced 
by  them  without  an  express  contract  for  that  purpose.  Dawes  v. 
Pinner,  2  Camp.  M.P.  C«  486. 

{66]  It  must  be  observed,  that  in  Blancy  v.  Hendrick,  C.  B.  E» 
11  Geo.  3.  3  Wil.  205.  2  Bl.  R.  761.  S.  C.  where  it  was  holden^ 
that  in  assumpsit  on  an  accoant  stated  between  merchant  and 
merchant,  the  jury  on  the  execution  of  the  writ  of  inquiry  might 
give  interest  from  the  day  the  account  was  stated,  the  mterest  was 
carried  down  to  the  time  of  bringing  the  action  according  to  Wil- 
son's Report,  and  down  to  the  time  of  the  inquisition,  according  to 
Blackstone^s  Report. 

*  CordoB  V.  Swan,  B«  R.  E.  T.  &0  G.  3.  3  Camp.  N.  P.  C.  439- 12  Eut,  410. 
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This  period  for  the  computation  of  interest  was  recognized 
by  Buller,  J,  in  Frith  v.  Leroux,  2  T.  R.  58.  where  that 
learned  judge  said,  that  on  debts  carrying  interest,  the  jury 
are  now  directed  to  give  interest  in  damages  up  to  the  day  on 
which  judgment  may  be  signed. 

Upon  promissory  notes  payable  upon  demand,  interest  is 
due  only  from  the  time  of  the  demand ;  but  upon  promissoiy 
notes  payable  at  a  certain  day,  interest  is  due  from  that  day, 
though  there  be  no  demand ;  because  the  person  who  is  to  pay, 
is  in  this  case  bound  to'  find  out  the  other,  and  pay  it  at  the 
day  ». 

Where  money  due  on  a  balance  of  accounts  is  awarded  to 
be  paid  on  a  particular  day,  and  at  a  particular  place,  if  duly 
demanded  there  on  the  day,  it  carries  interest  from  that  day  \ 

Where  the  terms  of  a  promissory  note  are,  that  it  shall  be 
payable  by  instalments  ^  and  on  failure  of  payment  of  any 
instalment  the  whole  is  to  become  due,  interest  becomes 
payable  from  the  time  of  the  first  default 

Under  a  particular  of  the  plaintiffs  demand'^,  stating  that 
the  action  was  brought  to  recover  the  amount  of  a  note,  in- 
terest (although  not  claimed  eo  nomine  in  the  particular,)  is 
recoverable,  as  arising  out  of  the  principal  demanded  by  the 
particular. 


IX.  0/  the  Nature  of  a  promissory  Note* — Slat.  3 
and  4  Ann.  c.  9.  s.l.  piacifig  promissory  Notes 
on  the  footing  of  inland  Bills  of  Exchange. — 
What  are  negotiable  Notes  within  the  Statute. — 
Of  Banker's  Notes. — Joint  and  several  Notes.— 
Consideration. — Stamp. 

A  PROMISSORY  note  is  a  promise  in  writing  to  pay  to  A. 
or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight, 
or  at  a  certain  time  after  sight,  or  after  date,  or  on  demand. 

If  Per    Cur.  Brocket  v.  Archer,   M.  i  Blake  ▼.  Lawrence,  4  Eep.  N.  P.  C. 

^  Geo.  1.  147.  Ellenboroug;h,  C.J. 

b  Piiikorn  t.  Tnckiogton,  s  Camp.  N.  k  S.  C. 

P.  C.  46s. 
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It  having  been  holden,  in  the  case  of  Clerk  v.  Martin,  Salk; 
19P,  and  in  other  cases,  that  the  payee^  and  in  Buller  v.  Crips, 
6  Mod.  29.  that  the  indorsee  of  a  promissory  note,  payable  to 
order,  could  not  maintain  an  action  against  the  maker  thereof, 
such  note  not  being  within  the  custom  of  merchants ;  it  was, 
for  the  purpose  of  encouraging  trade  and  commerce,  by 
permitting  promissoiv  notes  to  be  negotiated  in  like  manner 
as  inland  bills  of  exchange,  enacted  by  stat.  3  &  4  Ann.  c.  9. 
s.  1.  "  That  all  notes  (67)  in  writing,  made  and  signed  (68) 
by  any  person  or  persons,  body  politic  or  corporate,  or  by 
the  servant  or  agent  of  any  corporation,  banker,  goldsmith, 
merchant,  or  trader,  usually  entrusted  by  them  to  sign  such 
notes  for  them,  whereby  such  person,  &c.  or  their  servant  or 
agent,  promise  to  pay  to  any  other  person  or  persons,  body 
politic  and  corporate,  or  order,  or  bearer,  the  money  men- 
tioned in  such  note,  shall  be  construed  to  be,  by  virtue  thereof, 
due  and  payable  to  such  person,  &c.  to  whom  the  same  is 
made  payable :  and  also  such  note,  payable  to  any  person,  &c: 
or  order,  shall  be  assignable  or  indorsible  over  in  the  same 
manner  as  inland  bills  of  exchange  are,  or  may  be,  by  the 
custom  of  merchants ;  and  the  person,  &c.  to  whom  the 
money  is  payable,  may  maintain  an  action  for  the  same  in 
such  manner  as  he  might  upon  any  inland  bill  of  exchange^ 
made  according  to  the  custom  of  merchants ;  and  the  person^ 
&c.  to  whom*  such  note  is  indorsed  or  assigned,  may  maintain 
an  action,  either  against  the  person,  &c.  who  or  whose  servant 
or  agent  signed  such  note,  or  against  any  of  the  persons  who  in- 
dorsed the  same,  as  in  cases  of  inland  bills  of  exchange,  and  the 


(67)  It  has  not  been  determined,  whether  this  statute  extends  to 
foreign  notes.  In  Pollard  v.  Hemes,  3  Bos.  and  Pul.  335.  an  ac- 
tion was  brought  on  a  promissory  note  made  at  Paris,  and  payable 
there  or  in  London.  The  plaintiff  recovered,  and  no  objection  wad 
raised  on  the  ground  of  its  being  a  foreign  note.  In  Hounet  v* 
Morris,  London  Sittings  after  M.  T.  53  G.  3.  3  Camp.  N.  P.  C 
303.  an  action  was  brought  on  a  promissory  note  made  at  Paris, 
and  the  plaintiff  recovered.  The  place  of  date  was  not  mentioned 
in  the  declaration ;  but  Lord  Ellenborough  held  the  Omission  to  be 
immaterial. 

(68)  Declaration  that  defenoant  made  a  note,  et  manu  sua  pro^ 
pria  scripsit.  It  was  objected,  that  since  this  statute,  plaintiff 
should  have  averred  that  defendant  signed  the  note ;  but  the  court 
lield  it  to  be  well  enough,  because  laid  to  be  written  with  his  own 
hand.  Taylor  v.  Dobbins,  I  Str.  399-  7  Geo.  —.  S.  P.  on  de^ 
murrer.  Elliott  v.  Cooper,  Ld.  Raym.  1376; 
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plaintiff  shall  recover  damages  (59)  and  costs  of  suit ;  and  in 
case  of  nonsuit  or  verdict  against  plaintiff,  defendant  shall  re- 
cover costs." 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally. 

Hence  a  note,  promising  to  account  with  J.  S.  or  order,  has 
been  construed  as  a  promise  to  pay  J.  S.  or  order,  and  within 
the  meaning  of  the  statute '. 

So  a  promissoiy  note,  payable  to  B.  "^  (omitting  the  words 
"  or  order,")  three  months  after  date,  was  holden  a  good  note 
within  the  statute,  and  it  was  adjudged,  that  it  might  be  de- 
clared on  as  such  by  the  payee. 

So  where  the  promise  was  by  A. "  to  pay  so  much  to  B., 
for  a  debt  due  from  C.  to  B.,  it  was  holden,  that  it  was  within 
the  statute,  being  an  absolute  promise,  and  every  way  as  ne- 
gotiable as  if  it  had  been  generally  for  value  received. 

So  where  the  note  was  in  this  form**,  "  I  do  acknowledge 
that  Sir  A.  C.  has  delivered  to  me  all  the  bonds  and  notes,  for 
which  400/.  were  paid  to  him  on  account  of  Col.  S.,  and  that 
Sir  A.  delivered  me  Major  G.*s  receipt,  and  bill  on  me  for  10/. ; 
which  10/.  and  15/.  5$.  balance  due  to  Sir  A.  I  am  still  in- 
debted, and  do  promise  to  pay."  On  demurrer  to  the  decla- 
ration, the  note  was  adjudged  good. 

So  where  the  note  set  forth  in  the  declaration  was',  "  I. 
do  acknowledge  myself  to  be  indebted  to  A.  in  <£  ,  to  be 
paid  on  demand  for  value  received."  On  demurrer  to  the 
declaration,  the  court,  after  solemn  argument,  held  that  this 
was  a  good  note  within  the  statute,  the  words  "  to  be  paid*' 

1  Morrice  r.  Les,  8  Mod.  363.  1  Str.  wicke,  C.  J.  said  Uiis  point  bad  been 

639.     Ld.Raym.  1396,7<  ruled  often, 

m  Smitb  v.  Kendal,  6  T.  R.  193.  S.  P.  n  Popplewell  ▼.  Wilson,  B.  R.  Str. 

per  Hardw.  C.  J.  Cunningham  Bills  964.  on  error  from  C.  B. 

of  £x.  1S7.    See  also  Moor  v.  Pain,  o  Chadwicky.  Allen,  Str.  706. 

Ca.Temp.  Hardw.  989.  where  Hard-  p  Casbome  t.  Duttou,  Scacc.  M.  i* 

Geo.  2.  MSS. 


(69)  From  tills  word  *'  damages,''  it  has  heen  inferred,  that  deht 
will  not  lie  upon  a  promissory  note,  because  damages  are  never  re- 
covered in  debt.  See  1  Mod.  £ntr.  312.  pi.  14.  but  in  Bishop  v. 
Young,  2  Bos.  &  Pul.  78.  it  was  holden,  that  debt  might  be  main- 
tained by  the  payee  against  the  maker  of  a  promissory  note,  ex- 
pressing a  consideration  on  the  face  of  it,  as  where  it  was  expressed 
to  be  for  value  received. 
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amounting  to  a  promise  to  pay;  observing  that  the  same 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent. 

This  statute,  however,  extends  to  such  notes  only  as  con- 
tain an  absolute  promise  to  pay  money  at  all  events *«,(and  not  a 
promise  depending  on  a  contingency,)  and  where  the  money 
at  the  time  of  the  giving  the  note  becomes  due  and  payable 
by  virtue  thereof,  (so  are  the  words  of  the  statute)  and  not 
where  it  becomes  due  and  payable  by  virtue  of  a  subsequent 
contingency,  which  may  perhaps  never  happen,  in  which 
case  the  money  would  never  become  payable  (70). 

On  this  ground  the  following  notes  have  been  adjudged  not 
to  be  negotiable  notes  within  the  statute,  viz. 

A  promise  by  defendant  to  pay  to  plaintiff  26/.'  within  a 
month  after  Michaelmas,  if  the  detendant  did  not  pay  the  26/. 
for  which  the  plaintiff  stood  engaged  for  his  brother  L  B. 

A  promise  to  pay  A.  B.  <£  ,  value  received  •,  on  the  death 
of  C.  D.  provided  he  leaves  either  of  us  sufficient  to  pay  the 
said  sum,  or  if  we  shall  be  otherwise  able  to  pay  it 

A  promise  to  pay  money  within  so  many  days  after  the 
maker  of  the  note  should  marry*. 

So  where  the  promise  was  to  pay  A.  F.  £  out  of  the 
maker*s  money  that  should  arise  from  his  reversion  of  £ 
when  sold ;  the  declaration  averred  the  sale  of  the  reversion ; 
yet  it  was  holden,  that  the  note  could  not  be  declared  on  as  a 
nogotiable  note  under  the  statute,  because  the  money  was 
to  be  paid  only  on  a  contingency  ". 

A  similar  decision  was  made  in  Hill  v.  Halford  *,  2  Bos.  & 
Pul.  413.  where  the  promise  was  to  pay  £  ,  on  the  sale  or 
produce,  immediately  when  sold,  of  the  White  Hart,  St. 
Alban's,  Herts,  and  tne  goods  therein,  although  it  was  averred 
in  the  declaration,  that  tne  house  and  goods  were  sold. 

q  Willes,  C.  J.  in  deliycrin^  the  opi-  t  Beardesley  ▼.  Baldwin,  Sir.  1151. 

oion  of  the  court,  in  Colehan  r.        7  Mod.  417.  oct.  ed. 

Cooke,  H.  )6G.  9.  C.  B.  Willes,  39s.  u  Cartot  v.  Fauconrf,  5  T.  R.  469. 

r  Appleby  ▼.  Biddle,  B.  R.  H.  3  G.  1.  x  Hill  ▼.  Halford,  9  Boa.  and  Pol.  4i3. 

MS.  (in  the  Exch.  Cb.}  on  error  from 

s  Roberta  v.Peake,  1  Burr.  393.  B.  R. 


(70)  Before  the  statute  of  Ann,  a  promise  to  pay  A.  or  his  as- 
signs a  sum  of  money  within  a  certain  time  after  ddfendant  should 
be  lawfully  married  to  £•  S.  was  holden  not  to  be  a  good  note; 
because  to  pay  money  on  such  a  contingency  could  not  be  called 
trading,  and  therefore  not  within  the  custom  of  merchants.  Pear- 
son V.  Garrett,  4  Mod.  S42. 


r 
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In  a  case  where  the  instrument  acknowledged  to  have 
borrowed  and  received  £  in  drafts,  payable  to  the  de- 
fendants at  a  future  day,  which  the  defendants  promise  to 
pay  with  interest ;  it  was  holden  that  this  was  a  special  agree- 
ment, and  not  a  promissory  note ;  for  the  money  was  not  to 
be  paid  at  all,  unless  the  drafts  were  honoured  ^. 

Upon  an  instrument  in  the  common  form  of  a  joint  and 
several  promissoiy  note,  signed  by  A.  B.  and  C,  there  was  an 
indorsement  (written,  as  appeared  in  proof,  before  B.  and  C. 
had  signed  the  note)  stating  that  the  note  was  taken  as  a  se^ 
curity  for  all  balances,  not  exceeding  the  sum  specified  in  the 
note,  which  A.  might  owe  to  the  payee ;  that  tne  note  should 
be  in  force  for  six  months,  and  no  money  liable  to  be  called 
for  sooner  in  any  case:  an  action 'having  been  brought  by 
the  payee  against  B.,  the  first  count  stating  the  note  as  payable 
on  request,  and  a  second  as  payable  six  months  after  date ; 
Lord  EUenborough,  C.  J.  held,  that,  although  the  instrument 
possibly  might  have  been  considered  as  a  promissory  note  in 
the  hands  of  a  bona  fide  holder,  who  had  received  it  as  such, 
yet  as  between  the  immediate  parties  it  could  only  be  con^ 
sidered  as  an  agreement,  for  as  to  them  the  indorsement  must 
be  incorporated  with  the  body  of  the  note ;  and  consequently 
an  action  could  not  be  maintained  upon  it  without  an  agree- 
ment stamp*. 

An  instrument  purporting  on  the  face  of  it  to  be  a  promis- 
sory note,  payable  absolutely  for  the  price  of  goods,  but  having 
an  indorsement  upon  it  (written  before  the  note  was  signed,) 
stating  that  it  was  given  on  condition  that  if  any  dispute  arose 
about  the  sale  of  the  goods,  it  should  be  void,  is  not  a  nego- 
tiable note  •. 

2.  A  promissory  note  must  be  for  the  payment  of  money 
only. 

Hence  on  error  from  C.  B.  it  was  holden  ^,  that  a  note  io 
delioer  up  horses  and  a  wharf  y  and  pay  money  at  a  particular 
day,  could  not  be  declared  on  as  a  note  within  the  statute. 

And  a  similar  determination  was  made*,  where  the  promise 
was  to  pay  300/.  to  A.  or  order,  in  good  East  India  bonds. 

So  where  the  promise  was  to  pay  J.  S.  so  much  money ',  or 

y  WiUiamsonT.  Bconet,  8  Camp.  N.  c  Moor  v.  Vaolate,  £.   i  G.  i.  C.  B. 

P.C.417.  Bull.  N.  P.  272. 

z  Leeds  w.  Lancashire,  8  Camp.  N.  P.  d  Smith  v.  Boheme,  (reported  as  to 

C.  205.  the  argumeut)  in  Gilh.  R.  93.  citMl 

^  Hartley  ▼.  Wilkinson,  B.  R.  E.  55  in  argument  in  Lord  Raym.  1362  ^ 

G.  3.  4  M.  &  S.  35.  J  396. 
1^  M«rtin  ▼,  Cbanntry,  Str.  1271- 
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to  render  the  body  of  J.  N.  to  prison  before  such  a  day^  the 
note  was  holden  bad;  because  the  note  was  not  necessarily 
and  originally  for  the  payment  of  money,  but  by  matter  ex 
post  facto  became  a  note  for  payment  of  money  only,  viz.  the 
body  not  being  surrendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund,  which 
may  or  may  not  be  productive.  Statement  of  the  considera- 
tion, however,  for  which  a  note  was  made,  will  not  vitiate  it 

On  this  principle*,  a  promissoiy  note  to  pay  a  sum  of 
money  three  months  after  date,  for  value  received,  of  the  pre^ 
mises  in  Rosemary  Lane,  late  in  the  possession  of  T.  R.  was 
holden  a  good  note  within  the  statute. 

In  the  following  cases  the  principle  before  laid  down  was 
recognized,  but  the  notes  were  adjudged  good. 

A  promissory  note  was  given  to  an  infant  ^  payable  when 
he  should  come  of  age,  viz.  on  such  a  day  in  such  a  year; 
this  was  holden  good ;  for,  per  Denison,  J.  here  is  no  condi- 
tion or  uncertainty,  but  it  is  to  be  paid  certainly  and  at  all 
events,  only  the  time  of  payment  is  postponed. 

So  where  plaintiff  declared  in  1st  count  on  a  promissory 
notes  dated  27th  May,  173d,  whereby  defendant  promisjed 
to  pay  to  H;  D.  or  order,  150  guineas,  ten  days  after  the  death 
of  nis  father  John  Cooke,  for  value  received,  which  note,  after 
the  death  of  the  father  (which  was  laid  to  be  the  2d  April, 
1741),  was  duly  indors^  by  D.  to  plaintiff;  and  in  the  2d 
count,  on  a  promissory  note,  dated  13th  July,  1732,  whereby 
defendant  promised  to  pay  H.  D.  or  order,  six  weeks  after  the 
death  of  his  father,  50  gumeas,  for  value  received,  the  like  in- 
dorsement laid  after  the  death  of  the  father  as  before ;  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted 
for  defendant,  in  arrest  of  judgment,  that  these  notes  were  not 
within  the  statute  3  and  4  Ann.  c.  9*  After  three  arguments^ 
Willes,  C.  J.  delivered  the  opinion  of  the  court  in  favour  of 
the  plaintiff,  on  the  ground  tnat  the  notes  did  not  depend  on 
any  contingency ;  that  there  was  a  certain  promise  to  pay  at 
the  time  of  giving  the  notes,  and  the  money  by  virtue  tnereof 
would  become  due  -and  payable  one  time  or  other,  though  it 
was  uncertain  when  that  time  would  come ;  that  there  was 
not  any  weight  in  the  objection  that  the  maker  might  have 
died  before  his  father,  in  which  case  the  notes  would  have 

e  Borchell  t.  Slocock,   Lord  Rayin.  g  Colehan  t.  Cooke,  H.  16  G.  2.  C.  B. 

1545.  cited  by  Kcnyou,  C,  J.6T.  R.  Wille«,  393.    Affirmed  on  error  in 

134.  B.  R.  M.|8G.3.Str.  1217. 

f  Cost  ▼.  Nelion,  i  Borr.  fi26»  h  See  Str.  1917. 
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been  of  no  value,  because  the  same  mi^ht  be  said  of*  any 
note  payable  at  a  distant  time,  that  the  maker  might  die  worth 
nothing  before  the  note  became  payable.  He  added,  that  the 
court  thought  that  the  averment  of  the  death  of  the  father  be- 
fore the  iniiorsement  did  not  make  any  alteration;  because 
they  were  of  opinion,  that  if  the  notes  were  not  within  the  sta- 
tute ab  initio,  they  cpuld  not  be  made  so  by  any  subsequent 
contingency. 

So  where  the  note  was  to  pay  within  a  certain  time  after 
^uch  a  ship  was  paid  off^;  it  was  holden  good;  because  the 
ship  would  certainly  be  paid  off  one  time  or  other  (7 1 ). 

i  Andrews  v.  Frdinklin,  H.  3  Geo.  i.  B.  R. 


(71)  In  Strangers  report  of  this  case,  1  Stn  p.  24.  the  opinion 
of  the  court  is  thus  given :  *^  the  paying  off  the  ship  is  a  thing  of  a 
public  nature,  and  this  is  negotiable  as  a  promissory  note."   1  have 
stated  the  case  as  it  was  cited  bv  Willes,  C.  J.  delivering  the  opi- 
nion of  the  court  in  Colehan  v.  Cooke,  Willes,  399-     See  also  Mr, 
Hume  CampbelPs  argument  in  Evans  v.  Underwood,  I  Wils.  263. 
where,  in  citing  this  case,  he  states  the  opinion  of  the  court  to  have 
been,  that  the  note  was  within  the  statute  and  negotiable,  because 
the  paying  off  the  ship  was  mwatty  certain*    The  same  point  was 
decided  by  Hardwicke,  C.  J.  in  Lewis  v.  Orde,  Middx.  Sittings, 
8  Geo.  2.     The  note  was  in  this  form;  <<  I  promise  to  pay  J.  S. 
£\  I  at  the  payment  of  the  ship  Devonshire,  for  value  received." 
Willes,  C.  J.  in  Colehan  v.  Cooke,  Willes,  399-  says,  this  case  was 
determined  on  the  same  reason  as  Andrews  v.  Franklin,  viz,  that 
the  ship  tcould  certainly  be  paid  off  one  time  or  other,  which  seems  t« 
be  the  true  reason ;  but  in  the  report  of  Lewis  v.  Orde,  Diet.  Trade 
&  Com.  261.  copied  by  Cunningham,  p.  127.  of  Law  of  Bills  and 
Notes,  2d  ed.   I70l.  Lord  Hardwicke  is  made  to  say,  **  That  as 
to  the  contingency  of  the  payment,  the  subsequent  act  of  the  pay- 
ment of  the  ship  makes  it  certain,  and  therefore,  though  not  a  lien 
ab  initiOf  yet  sufficiently  so,  and  within  the  statute,  by  the  fact 
happening  after;" 'and  in  a  MS.  note  in  the  possession  of  the  edi- 
tor. Lord  Hardwicke  is  made  to  say,  '*  as  to  the  time,  this  note  is 
certainly  within  the  statute,  if  it  had  been  made  payable  at  any 
precise  future  day ;  and  if  it  be  uncertain  at  first,  but  referred  to 
a  subsequent  fact  to  make  it  certain,  when  thgt  fact  happens  (ai9 
in  this  case  it  was  averred  that  the  ship  Devonshire  was  paid),  it  is 
as  much  reduced  to  a  certainty  as  if  the  day  had  been  mentioned 
at  first.     But  if  the  promise  is  to  pay  out  of  any  particular  fund,  it 
18  not  a  personal  lien,  and  therefore  not  within  the  statute."     It 
may  be  observed,  that  this  reason  clashes  with  the  opinion  of  the 
court  in  Colehan  v.  Cooke,  Willes,  399.  where  it  was  said,  that  if 
the  notes  were  not  within  the  statute  ab  initio^  they  should  not  be 
pade  so  by  any  subsequent  contingency,  and  with  the  decision  in 
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See  further  on  this  subject,  Hausoullier  v.  Hartsinck,  7  T, 
R.733. 

Bankers'  cash  notes,  or  goldsmiths'  notes*',  as  they  were; 
formerly  called,  goldsmiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or 
Dearer,  on  demand,  and  are  stated  as  such  in  pleading.  They 
are 'considered  as  cash,  are  transferrable  by  delivery,  but 
may  be  indorsed,  in  which  case  they  may  be  declared  on  as 
a  bill  of  exchange  against  indorser.  At  present  cash  notes 
are  seldom  made,  except  by  country  bankers,  their  use  havr 
ing  been  superseded  by  the  introduction  of  checks. 

Joint  and  several  Notes.— rA  note  beginning  "  I  promise  to 
pay,"  and  signed  by  two  or  more  persons,  is  several  as  wel\ 
as  joints 

If  a  promissory  note  appears  oji  the  face  of  it  to  be  the  se- 
pa^te  note  of  A.  only^  it  cannot  be  declared  on  as  the  joint 

k  Cbitty,p.  839.  cd.  sd,  1  Anarch  v.  WardrPeakeV  N.P.C.  130. 


Carlos  V.  Fancourt,  5  T.  R,  489.  and  in  Hill  v.  Halford,  9  Bos. 
k,  Pal.  413.  in  which  cases  the  events  on  which  the  notes  were  to 
become  payable  were  averred  in  the  declarations  to  have  taken 
place,  and  yet  the  notes  were  holden  not  to  be  good.  See  also 
Kingston  v.  Long,  Bay  ley,  7K  where  it  was  holden  by  the  court, 
that  if  an  instrument  was  not  a  bill  of  exchange  when  drawn,  it 
could  never  afterwards  become  one.  To  the  foregoing  cases  of 
Andrews  v.  Franklin,  and  Lewis  v.  Orde,  may  be  added  that  of 
Evans  v*  Underwood  *»  where  the  note  was  to  pay  A.  or  order  £s 
upon  the  receipt  of  his  the  said  A.'s  wa^es,  due  from  his  Majesty's 
ship  the  Suffolk,  it  being  in  full  for  his  wages  and  prize  money, 
and  short^llowance  money,  for  the  said  ship ;  the  declaration  stated 
an  indorsement  by  A.,  and  averred  that  the  defendant  received 
the  said  wages  from  the  said  ship.  After  verdict  for  plaintiff,  on 
motion  in  arrest  of  judgment,  the  case  of  Andrews  v.  Franklin 
was  mentioned,  which  Mr.  Ford,  for  the  defendant,  said  had  never 
been  determined.  The  court  said,  that  they  would  look  into  the 
case,  and  see  whether  it  had  been  determined.  The  reporter  adds, 
that  the  court  inclined  to  give  judgment  for  the  plaintiff,  and 
after  looking  into  the  case,  did  so,  ut  audivi.  In  Beardesley  v.  Bald-r 
win,  £.  15  G«  2.  B.  R.  MS.  the  court  said,  that  as  to  Andrews  v. 
Franklin,  if  it  ever  was  determined,  which  they  could  not  find,  it 
must  have  been  decided  on  the  certainty  observed  in  the  return  of 
shipsy  and  which  must  be  looked  upon  as  an  event  in  itself  not  con^ 
tingent. 

•  iWUs.«68. 
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rfote  of  A.  and  B.,  although  given  to  secure  a  debt  for  which 
A.  and  B.  were  jointly  liable*. 

In  an  action  by  A.  against  B.  upon  a  promissory  note",  it 
was  stated  in  the  declaration,  that  B.  and  another,  jointly 
or  severally,  promised  to  pay  it  It  was  holden,  that  the 
declaration  was  good ;  for  or  was  Synbnimous  to  and.  They 
both  promised  that  they  or  one  of  them  should  pay;  conse- 
quently both  and  each  were  liable  in  solidum. 

If  an  action  is  brought  on  a  joint  note®,  and  some  of  the 
persons  making  the  note  are  not  made  defendants,  advan- 
tage can  be  taken  of  the  omission  by  plea  in  abatement 
only  (72). 

An  action  was  brought  against  defendant  only  on  a  joint 
and  several  note  made  by  defendant  and  one  Stoddarti*.  Plea 
aon  assumpsit  Defendant  gave  in  evidence  an  agreement 
in  writing  entered  into  by  plaintiff*  with  the  assignees  of 
Stoddart^  then  a  bankrupt,  to  receive  from  them  600/.  in  lieu 
of  883/.  actually  due  from  the  bankrupt  on  this  note  (which 
was  for  lOOl )  and  on  other  transactions;  and  that  defen- 
dant was  only  surety  for  Stoddart  Defendant  obtained  a 
verdict  On  motion  to  set  it  aside,  it  was  resisted  on  the 
part  of  the  defendant,  on  the  ground  that  the  agreement  put 
an  end  to  the  plaintiff's  recovery  on  the  note,  that  the  princi- 
pal could  not  be  discharged  without  discharging  the  surety 
also.  On  the  part  of  tlie  plaintiff  it  was  urged,  that  it 
was  not  the  meaning  of  the  agreement  that  defendant  should 
be  discharged.  But  per  Lord.  Mansfield,  C,  J.  the  plaintiff 
was  party  to  the  agreement,  and  we  cannot  receive  parol 
evidence  to  explain  it  Whatever  might  be  the  intention 
of  the  parties,  the  principal  cannot  be  released  without  its  ope- 
rating for  the  benefit  of  the  surety.     Rule  discharged. 

Consideration. — It  will  be  presumed,  that  the  note  has 
been  given  for.  a  good  and  valuable  considemtion  until  the 
contrary  appear.  As  between  the  immediate  parties,  want 
or  illegality  of  consideration  may  be  insisted  on  as  a  de-* 
fence, 

mS'iflTkin  v.  Walker  and  another,  3  o  Per  duller  J.  in  Iteet  v.  Abbott^ 

Camp.  N.  P.  C.  308.    Etnlcy  v.  Lye,        Cowp.  S3i. 

B.  K.  H.  53  G.  3.  S.  P.  p  Garrett  v.  Jull,  B.  R.  M.  fid  G.  d« 
n  Rees  v.  Abbott,  Cowp.  639.  MS. 


(72)  This  is  a  general  rule.     See  Rice  v.  Shute,  5  Burr.  «6ll 
and  other  cases  cited  in  note  (64),  ante,  p.  115. 

BB 
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In  an  action  by  the  payee  against  the  maker  of  a  promis* 
sory  note  for  10/. •»  which  had  been  given  by  the  defendant 
as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom 
the  son  was  bound;  it  appeared  at  the  trial,  that  in  the  in- 
dentures of  apprenticesnip  no  mention  had  been  made  of 
this  premium  having  been  given  with  the  apprentice,  nor 
was  there  any  stamp  thereon  in  proportion  to  the  value,  as 
required  by  stat  8  Ann,  c.  9.  in  default  of  which,  by  the 
39th  section  of  the  stat  the  indentures  are  declared  to  be 
void.  The  apprentice  remained  some  part  of  his  time  with 
his  master,  and  then  absconded.  '  It  was  objected,  on  the 
part  of  the  defendant,  that  the  indentures  being  void,  the 
consideration  of  the  note  had  failed.  To  this  it  was  an- 
swered, that  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note;  but  that  at  all  events  it  was  suffi- 
cient, if  there  were  any  consideration  to  sustain  it;  and  here 
the  master  had  provided  board  and  lodging  for  some  time 
for  the  apprentice.  But  Lawrence,  J.  was  of  opinion,  that 
the  consideration  was  entire,  and  that  it  had  wholly  failed. 
The  Court  of  King's  Bench  concurred  in  opinion  with  the 
learned  judge. 

Where  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiff  is  a  bona  fide  holder  for  a  valuable 
consideration,  without  notice,  such  illegal  consideration  only 
as  makes  the  note  void  ab  initio^  viz.  gaming'  and  usury*  can 
be  alleged  in  bar  of  the  action. 

In  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
missory note,  the  defence  insisted  on  was,  that  the  note  had 
been  given  for  hits  against  defendant  in  alotteiy  insurance: 
Kenyon,  C.  J.  was  of  opinion,  that  the  plaintiff  was  intitled 
to  recover,  observing  that  the  innocent  indorsee  of  a  gaming 
note,  or  note  given  on  an  usurious  contract,  could  not  re- 
cover, but  that  in  no  other  case  could  the  innocent  indor- 
see be  deprived  of  his  remedy  on  the  note;  and  that  a  con- 
trary determination  would  shake  paper  credit  to  the  founda- 
tion ^ 

A  person,  who  at  the  request  of  the  holder  of  a  note,  has 
put  his  name  upon  it,  and  in  consequence  thereof  has  been 
obliged  to  pay  the  contents  to  a  bona  fide  holder,  may  reco- 
ver the  money  paid  from  any  person  whose  name  is  on  the 
note,  although  he  knew  that  the  note  was  originally  given  for 

q  Jarksoii  v  Warwick,  7  T.  R.  131. '        t  Winstanley  ▼.  Bowden,  Middx.  sit> 
r  Stat.  9  Ann,  c.  14.  s.  I.  ante,  p.  305.         tinifs  after  M.  T.  41   G.  3.  B.  R. 

and  Bowyer  v.  Bampton,  Str.  1 155  MbS. 

8  la  Ann,  St.  9.  c.  16.  a.  1.  ante,  p.  305. 

Lowe  V.  Waller,  Dou^.735. 
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an  illegal  consideration,  viz.  for  premiums  for  the  insurance  of 
tickets  in  the  lottery'. 

Stamp, — Every  promissory  note  must  be  duly  stamped, 
that  is,  with  a  stamp  of  the  proper  value  and  proper  denomi-^ 
nation.  *  / 

A  promissory  note*,  given  at  the  time  when  the  31  Geo.  3. 
c.  25.  was  the  only  statute  regulating  the  stamp-duty  on 
promissory  notes,  was  holden  not  available  in  law,  because 
it  was  stamped  with  a  receipt  stamp,  although  it  was  of  equal 
value  with  that  required  for  a  promissory  note. 

For  the  amount  of  the  stamp  duties  on  promissory  notes, 
see  Stat.  55  Geo.  3.  c.  184. 

For  the  statutes^  regulating  notes  given  for  a  less  sum  than 
five  pounds,  see  Chitty  on  Bills,  Appendix,  sect.  8,  ed.  2nd. 


X.  Of  the  Time  tbhen  a  Note  ought  to  he  presented  fot 

Payment. 

Patment  must  be  demanded  within  a  reasonable  time 
after  the  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  reasonable  time  is  a  question  of 
law,  but  dependent  on  facts,  viz.  the  situation  of  the  parties, 
their  places  of  abode,  and  the  facility  of  communication  be- 
tween them*. 

On  promissory  notes,  payable  at  a  certain  time  after  date, 
or  after  sight,  three  days  grace  are  allowed ;  consequently, 
payment  of  such  notes  ought  not  to  be  demanded  until  the 
last  of  the  three  days,  unless  it  happen  to  be  a  Sunday,  or  a 
great  holiday,  in  which  case  payment  ought  to  be  demanded' 
On  the  next  preceding  day.  The  three  days  of  grace  are 
computed  exclusively  of  the  day  on  which  the  payment  is 
by  the  terms  of  the  note  to  be  made.  It  has  not  been  deter- 
mined solemnly,'  whether  days  of  grace  are  to  be  allowed  on 
notes  payable  at  sight".  They  are  not  allowed  on  notes  pay- 
able on  demand. 

«i  Seddoutf  ▼.  Stratford,  London  Sit-  y  15  G.  3.  c.  51.     17  G.  3.  c.  30.    37 

tings  after  T.  T.  34  G. 3.    Kenyon        G.  3.  c.  33. 

C.  J.  Peake^H  N.  P.  C.  S15.  a  Darhi«hir«  ▼.  Parker,  6  Kast,  3. 

X  Chamberlain  ▼.  Porter,  1  Bof.  and  b  See  this  quesl ion  discussed  in  Chit- 

r ul.  IS .  R.  30.  ty's  Treatise  on  Bills,  p.  19s,  ed  2d. 

B  6  3 
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Where  a  note  is  made  payabte  at  a  month  or  months  after 
date,  the  computation  must  be  (contraiy  to  the  general  rule  of 
law)  by  calendar  and  not  by  lunar  months. 

Where  a  note  is  in  the  hands  of  an  indorsee,  and  he  de- 
mands payment  thereof  from  the  maker,  who  refuses  or 
omits  to  pay  the  same,  notice  of  such  refusal  or  default  ought 
to.  be  given  by  the  indorsee  himself*  to  the  prior  indorser  or 
indorsers  (if  more  than  one)  within  a  reasonable  time ;  other- 
wise th6  indorser  will  be  dfscharged. 

Action  against  defendafkt,  as  indorser  of  this  note*,  "  one 
mouth  after  date,  I  promise  to  pay  to  Wm.  George,  or  order, 
the  sum  of  16/.  for  Value  received."  John  Hoplejr.  In- 
dorsed, Wm.  George.  This  note  George  had  given  m  pay- 
ment to  the  praintiff ;  it  became  due  2d  May,  and  bn  5th 
May  the  plaintifTs  btaker  (after  three  days  grace)  demanded 
it  of  Hopley.  Hopley  desired  two  or  three  days  time  to  pay 
it  in,  and  so  from  time  to  time,  which  were  given  him,  till 
13th  May,  when  he  told  the  banker  he  could  not  pay  it  On 
the  14th,  Hopley  failed,  and  became  a  bankrupt  On  plain- 
tiff's applying  to  George  for  payment,  George  told  him  he 
should  have  applied  before,  on  Hopley's  first  refusal,  and  that 
he  now  did  not  think  himself  liable  to  pay  it,  whereupon  this 
action  was  brought  Lord  Mansfield,  C.  J.  "  The  question 
IS,  who  is  to  bear  the  loss,  as  Hopley,  the  drawer,  has  failed  ^ 
Now  it  is  so  necessary  for  trade,  tnat  where  a  bill  of  exchange 
is  drawn  on  one  man,  and  made  payable  to  another,  that,  if 
the  person  to  whom  it  is  payable,  either  wilfully  dr  through 
neglect,  omits  to  call  at  the  time  it  becomes  due,  it  is  the  con- 
stant couree  of  mercantile  custom  in  the  city  of  London,  that 
he  shall  bear  the  loss  and  hot  the  other*  Tiiis  likewise  is  the 
rule  on  indorsed  notes,  which  are  in  nature  of  inland  bills  of 
exchange ;  nothing  is  so  certain  as  this  rule,  and  great  incon- 
venience would  follow  from  a  different  mode  of  proceedings 
It  has  been  truly  said,  that  the  law  has  not  fixed  any  precise 
time  when  the  neglect  of  the  indorsee  shall  be  said  to  make 
him  liable ;  but  I  remember  a  case  determined,  where  a  bill 
became  due  at  two  o'clock  on  Saturday  afternoon,  the  person 
who  gave  the  note  became  a  bankrupt  at  five  o'clock  on  Mon- 
day afternoon ;  the  Question  was,  whether  the  indorsee  had 
not  neglected  to  call  for  his  money,  and  it  was  holden,  that  he 
had.  The  present  case  is  not  that  of  neglect ;  the  note  is 
dated  on  -itl  April,  consequently  becomes  due  on  id  May, 
hut  by  the  custom  of  the  city  there  are  three  days  of  grace; 
ti)e  banker,  who  has  ti^e  note  in  his  hands,  and  who  in  this 

c  SreTiiuhilv. Brown,  1  T.  R.  1G7.  tings  after  Trin.  T.    1757.  coram 

d  Ainitnou  ▼.  George^  Loudou  nit-        Lurd  Mansfield,  C.  J.  MSS. 
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case,  being  the  plaintifT's  agent,  is  to,  be  considered  as  one 
and  the  same  person  with  the  plaintiff,  cornea  on  6th  and  de- 
mands payment ;  the  indorser  and  all  the  parties  live  in  town ; 
the  banker  gives  Hopley  indulgence  to  pay  it  from.  5th  to 
13th,  without  giving  any  notice  ta  the  hidorser,  whicb^  if  he 
had  done,  it  would  have  urged  the  indorser  to  get  his  money. 
Now  here  is  no  neglect  of  •application.  The  case  is  still 
stronger;  here  is  an  actual  credit  given  for  eight  days,  and 
the  question  is,  who  gave  the  credit  We  cannot  go  into, any 
consideration  of  Hopley's  circumstances  at  th^  time ;  they 
might  be  very  bad ;  and  yet  if  he  had  been  arrea^ted  op  5th 
May,  we  cannqt  say  he  would  not  have  paid  the  money.  I 
am  therefore  of  opinion,  that  the  loss,  (though  tlv9  is  a  hard, 
case,)  ought  to  be  borne  by  the  person  who  gave  the  credit,'* 
Verdict  for  the  defendant. 

Action  against  the  defendant  as  indorser  of  a  promissory 
note",  due  May  5th,  1805.  The  plaintiff  proved  the  defenr 
dant*8  indorsement;  and  also,  that  in  the  year  1807»  the  de- 
fendant being  requested  to  pay  the  note,  he  promised  that  h^ 
would,  but  prayed  for  further  time.  There  was  no  evidence 
of  the  presentment  of  the  note  to  the  maker,  or  of  any  notice 
of  its  non-payment  being  given  to  the  defendant,  nor  did  it 
appear  that  when  th^  defendant  so  promised  to  pay,  he  knew 
of  any  application  for  payment  having  been  made  to  the 
maker,  r  or  the  defendant  it  was  contended,  that  the  subset 
quent  promise  did  not  dispense,  with  proof  of  the  present- 
ment and  notice,  unless  made  with  full  knowledge  of  the 
laches  of  the  holder.  In  the  cases  hitherto  decided  upon  this 
subject,  something  appeared  which  might  be  considered 'a 
waver  of  any  irregularity,  with  regard  to  the  bill  or  note, 
which  could  not  be  inferred  from  a  mere  promise  to  pay,  at  a 
time  when  the  party,  without  being  aware  of  it,  was  dis- 
charged from  his  liability.  But  Bayley  J.  held,  that  where  a 
party  to  a  bill  or  note,  knowing  it  to  be  due,  and  knowing 
that  he  was  entitled  to  have  it  presented,  when  due,  to  the 
acceptor  or  makerj^  aT>d  to  receive  notice  of  its  dishonour, 
promises  to  pay  it;  this  is  presumptive  evidence  of  the 
presentment  and  notice,  and  he  is  bound  by  the  promise  so 
made.    Verdict  for  the  plaintiff. 

But  if  the  drawer  or  indorser,  after  being  arrested  without 
acknowledging  his  liability,  merely  offers  to  give  a  bill  by 
way  of  compromise  for  the  sum  demanded,  which  offer  is  re- 
jected, this  does  not  supersede  the  necessity  of  noticed 

•  Taylor  V.  JoDes,  u  Camp.  N.  P.  C.    f  Ciimming  v.  French,  2  Cam|>.  N.  P« 
|t>5.  C.  106. 
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XI.  Of  the  Declaration — Pleadings — Evidence — Con* 

elusion* 

The  usual  remedy  on  a  promissory  note  is  an  action  of 
assumpsit  In  the  first  count  of  the  declaration,  the  note 
ought  to  be  set  forth  accurately,  that  is,  either  in  the  terms 
in  which  it  was  made,  or  according  to  the  legal  effect  and 
operation  of  those  terms ;  for  a  variance  in  any  material  point, 
between  the  statement  in  the,  declaration  and  the  note  pro- 
duced in  evidence,  will  be  fatal. 

As  where  in  an  action  on  a  promissory  note*,  made  by  the 
firm  of  Austin,  Strobell,  and  Shirtlifti  who  were  declared 
against  by  the  name  of  William  A.j  Robert  S.,  and  Williaiii 
S.,  and  it  was  proved  that  the  firm  consisted  of  William  A., 
Daniel  S.,  and  William  S.,  it  was  holden  that  the  variance 

was  fatal. 

• 

Where  the  maker  of  a  promissory  note  njakes  a  memoran- 
dum at  the  foot  of  it\  that  he  will  pay  it  at  the  house  of  A., 
as  this  does  not  form  any  part  of  the  contract,  it  is  not  neces- 
sary to  state  it  in  the  declaration ;  but  if  it  forms  a  part  of  the 
body  of  the  note,  it  must  be  stated,  and  it  must  be  averred, 
that  the  note  was  presented  for  payment  at  that  place,  even  in 
an  action  against  the  maker*. 

In  cases  where  several  notes  have  been  made  by  the  de- 
fendant, and  which  are  due  and  payable,  a  count  on  each 
note  ought  to  be  inserted  in  the  declaration. 

Tq  the  special  count  or  counts,  such  of  the  common 
counts  ought  to  be  added  as  may  be  adapted  to  the  circum- 
stances of  the  case. 

Although  on  a  count  for  money  lent,  or  for  money  had  and 
received,  a  promissory  note  may  be  given  in  evidence*^,  as  af- 
fording a  presumption  that  so  much  money  was  lent,  or  had 
and  received,  and  although  the  jury,  in  case  such  evidence 
be  not  rebutted,  will  conclude  against  the  defendant,  yet  it  is 
advisable  to  declare  specially  on  the  note ;  for  otherwise,  in 
the  case  of  a  judgment  by  default,  the  usual  reference  to  the 
master  in  B.  R.  or  prothonotaiy  in  C.  B.  cannot  be  made  to 
compute  principal,  interest,  and  costs'. 

g  Gordon  t.  Austin,  4  T.  R.  6i  1 .  Rocbe  t.  Campbell,  3  Camp.  N.  P.  C 

h  Saundei'son  ▼.  Judge,  g  H.  fil.  509.  247- 

i   Sanderson  ▼.  Bowes,  14  East,  5uo.  k  Sir.  795. 

adjudj^ed  on  demurrer.     See  al^o  1   Osborne  ▼.  Noad^  8  T.K.  64 s. 
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Where  a  note  is  payable  to  A.  or  order,  and  indorsed,  the 
indorser  is  considered  as  a  warranter  of  the  note ;  and,  there- 
fore, it  is  necessary,  in  an  action  brought  against  the  indorser, 
to  allege  and  prove  a  demand  of  the  maker*,  and  notice  of 
default  or  refusal  to  pay  within  a  reasonable  time  by  the  holder 
himself". 

To  an  action  on  a  promissory  note,  any  plea  may  be  plead- 
ed which  the  law  permits  to  be  pleaded  to  actions  founoed  on 
contract,  e.  g.  accord  and  satisfaction,  coverture,  infancy, 
payment,  statute  of  limitations,  set-off,  tender;  as  to  which, 
see  ante,  tit  Assumpsit,  s.  IV.  p.  114.^  153. 

To  an  action  of  assumpsit  by  A.,  B.,  and  C,  against  D.*, 
as  one  of  the  indorsers  of  a  promissory  note  drawn  by  E.,  in 
fevour  of  C,  D.,  (and  himself)  E.,  then  in  partnership,  and 
by  them  indorsed  to  A.,  B.,  and  C. ;  defendant  pleaded  m  bar, 
that  C.  one  of  the  plaintiffs,  was  liable  as  an  indorser,  together 
with  D.  On  special  demurrer  the  plea  was  holden  to  be 
good ;  Lord  Eldon,  C.  J.  observing,  that  the  subject  of  this 
plea  could  not  have  been  pleaded  in  abatement ;  because  a 
plea  in  abatement  ought  to  give  a  better  writ,  not  to  shew 
that  the  plaintiff  can  have  no  action  at  all.  The  effect,  how- 
ever, of  a  judgment  for  the  defendant  would  be,  that  if  a  man 
made  a  note  to  himself  and  others  carrying  on  business  under 
a  particular  firm,  and  that  partnership  was  dissolved,  the  pro^ 
missory  note  could  neither  be  put  in  suit  as  such,  nor  enforced 
as  an  equitable  agreement,  because  on  a  promissory  note 
stamp.  Considering,  therefore,  the  quantity  of  circulating 
paper  in  this  country,  standing  under  the  same  circumstances 
with  the  note  in  question,  the  consequence  of  such  a  decision 
might  be  highly  injurious.  However,  the  case  of  Moffatt  v. 
Van  MillengenP  was  unanswerable. 

Evidence. — In  an  action  on  a  promissory  note,  to  which  the 
general  issue  is  pleaded,  the  plaintiff  must  prove  every  mate* 
rial  allegation  in  the  declaration. 

It  is  a  general  rule,  that  to  prove  the  contract  the  original 
note  must  be  produced  in  evidence.  This  rule  is  dispensed 
with  in  special  cases  only,  as  where  it  can  b^  proved,  that  the 
note  has  been  lost  or  destroyed  by  the  defendant^),  or  that  it 
is  in  the  hands>of  the  defendant,  and  that  he  has  had  notice  to 
produce  it^.  In  these  cases  a  copy  of  the  note,  or  parol  evi- 
dence of  its  contents,  may  be  received. 

m  Adjudged  in  C.  B.  £.  4  G.  9.  cited    o  Mainwaring  ▼.  Newman,  3  Bob.  & 

by  Lee,  C.J.  in  9  Str.  10S7.  recog-        Ptil.  V20. 

niscd  by  Lord  Mansfield,  C  J.  in  9    p  27  <«•  3  B.  R.  3  BiM.  &  Pul.  134.  a 

Burr.  676.  (c.) 

m  Tindal  t.  Browo,  1 T.  R.  167.  q  JLord  Rayni.  731. 

r  3  Bos.  k  Fttl.  39. 
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The  remaining  evidence  necessary  to  support  the  action 
will  vary  according  to  the  character  in  which  the  parties  bring 
the  action. 

In  an  action  by  payee  against  the  maker,  the  hand-writing 
of  the  maker  must  be  proved  by  the  subscribing  witness,  if 
any ;  if  not,  by  some  person  who  is  competent  to  prove  such 
hand-writing.  In  an  action,  by  first  indorsee  against  the 
maker,  the  same  evidence  as  in  the  preceding  case,  together 
with  proof  of  the  indorsement  to  the  plaintiti',  will  be  neces- 
sary. In  an  action  against  an  indorser,  proof  of  the  haqd<? 
writing  of  the  maker,  or  of  any  indorser  prior  to  the  defendant 
(except  the  first,)  unless  specially  alleged  in  the  declaration, 
is  not  necessary ;  but  in  this  case  it  must  be  proved  that  pay- 
ment was  duly  demanded  of  the  maker,  ana  that  the  maker 
refused  to  pav,  or  made  default  therein,  and  that  notice  of  such 
refusal  or  default  was  given  to  the  defendant  within  a  reason- 
able time. 

In  an  action  against  the  maker  of  a  note,  although  the  pro- 
mise be  to  pay  the  money  at  a  particular  place,  it  is  not  ne- 
cessary to  prove  a  presentment  at  that  place* ;  if  the  place  of 
payment  be  mentioned  in  the  mai*gin  or  at  the  foot  of  the 
notes 

« 

If  a  bill  be  payable  or  indorsed  specially  to  a  firm,  evi- 
dence must  be  given  that  the  firm  consists  of  the  persons  who 
sue  as  plaintitTs ;  secus^  if  the  indorsement  be  in  blank.  Ord 
V.  Portal,  3  Camp.  N.  P.  C.  239. 

A.  being  in  insolvent  circumstances",  B.  undertook  to  be 
a  security  for  4  debt  owing  from  A.  to  C.  by  indorsing  a  pro- 
missory note  made  by  A.  payable  to  B.  at  the  house  ot  D. 
The  note  was  accordingly  so  made  and  indorsed,  with  the 
knowledge  of  all  parties.  Just  before  it  became  due,  B.  hav- 
ing been  informed  that  D.  had  no  effects  of  A.  in  his  hands, 
desired  D.  to  send  the  note  to  him,  B.,  and  said  he  would 
pay  it,  B.  having  then  a  fund  in  his  hands  for  that  purpose ; 
the  note  was  not  presented  at  D.'s  house  till  three  days  after  it 
was  due.  It  was  holden,  that  C.  could  not  maintain  an  action 
against  B.  on  the  note,  not  having  used  due  diligence  in  pre- 
senting the  note  as  soon  as  it  was  due  tolD.  for  payment,  and 
in  giving  immediate  notice  to  B.  of  the  non-payment  by  D. ; 
for  B.  had  a  right  to  insist  on  the  strict  rule  of  law  respecting 
the  indorser  of  a  note,  notwithstanding  the  particular  circum- 
stances of  the  case. 

In  an  action  by  a  second,  third,  or  any  subsequent  indorsee, 
against  the  maker,  where  the  first  indorsement  is  in  blank ; 

0  NicbolU  ▼.  Boweti,9  Camp.  N.  P.O.    t   Price  v.  MitcheU,  4  Cunpb. 200. 
498     But  see  Sahdcnon  v.  Bowes,    u  Nicholson  v.  Gontbit,  9  U.  Bl.  60S^ 
f  ute,  p.  374. 
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fls  the  plaintiff  is  not  bound  to  set  forth  any  indorsement,  ex- 
cept the  first,  but  may  strike  out  the  others,  if  he  adopts  this 
course,  the  proof  will  be  the  same  as  in  the  preceding  case ; 
but  if  all  or  any  of  the  indorsements  subsequent  to  the  first 
are  set  forth,  they  must  be  proved. 

The  defendant  cannot  give  in  evidence  a  parol  agreement 
entered  into  when  the  note  was  made,  that  it  should  be  re- 
newed, when  it  became  due' ;  for  this  would  be  incorporating 
with  a  written  contract  an  incongruous  parol  condition,  which 
is  contrary  to  first  principles. 

An  indorser  on  a  note  y,  who  has  received  money  from  the 
payee  to  take  it  up,  is  a  competent  witness  for  the  maker  in 
an  action  against  him  by  the  indorsee,  to  prove  that  he  had 
satisfied  the  note,  being  either  liable  to  the  plaintiff'  on  the 
note,  if  the  action  is  deleated,  or  to  the  defendant  for  money 
had  and  received,  if  the  action  succeeds ;  and  his  being  also 
liable,  in  the  latter  case,  to  compensate  the  defendant  for  the 
costs  incurred  in  the  action,  by  such  non-payment,  makes  no 
difference. 

In  an  action  by  the  indorsee  against  the  maker  of  a  promis- 
sory note*  without  original  consideration,  if  the  payee  has 
become  bankrupt,  and  obtained  his  certificate  subsequently 
to  the  date  of  the  note,  he  is  not  a  competent  witness  for  the 
defendant,  for  he  is  no  longer  liable  to  the  plaintiff;  but 
would  be  liable  to  the  defendant,  if  the  latter  were  obliged 
by  this  action  to  pay  the  promissory  note  drawn  for  his  ac- 
commodation. 

Conclusion.'^The  limits  prescribed  to  this  abridgment  will 
not  permit  the  insertion  of  any  more  cases  under  this  head, 
nor  indeed  is  it  necessary ;  for  although  a  promissory  note% 
while  it  continues  in  its  original  shape,  does  not  bear  any  re- 
semblance to  a  bill  of  exchange,  yet  when  it  is  indorsed,  the 
resemblance  begins ;  for  then  it  is  an  order  by  the  indorser 
npon  the  maker  of  the  note  tp  pay  to  the  indorsee ;  the  in- 
dorser is  as  it  were  the  drawer,  the  maker  of  the  note  the  ac- 
ceptor, and  the  indorsee  the  payee. 

From  this  resemblance  between  a  bill  of  exchange  and  pro- 
missory note,  it  follows  that  many  of  the  rules'  which  are  ap- 
plicable to  bills  of  exchange,  hold  also  in  the  case  of  promis- 
soiy  notes. 

X  Hoare  t.  Graham,  3  Camp.  N.  P.  C.  z  Maandrell  ▼.  Kennett,  London  ti^ 

57.  tinjp,  H.  T.  49  G.  3.     Bay  ley  J.     l 

y  Birt  v.  Kershaw,  s  East,  458.  recor-  Camp.  N.  P.  C.  408  n. 

nised  by  Sir  W.  Grant,   M.  R.  m  a  Per  Lord  Maua&eld  C.  J.    Heylin  ▼. 

Paul  T. ,  administrator  of  Ha-  Adamsou,  9  Burr.  676. 

pilton,  Privy  Coancil,  29  Jone,  1805. 
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I.  Of  common  Carriers  and  their  Responsibility. 

Masters  ■  and  owners  of  ships,  hojrmen,  wharfingers,  * 
lightermen,  barge  owners^,  proprietors  of  waggons,  stage 
coaches  (1)  &c.  are  denominated  common  carriers;  and  by 

a  Morse  ▼.  Slue,  9  Ler.  69.  c  Rich  t.  KneeUnd,   Cro.  Jac.  330. 

b  Maying  ▼.  Todd,  1  Starkie*8  N.  P.  C.        Hob.  17.  S.  C. 

7S. 


(1)  It  was  ruled  by  Holt,  C  J.  in  Upshare  v.  Aidee,  B.  R.  Lon- 
don Sittings,  H.  8  W.  3.  Corny.  %5.  that  a  hackney  coachroan  was 
not  a  common  carrier  within  the  custom  of  the  realm,  and  could 
not  be  charged  for  the  loes  of  a  passenger's  goods,  except  where 
there  was  an  express  agreement,  and  money  paid  for  the  carriage 
of  the  goods.  And  in  Middleton  ▼.  Fowler,  Salk.  282.  there  was 
a  like  determination  by  Holt,  C.  J.  at  N.  P.  in  regard  to  stage 
coachmen,  except  such  as  took  a  distinct  price  for  carriage  of 
goods,  as  well  as  persons.  But  in  a  late  case  of  Clarke  v.  Gray, 
4  Esp.  N.  P.  C.  177*  where  an  action  was  brought  against  the  pro- 
prietor of  a  stage  coach,  to  recover  the  value  of  a  trunk  which  had 
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the  custom  of  the  realm  "*,  that*  is,  by  the  common  law,  are 
bound  (2)  to  receive  and  carry  the  goods  of  the  subject  for  a 
reasonable  hire  or  reward  (3)9  to  take  due  care  of  them  in 
their  passage,  to  deliver  them*  safely  (4),  and  in  the  same  con- 

d  1  Roll.  Abr.  2.  (C)  pi.  1.  e  Per  Popham,  C.  J.  Owen,  57. 


been  lost  while  the  plaintiff  was  travelling  in  the  defendant's  coach, 
the  defendant  proved  that  he  had  given  notice,  that  he  would  not 
be  liable  for  any  parcel  of  above  £5  value,  unless  paid  for  as  such  ; 
it  was  however  contended  for  plaintiff,  that  this  notice  applied  to 
the  case  of  goods  sent  to^  be  carried  only,  and  not  to  the  case  of 
passengers*  luggage.  But  Lord  Ellenhorough^  C. «/.  said,  that  it 
had  been  decided,  that  the  luggage  of  passengers  came  within  the 
exception.  So  per  Chambre,  J.  %  Bos.  &  Pul.  419*  **  It  has  been 
determined,  that  if  a  man  travel  in  a  stage  coach,  and  take  his 
portmaateau  with  him,  though  he  has  his  e^e  upon  the  portman- 
teau, yet  the  carrier  is  not  absolved  from  %is  responsibility,  but 
will  be  liable  if  the  portmanteau  be  lost."  If  a  coachman  corn- 
monly  carry  goods,  and  lakes  money  for  so  doing,  he  will  be  in  the 
same  case  with  a  common  carrier,  and  is  a  carrier  for  that  purpose, 
whether  the  goods  are  a  passenger*s  or  a  stranger's.  Nisi  Frius 
opinion  of  Jones,  J.  in  Lovett  v.  Hobbs,2  Show.  137* 

(2)  An  action  on  the  case  will  lie  against  a  common  carrier  for 
refusing  to  carry  goods  after  an  offer  of  his  hire.  Jackson  v.  Rogers, 
2  Show.  3i7. 

(3)  In  an  action  against  a  common  carrier  for  losing  a  box  by 
negligence,  a  motion  was  made  in  arrest  of  judgment,  because  a 
particular  sum  was  not  mentioned  in  the  declaration  to  be  paid  ibr 
hire,  but  a  reasonable  reward  only ;  the  declaration  was  holden  to 
be  well  enough,  for,  perhaps,  there  was  not  any  agreement  for  a 
sum  certain ;  yet  as  in  such  case  the  carrier  may  maintain  a  qwm^ 
turn  meruit 9  he  is  equally  liable,  as  where  there  is  an  express  agree* 
ment  for  a  particular  sum.  Bastard  v.  Bastard,  2  Show*  8K 
Agreed  also  in  Lovett  v.  Hobbs,  2  Show.  129. 

(4)  In  Golden  v.  Manning  and  another,  8  Bl.  Rep.  9l6.  where 
an  action  was  brought  against  carriers  for  not  delivering  ^oods 
within  a  reasonable  time,  the  question  was  agitated  whether  it  was 
the  duty  of  carriers  to  deliver  as  well  as  carry  goods.  The  court 
declined  giving  any  opinion  on  the  general  question,  concaving 
that  under  the  special  circumstances  of  the  case  then  before  them, 
the  defendants  were  liable,  because  it  appeared  that  their  general 
course  of  trade  was  to  deliver  goods  at  the  houses  to  which  they 
were  directed,  that  they  received  a  premium,  and  kept  a  servant 
for  that  special  purpose,  and  that  they  must  be  understood  to  have 
contracted  to  carry  the  goods  in  question,  on  the  same  terms,  and 
in  the  same  manner,  that  they  carried  the  goods  of  other  persons* 
Gould,  J,  expressed  an  opinion,  that  all  carriers  were  bound  to 
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dition  as  when  they  were  received,  or  in  default  thereof  to 
make  compensation  to  the  owner  for  any  loss  or  damage  which 
happens  while  the  goods  are  in  their  custody,  except  such 
loss  or  damage  as  arises  from  the  act  of  God  (5),  as  storms, 
tempests,  and  the  like ;  or  of  the  enemies  of  the  king. 

In  an  action  brought  against  a  common  carrier  by  water^ 
charging  the  defendant  with  negligence,  it  was  holden  to  be 
no  defence,  "  that  the  ship  was  tight,  when  the  goods  were 

E laced  on  board,  but  that  a  rat,  by  gnawing  out  the  oakum, 
ad  made  a  small  hole  through  which  the  water  gushed ;"  on 
the  ground  that  whatever  was  not  excused  by  law,  was  to  be 
deemed  a  negligence  in  the  carrier,  and  that  he  was  answerable 
in  all  events,  except  where  the  goods  were  damaged  by  the 
act  of  God,  or  the  king's  enemies. 

So  where  the  proprietors  of  the  Trent  navigation^,  had 
undertaken  to  carry  goocU  from  Hull  to  Gainsborough,  and 
the  vessel,  on  board  which  the  fi;oods  were  placed,  drove 
against  an  anchor  in  the  river  H  umber,  and  sank ;  it  was 
holden,  that  the  carriers  were  responsible  to  the  owner  of 
the  goods  for  the  damage  sustained ;  although  it  was  proved, 

f  Pale  IT.  Hall,  i  Wils.  28 1.  tion  t.  Wood,  E.  85  G.  3.  B.  R« 

g  Proprietors  of  tlie  Trent  NaTiga-        3  Esp.  N.  P.  C.  137* 


give  notice  of  the  arrival  of  goods  to  the  persons  to  whom  they  were 
consigned,  whether  bound  to  deliver  or  not.  In  Hyde  v.  the  Trent 
and  Mereey  Navigation  Company,  5  T.  R.  396,  the  general  ques* 
tion,  whether  a  carrier  was  bouna  to  deliver  the  goods  to  the  person 
to  whom  they  are  directed  was  again  agitated ;  Ashhurst,  Buller, 
and  Grose,  Js.,  were  of  opinion  that  a  carrier  was  so  bound ;  but 
Kenyon,  C.  J.  appears  to  have  inclined  to  the  contrary  opinion.  The 
special  circumstances  of  the  case  (which  see  post,  p.  381.)  rendered 
it  unnecessary  for  the  court  to  decide  the  general  question. 

(5)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant, 
who  was  a  common  carrier ;  coming  through  bridge,  htf  o  sudden- 
gust  of  wind  the  hoy  sunk)  and  the  goods  were  spoiled.  Pratt,  C.  J. 
held  tiie  defendant  not  answerable  ;  the  damage  having  been  oc- 
casioned by  the  act  of  God.  For,  though  me  defendant  ou^t 
not  to  have  ventured  to  shoot  the  bridge,  if  the  general  bent  of  the 
weather  had  been  tempestuous,  yet  this  being  only  a  sudden  gust 
of  wind  had  entirely  varied  the  case.  The  plaintiff's  counsel 
having  offered  some  evidence,  that  if  the  hoy  had  been  in  a  better 
condition  it  would  not  have  sunk,  the  Chief  Justice  said  that  a 
carrier  was  not  obliged  to'have  a  new  carriage  for  evary  journey  ;  it 
was  sufficient,  if  he  provided  one  which,  without  any  extraordinary 
accident,  (such  as  this  was)  would  probably  perform  the  journey. 
Amies  v.  Stephens,  Str.  128. 
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tliat  the  accident  was  occasioned  by  the  negligence  of  the 
persons  on  board  a  barge  in  the  river,  who  had  not  put  a  buoy 
out,  to  mark  the  place  where  the  anchor  lay :  the  court,  otv- 
serving,  that  there  was  a  degree  of  n^lisence  in  the  master 
of  the  vessel  also ;  for  his  not  seeing  the  buoy  ought  to  have 
put  him  upon  inquiring  more  minutely  about  the  anchor ;  and 
even  if  there  had  not  oeen  any  actual  negligence,  yet  negli- 
gence in  law  was  sufficient 

A  common  carrier  being  an  insurer  in  all  cases  (except 
the  two  before  mentioned)  is  responsible  for  a  loss  occasioned 
by  accidental  fire,  provided  such  loss  happens  while  the  goods 
are  remaining  in  his  custody  (6)  as  a  common  carrier. 

As  where  the  goods  intrusted  to  a  common  carrier  were 
consumed  by  an  accidental  fire^,  communicating  to  a  booth 
where  the  goods  had  been  deposited  by  the  carrier  in  the 
course  of  the  journey,  it  was  holden,  that  the  carrier  was 
liable,  although  the  juiy  found,  that  the  goods  were  con- 
sumed without  any  actual  n^Iigence  on  the  part  of  the 
carrier. 

So  where  common  carriers  from  A.  to  B  *.  charged  and  re- 
ceived for  cartage  of  goods  from  a  warehouse  at  B.  (where 
they  usually  unloaded,  but  which  did  not  belong  to  them) 
to  the  house  of  the  consignee  in  B.,  it  was  holden,  they  were 

h  Forward  t.  Pittard^  i  T.  R.  27.  i  Hyde  ▼.  Trent  and  Meney  Naviga- 

tion, 5  T.  R.  399. 


(6)  In  an  action  by  the  East  India  Company  against  a  lighter- 
man, on  an  undertaking  to  carry  for  hire  on  the  river  Thames,  from 
the  ship  to  the  Company's  warehouses^,  it  appeared,  that  it  was  the 
usage  of  the  Company,  on  the  unshipping  their  goods^  to  put  an 
officer,  called  a  guardian,  in  the  lighter,  who,  as  soon  as  the  lading 
is  taken  in,  puts  the  company's  lock  on  the  hatches,  and  goes  with 
the  goods  to  see  them  safely  delivered  at  the  warehouse.  This  had 
been  done  in  the  present  case,  and  part  of  the  goods  were  lost.— 
Raymond,  C.  J.  was  of  opinion,  that  this  differed  from  the  common 
case,  this  not  being  any  trust  in  the  defendant,  and  the  goods  were 
not  to  be  considered  as  ever  having  been  in  his  possession,  but  in  the 
possession  of  the  Company's  servant,  who  had  hired  the  lighter  to 
use  himself;  he  thought,  therefore,  that  the  action  was  not  main- 
tainable, and  the  plaintiffs  were  non-suited.  East  India  Company 
V.  PuUen,  Str.  6i}i).  It  was  observed  by  Chambre,  J.  in  2  Bos. 
&  Pul.  419.  that  the  foregoing  decision  proceeded  on  the  usage  of 
the  East  India  Company,  who  never  intrust  the  lightermen  with 
their  goods,  but  give  the  whole  charge  of  the  property  to  the 
officer,  called  the  guardian. 
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responsible  for  a  loss  by  en  accidental  fire  while  the  goods 
were  in  that  warehouse ;  although  they  allowed  the  profits  of 
the  cartage  to  another  person,  and  that  circumstance  was 
known  to  the  consignee. 

But  where  the  goods  are  not  remaining  in  the  defendant's 
custody  as  common  carrier*',  he  is  not  liable ;  as  where  the 
goods  had  been  carried  by  the  defendant  from  A.  to  B.  and 
there  deposited  in  his  warehouse,  merely  for  the  convenience 
of  the  owner,  until  they  could  be  forwarded  by  another  con- 
veyance, (the  owner  not  paying  the  defendant  any  thing  for 
the  warehouse  room)  and  were  consumed  by  an  accidental 
fire  there,  it  was  holden,  that  the  defendant  was  not  liable. 
And  it  has  been  holden,  that  a  carrier  may  exclude  all  respon- 
sibility for  a  loss  by  fire,  by  a  notice  to  that  effect*. 

If  a  common  carrier  be  robbed  of  the  goods  ™,  he  shall 
answer  the  value  of  them ;  for  having  his  hire^  there  is  an 
implied  undertaking  for  the  safe  custody  and  delivery. 

Where  a  person  undertakes  to<:arry  goods  safely  and  se- 
curely ",  he  will  be  responsible  for  the  damage  they  sustain 
in  the  carriage  through  his  neglect,  though  he  is  not  a  com- 
mon carrier,  nor  has  any  reward  for  his  labour  (7);  and  this 

k  Garside  v.  Trent  and  Mersey  Navi-    m  i  Inst.  89.  a.  Woodleife  v.  Curtiefl| 

i:ation,  4  T.  R.  581.  1  Rol.  Abr.  2.  (C)  pi.  4.  S.  P. 

1  Mailing  t.  Todd^  1  Starkte,  N.  P.  C.  72.    n  Co^a.v.  Bernard,  Lord  Raym.  909. 


(7)  In  a  special  action  on  the  caaej  wherein  the  plaintiff  declared 
that,  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A.  to  B.,  yet  the  defendant  carried  the  same  so  n^li«« 
gently,  that  he  lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of 
j^lO.  On  demurrer  to  the  declaration,  it  was  objected  by  Hawkins, 
Serjeant,  that  the  plaintiff  had  not  declared  on  the  general  custom 
of  the  realm  relating  to  carriers,  and,  therefore,  the  defendant  must 
be  taken  to  be  a  private  person ;  if  so,  there  was  not  any  consi- 
deration laid,  and  consequently  the  promise  was  merely  nudum 
pactum,  2dly.  The  plaintiff  had  not  set  forth  a  delivery  of  the 
nare,  upon  which  the  promise  was  made,  and  for  the  breach  of 
which  promise  the  action  was  brought.  Probyn  and  Reynolds 
(the  only  judges  in  court)  as  to  the  first  objection  admitted,  that 
the  defendant  must  be  taken  to  be  a  private  person ;  tiut  it  was  de^ 
tennined  in  Coggs  v.  Bernard,  that  a  private  person  was  answerable, 
if  he  undertook  the  carriage  of  goods,  for  a  misfeasance,  though 
there  was  not  any  consideration  ;  and  the  only  difference  was,  that 
a  common  carrier  was  obliged  to  undertake  the  carriage  of  goods, 
and  a  private  person  was  not ;  but  if  a  private  person  voluntarily 
undertook  it,  he  was  by  law  answerable  for  damage  arising  from  his 
negligence.     As  to  the  second  objection,  the  court  said,  that  the 
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rule  holds,  although  the  plaintifr»  for  greater  caution,  sends 
his  servant  with  the  goods,  who  pays  a  person  for  guarding 
them,  because  he  apprehends  danger  of  their  being  stolen*. 

Coach  owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  oversetting 
of  the  coach  from  the  horses  taking  fright,  there  not  being 
any  negligence  in  the  driver  '  ;  but  otherwise  it  is,  if  there  be 
negligence  in  the  driver. 

The  proprietors  of  a  mail  coach  are  answerable  for  an  in- 
jury sustained  by  a  passenger,  through  the  misconduct  of  their 
driver.    White  v.  Boulton,  Peake's  N.  P.  C.  81. 

A.,  a  stable  keeper,  let  to  B.  four  horses  to  draw  B.'s  car-^ 
riage  from  C.  to  D.  The  horses  were  rode  by  A.'s  servants. 
Through  their  negligence,  the  carriage  of  I.  S.  sustained  an 
injury.  It  was  holden,  that  I.  S.  might  maintain  an  action 
against  A.    Sammell  v.  Wright,  5  Esp.  N.  P.  C.  268, 


II.  Of  Notices  given  by  common  Carriers  for  the  Pur'* 
pose  of  limiting  their  Responsibility^  and  the 
Manner  in  which  such  Notices  have  been  con-' 
construed. 

Thc  general  responsibility  of  common  carriers  under  all 
circumstances,  except  those  before  mentioned,  has  induced 
them  to  make  special  contracts  for  the  carriage  of  goods  be- 
yond a  certain  value,  and  to  reauire  a  premium  in  proportion 
to  the  risk.  In  this  case,  if  the  premium  is  not  paid,  the 
carrier  will  not  be  answerable  (8).      That  the  puolic  may 

o  Robinson  v.  Duumore,  2  Bos.  and       p  Aston  ▼.  HeaTen,  s  Esp.  N.  P.  C. 
Pul.  4 16.  533. 


delivery  was  implied ;  for  it  was  stated,  that  the  defendant  had 
carried  the  hare  part  of  the  wav»  which  he  could  not  have  done 
without  a  delivery ;  and  as  for  the  breach  of  promise,  the  action  was 
not  brought  for  that,  but  for  the  loss  of  the  hare  ;  the  promise  was 
only  inducement.  Accordingly  they  gave  judf^ment  for  the  plain- 
tiff.    Huttoa  V.  Osborne,  B.  R.  M.  3  G.  2.  MSS. 

(S)  A  bag  sealed  was  delivered  to  a  carrier,  and  said  to  contain 

£r300,  and  the  carrier  gave  a  receipt  for  so  much,  when  in  fact  it 

contained  J&400 :  the  carrier  was  robbed;  it  was  ruled  by  Holt,  C«  J* 
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be  informed  of  the  nature  of  these  special  undertakings;  it 
is  usual  for  carriers,  either  to  insert  in  the  newspapers,  or  tcf 
distribute  hand  bills, '  or*  to  place  in  a  conspicuous  situation 
in  the  office,  or  other  place  appointed  for  the  reception  of  the 
goods,  an  advertisement  in  the  form  following:  **  Take  notice, 
that  the  proprietors  of  coaches,  &c.  transacting  business  at 
this  ollice,  will  not  be  accountable  for  any  passengers*  lug- 
gage, money,  plate,  jewels,  watches,  writings,  goods,  or  any 
'  package  whatever,  (if  lost  or  damaged,)  above  the  value  of 
51,  unless  insured  and  paid  for  at  the  time  of  delivery."  (9). 

The  validity  of  these  general  notices  was  questioned  in 
a  modem  case^,  and  it  was  insisted,  that  they  were  contrary 
to  the  policy  of  the  common  law ;  and  that  it  was  the  duty 
of  the  carriers,  if  the  reward  was  not  adequate  to  the  risk, 
to  inake  special  acceptances  of  the  goods  in  such  case,  at  a 
rate  proportioned  to  the  value  of  the  goods.  But  by  Lord 
EUenborough,  C.  J.  (who  delivered  the  judgment  of  the 
court)  "  considering  the  length  of  time  during  which,  and 
the  extent  and  universality  in  which  the  practice  of  making 
such  special  acceptances  of  goods  for  carriage  by  land  and 
water  has  now  prevailed  in  this  kingdom,  under  the  ob- 
servation, and  with  the  allowance  of  courts  of  justice,  and" 
with  the  sanction  also  and  countenance  of  the  legislature 
itself,  which  is  known  to  have  rejected  a  bill  brought  in 
for  the  purpose  of  narrowing  the  carrier's  responsibility  in 

q  Nicholson  v.  Willan,  5  East*«  K.  507.  See  also  Lyon  t.  Mills,  5  East* t  R. 
4i3.  where  the  same  point  was  made,  but  the  court  did  not  gire  any  opiuioa 
upon  it. 


that  he  should  be  answerable  only  for  £-200,  for  his  reward  ex-* 
tended  no  further.  Tyly  v.  Morrice,  Carth.  485,  If  a  box  is  de- 
livered to  a  carrier  generally,  aud  he  accepts  it  so,  he  is  answerable, 
though  the  party  did  not  inform  him  that  there  was  money  in  it ; 
but  if  the  carrier  asks,  and  the  owner  says,  there  is  not  any  money, 
or  if  the  carrier  accepts  it  conditionally,  provided  there  is  not  any 
money  in  it,  it  was  holden  by  King,  C.  J.  that  the  carrier  was  not 
liable  in  either  of  these  cases.  C  B.  Titchburn  v.  White,  Lon-' 
don  Sittings,  Str.  145.     See  post.  p.  387*  n.  (I  j). 

(9)  The  terms  of  these  notices  vary.  The  provisions  of  some 
are  of  such  a  nature  as  to  go  in  discharge  of  the  liability  of  the 
carrier  entirely,  unless  the  terms  of  the  notice  are  complied  with 
(see  a  notice  of  this  kind  in  CUy  v.  Willan,  t  H.  Bl.  ^98.) ;  others 
limit  the  responsibility  of  the  carrier  to  a  ceitsun  sum,  if  the  con- 
ditions are  not  complied  with.  (See  this  kind  of  notice  in  Clarke 
V.  Gray,  6  East's  R.  664.) 
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certain  cases,  on  the  ground  of  such  a  measure  baring  been 
unnecessary^  in  as  much  as  the  carriers  were  deemed  fully 
competent  to  limit  their-  own  responsibility;  considering 
also,  that  there  is  no  case  in  the,  books,  in  which  the  right 
of  a  carrier,  thus  to  limit  by  special  contract  his  own  re- 
sponsibility, has  ever  been  by  express  decision  denied;  we 
cannot  do  otherwise,  than  sustain  such  right  in  the  present 
instance,  however  liable  to  abuse,  and  productive  of  incon* 
veniencc  it  may  be;  leaving  to  the  legislature  (if  it  shall 
think  fit)  to  apply  such  remray  hereafter,  as  the  evil  may  re- 
quire." 

The  following  cases  will  illustrate  the  manner  in  which 
these  notices  have  been  construed. 

The  defendants,  who  were  proprietors  of  a  coach',  gave 
notice,  "  that  cash,  plate,  jewels,  writings,  or  any  such 
kind  of  valuable  articles,  would  not  be  accounted  for  if  lost, 
of  more  than  51.  value,  unless  entered  as  such,  and  a  penny 
insurance  paid  for  each  pound  value."  The  plaintiff  sent 
a  parcel,  consisting  of  light  guineas,  to  go  by  the  defend- 
ants* coach;  but  the  person,  who  was  employed  by  the 
plaintiff,  to  deliver  the  parcel,  although  acquainted  with 
the  terms  on  which  the  defendants  carried  valuables,  paid 
two  shillings  only  for  the  parcel,  and  two-pence  for  the 
booking.  On  the  part  of  the  plaintiff,  it  was  insisted,  that 
he  was  intitled  to  recover  as  far  as  5/,  by  the  terms  of  the 
notice:  but  the  court  were  of  opinion,  that  the  fair  construc- 
tion of  the  notice  was,  that  the  defendants  were  not  liable  to 
any  extent  (10). 

So  where  the  defendants  had  given  notice",  that  they 
would  not  be  accountable  for  any  parcels,  &c.  of -more  value 
than  5/.  unless  entered  as  such,  and  paid  for  accordingly; 
it  was  holden,  that  the  owner  of  a  parcel  above  the  value  of 
5/.  (which  had  been  delivered  to  the  defendants,  and  lost,  but 
which  had  not  been  entered  and  paid  for  according  to  the  va- 
lue) was  not  entitled  to  recover  any  thing, 

A  parcel  above  the  value  of  5/.*,  was  delivered  to  the  de- 
fendants (who  were  proprietors  of  the  hiail,  and  of  a  heavy 
coach  travelling  the  same  road)  and  accepted  by  them  to 

r  CUy  ▼.  Willan,  i  H.  Bl.  298.  t  Nicholson  t.  Willan^s  E«tt':»  R.50;. 

•  Izett  V.  Motmtain,  4  £a8t's  R.  371. 


(10)  Pigott  V.  Dunn,  B.  R.  E.  36  G.  3.  S.  P.  cited  by  Lawrence, 
J.  in  Yate  v.  Willan,  2  East^d  R.  134. 
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be  conveye(t  by  the  mail.  Notwithstanding  this  acceptance 
tlie  parcel  was  booked  to  go  by  the  heavy  coach.  The  par- 
cel was  lost,  but  it  did  not  appear  in  what  manner.  At 
the  trial  it  was  proved  that  the  owner  had  notice  of  an  ad- 
vertisement placed  in  tlie  coach-ofiice,  in  terms  the  same  as 
that  which  is  set  forth  in  p.  384.  of  this  work.  The  parcel  in 
question  had  not  been  boHoked  and  paid  for  according  to  the 
terms  of  the  notice.  On  the  part  of  the  owner  of  the  par- 
cel it  was  insisted,  that  the  loss  had  not  been  incurred  in 
the  course  of  the  defendants'  employment  as  carriers,  but 
had  been  occasioned  by  an  act  of  tortious  conversion  in  di- 
rect contravention  of  the  tenns  on  which  the  goods  were 
delivered  to  and  accepted  by  the  defendants.  Sut  it  was 
holdeu,  that  the  evidence  on  which  this  argument  was 
founded,  viz.  the  mere  fact  of  the  booking  of  the  goods  for 
a  diflerent  coach,  and  a  subsequent  non-delivery,  amounted 
only  to  a  negligent  discharge  of  duty  in  their  character  as 
carriers,  and  not  to  an  entire  renunciation  of  that  character, 
and  of  the  duties  attached  to  it,  so  as  to  make  them  guilty 
of  a  distinct  tortious  misfeasance  in  respect  of  the  goods; 
and  as  the  goods  in  question  were  above  the  value  of  5/., 
and  had  not  been  insured  and  paid  for  at  the  time  of  the  de- 
livery, the  defendants  were  not  accountable  for  the  same,  and 
consequently  the  plaintifls  were  not  intitled  to  recover  any 
thing. 

A  carrier  gave  notice,  that  he  would  not  be  accountable  for 
goods  above  the  value  of  20/.,  unless  entered,  and  an  insurance 
paidy  over  and  above  the  price  charged  for  carria^e^  according 
to  their  valne.^-^Tlie  plaintifl' caused  a  parcel  of  silk  exceeding 
the  value  of  20/.  to  be  delivered  and  booked  at  the  warehouse 
in  London,  where  the  waggon  set  out;  but  did  not  pay  any 
thing  for  insurance. — ^The  goods  were  lost. — It  was  holden 
that  the  plaintiff  was  not  intitled  to  recover". 

An  action  was  brought  against  the  proprietors  of  a  stage 
coach*  for  not  safely  carrying  100/.  delivered  to  tJieir  book- 
keeper in  a  bag,  from  B.  to  L.,  and  on  the  trial  it  appeared, 
that  the  money  was  put  into  a  bag  and  carried  by  the  plain- 
tiff's ser\  ant  to  the  defendants'  house,  and  there  delivered 
to  their  book-keeper,  who  did  not  ask  any  questions  as  to 
the  contents  of  the  bag,  but  took  it  as  a  common  parcel, 
and  was  paid  for  as  such  by  the  servant,  who  did  not  give 
him  any  information  about  it;  the  money  was  lost;  and  the 
servant  on  his  cross-examination  swore,  that  he  did  not  re- 

n  Harris  ▼.  Packwood,  3  Tauot.  964.     x  Gibbon  v.  Paynton  and  anotber,  B. 

R.  E.  9  G.  3.  Bull.  N.  P.  71.  and  4 
Burr.  2293.. 
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oeiveany  particiilar  instructions  about  the  carriage,  but  only 
to  deliver  the  parcel  to  the  book-keeper,  and  pay  what  wvis^ 
demanded  of  him  for  the  carriage:  the  defendants  proved 
that  an  advertisemeot  had  been  put  into  the  country  news* 
paper,  once  eveiy  month  for  two  years  together,  concerning 
the  carriage  of  parcels  by  this  stage  coach,  with  a  N.  B.  at 
the  bottom  of  it^  that  the  proprietors  would  not  be  answer* 
able  for  any  money,  plate,  jewels,  writings,  or  other  valu- 
able goods,  unless  they  w^e  entered  as  such,  and  paid  for 
accordingly;  and  that  this  paper  was  taken  in  at  the  house 
where  the  plaintiff  lodged,  wno  was  frequently  seen  with  it 
in  his  hand,  and  appeared  to  be  reading  it  Tne  jury  found 
a  verdict  for  plaintiff.  On  inotion  for  new  trial,  the  court 
of  King's  Bench  held,  that  the  defendants  were  not  liable 
to  answer  for  this  money ;  for  a  carrier  is  only  liable  in  re- 
spect of  the  rewavd  which  he  receives:  and  in  the  present 
case  there  was  a  clear  fraud  (11)  committed  by  the  fdain- 
tiff.  And  per  Yates,  J.  here  is  a  full  proof  of  special  accep- 
tance,  and  a  deceit  on  the  part  of  tlie  plaintiff;  for  it  is 


(11)  The  plaintiff  delivered  to  the  defendant*,  acarrier,  a  box* 
telling  him  only,  that  there  was  a  book  and  tobacco  in  the  box» 
whereas,  in  fact,  it  contained  100/k  Roll,  C.  J.  was  of  opinion* 
that)  afl  the  carrier  had  not  made  a  special  acceptance^  he  was  an- 
swerable; but  in  respect  of  the  intended  cheat  to  the  carrier,  he 
told  the  jury  they  might  consider  him  in  damages;  but  the  jury 
gave  a  verdict  for  97/-  against  the  carrier^  which  (as  tlie  reporter 
adds)  durum  videbatur  circumstaniibus.  Lord  Mansfield,  0,  J.  cited 
this  case  in  Gibbon  v.  Paynton,  4  Burr.  2301.  observing,  that  be 
should  have  agreed  in  opinion  with  the  circunutantibus, 

A  box,  in  which  there  was  a  large  sum  of  money  was  brought  to 
a  carriec»  who  demanded  of  the  owner  what  was  in  it;  he  answered, 
that  it  was  filled  with  silk,  and  such  like  goods  of  mean  value; 
upon  which  the  carrier  took  it,  and  was  robbedi*.  And  resolved, 
that  he  was  liable;  but  if  the  carrier  had  told  the  owner,  that  it 
was  a  dangerous  time,  and  if  there  were  money  in  it,  he  durst  not 
take  charge  of  it,  and  the  owner  had  answered  as  before,  this  mat^ 
ter  would  have  excused  the  carrier* 

Lord  Mansfield,  C.  J.  in  Gibbon  v.  Paynton,  4  Burr.  9dOK 
commenting  on  the  preceding  case  and  the  observations  annexed 
to  it,  said,  that  he  snould  have  thought  the  carrier  excused^  al- 
though hQ  had  not  expressly  proposed  a  cantion  against  being  an«- 
«wersd>le  for  money;  for  it  was  artfully  concealed  from  him  that 
there  was  any  money  in  the  box.    See  ante,  note  (8)  of  this  chapter* 

*  Keitn^  ▼.  EfTgleston,  Aleyn,  93. 

t  Case  cite4  by  Hale,  in  xMon«  w,  Stoe,  1  Veat.  099. 
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not  necessary  that  th^re  should  be  a  personal  communi- 
cation (12),  in  order  to  make  a  special  acceptance.  1'he 
reason  of  a  personal  communication  is,  that  each  party  may 
know  the  other's  mind,  and,  therefore,  if  they  know  each 
other  s  mind  in  any  other  manner,  that  is  suilicient.  It  has 
been  said,  however,  in  one  case',  that  a  carrier  cannot  insist 
on  the  terms  of  the  notice  not  having  been  complied  with  in  a 
case  where  from  the  nature  and  bulk  of  the  commodity  e.  g. 
a  pipe  of  brandy,  he  must  have  been  apprized  that  the  value 
exceeded  five  pounds.  But  in  another  case*,  Gibbs,  C.  J. 
ruled  that  where  a  party  does  not  enter  and  pay  for  his  goods 
as  of  greater  value  tjian  5/. ;  although  the  carrier  may  infer 
from  other  circumstances  that  they  are  of  greater  value  than  5/., 
still  be  may  take  the  benefit  of  the  notice;  and  that  mere  know- 
ledge that  the  goods  are  of  greater  value  than  bL  is  not  sufficient 
to  deprive  the  carrier  of  that  benefit  In  Beck  v.  Evans,  ^ross 
negligence  and  non-feasance  were  proved  on  the  part  ot  the 
carrier's  servant  And  in  Down  v.  Fromont*,  Lord  EUen- 
borough  ruled,  that  unless  the  appearance  of  the  goods  ne- 
vessarily  indicated  that  they  were  above  the  value  of  5/.  the 

7  Beck  T.  Erant,  B.  R.  M.  T.  53  G.  3.  Nisi  for  new  trial  in  Exchequer,  we 

per  Ijt  BlaDC,  J.  and  Lord  Ellenbo-  ]  Price,  980.    N.  The  rule  waa  dia> 

rough, C.  J.  i6  East,  347.  charged. 

X  Levy  ▼•  Walerhonse,  Devon  Sum.  a  4  Camp.  40. 
At.  1814.  Gibbs,  C.  J.    And  on  rule 


(12)  It  is  incumbent  on  common  carriers  to  limit  their  respOD<« 
sibility  by  a  notice  given  by  themselves ^  that  is,  by  advertisement 
in  a  newspaper,  hana-bills,  or  a  board  placed  in  a  conspicuous  situ- 
ation in  the  office  appointed  for  the  reception  of  the  goods,  with  a 
proper  notice  painted  or  written  on  it,  in  large  characters* •  Where 
the  carrier  circulates  hand-bills  he  will  be  bound  by  their  contents, 
and  he  cannot  avail  himself  of  the  notice  in  the  office,  the  terms  of 
which  vary  from  the  hand-bills,  and  aire  more  advantageous  to  him- 
self f*  Having  taken  this  precaution,  it  will  be  left  to  the  jury  to 
presume  that  the  owners  of  the  goods  have  had  notice  of  the  adver- 
tisement, and  consequently  a  personal  communication  of  the  terms 
of  the  notice  in  each  particular  case  may  be  dispensed  with.  Where 
the  notice  is  put  on  a  board  inlaid  in  the  wall,  an  examined  copy 
will  be  sufficient  evidence  {•  In  cases  where  the  carrier  ha&not 
given  a  general  notice  in  the  manner  above  mentioned,  he  will  not 
be  permitted  to  avail  himself  of  the  general  usage  as  it  prevails 
among  other  carriers.  See  Lord  Ellenborough's  opinion  on  this 
subject  in  Clark  v.  Gray,  4  Esp.  N.  P.  C.  178. 

*  See  Butler  v.  Heaoe,  9  Camp.  N.  P.  C.  415.  and  Clayton  v.  Hunt,  3  CaBp« 
N.  P.  C.  27. 

t  Cobdea  v.  BoUoui  9  Camp.  N.  P.  C.  108. 

t  Ibid. 
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cuTier  might  avail  himself  of  his  notice,  N.  The  payment 
of  the  extra  charge  may  be  dispensed  with,  and  if  so,  tha 
notice  will  be  unavailing  ^ 

In  every  contract  for  the  carriage  of  goods  %  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or  ves- 
sel ready  to  cany  goods  for  hire,  and  the  person  putting  goods 
on  boand,  or  employing  his  vessel  or  lighter  for  that  purpose, 
it  is  a  term  of  the  contract  on  the  part  of  the  carrier  or  lighter- 
man,  implied  by  law^  that  his  vessel  is  tight  and  fit  for  the 
purpose  of  employment,  for  which  he  oflFers  and  holds  it  forth 
to  tne  public''.  And  the  carrier  or  lighterman  will  be  re- 
sponsible for  a  breach  of  this  implied  undertaking,  although 
he  should  give  notice,  "  that  he  will  not  be  answerable  ror 
any  loss  or  damage,  unless  occasioned  by  want  of  ordinary 
care  in  the  master  or  crew  of  the  vessel,  in  which  case  he 
will  pay  10/.  percent,  on  such  loss  or  damage,  so  as  the  whole 
does  not  exceed  the  value  of  the  vessel  and  freight;"  because 
the  object  of  such  notice  is  to  limit  the  responsibility  of  the 
carrier  in  those  cases  only,  where  the  law  would  otherwise 
have  made  carriers  answerable  for  the  neglect  of  others,  and 
for  accidents  which  it  might  not  be  within  the  scope  of  or- 
dinary care  and  caution  to  provide  against.  In  Ellis  v.  Tur- 
ner, 8  T.  R.  631.  where  a  similar  notice  was  given,  the  owner 
of  the  vessel  was  holden  liable  for  the  whole  loss  upon  the 
special  undertaking  of  the  master. 

By  Stat  7  G.  2.  c.  15.  s.  1.  reciting,  that  it  had  been  holden^ 
that  the  owners  of  vessels  were  answerable  for  goods  made 
away  with  by  the  masters  or  mariners,  without  the  knowledge 
or  privity  of  the  owners,  whereby  merchants  were  discouraged 
from  adventuring  their  fortunes  as  owners  of  vessels,  to  the 
prejudice  of  trade  and  navigation,  it  is  enacted,  that  "  the 
owners  of  vessels  shall  not  be  liable  for  any  loss  or  damage, 
by  reason  of  any  embezzlement,  secreting,  or  making  away 
with  (by  the  master  or  mariners)  of  any  goods  shipped  on 
board  any  vessel,  or  for  any  act,  matter,  or  thing,  damage, 
•*  or  forfeiture,  done,  occasioned,  or  incurred  by  the  master  or 
••  mariners,  or  any  of  them,  without  the  privity  and  know- 
**  ledge  of  the  owners,  further  than  the  value  of  the  vessel 
•*  with  her  appurtenances  and  freight  for  the  voyage,  wherein 
••  the  embezzlement,  &c.  shall  be  made." 

An  action  was  brought  against  the  owner  of  a  vessel  to  re- 
cover the  value  of  a  quantity  of  dollars*,  shipped  by  the 

b  Wilson  ▼.  Freeman,  3  Camp.  N.     c  Lyon  v.  MUIb,  5  EaRt*BR.4dd. 
PrC.  527.  d  lb. 

e  SuUOQ  T.  Mitchell,  1  T.  R.  19^ 


it 
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plaintiff  on  board  the  defendant's  vessel,  bound  from  London 
for  Hamburgh.  The  dollars  had  been  taken  during  the  night, 
by  force,  from  on  board  the  vessel,  by  a  number  of  fresh  wa- 
ter pirates,  as  the  vessel  lay  at  anchor  in  the  Thames.  The 
defendant  relied  on  the  fweceding  statute,  proving  that  one  of 
the  mariners  was  accessory  in  the  robbery,  by  giving  intelli- 
ligence.  The  court  of  King's  Bench  were  of  opinion,  that 
this  case  fell  withia  the  words,  "  any  act,  matter,  or  thing, 
done,  occasioned,  or  incurred,  by  master  or  mariners,  or  any 
of  them,"  and,  consequently,  that  the  defendant  was  not  liable 
beyond  the  value  of  the  vessel  and  freight. 

The  preceding  statute  afforded  a  very  inadequate  protec-^ 
tion  to  the  owners  of  vessels,  for  they  still  remained  liable  for 
the  full  amount  of  goods  lost  by  robbery,  embezzlement,  &c, 
to  which  the  master  or  mariners  were  not  privy ^  and  the  case 
of  a  loss  by  fire  was  wholly  unprovided  for  by  that  statute; 
to  remedy  these  inconveniences,  and  for  the  further  encou- 
ragement of  trade  and  navigation,  the  statute  S6  G.  3.  c.  86. 
s.  1.  has  confined  the  liability  of  the  owners  of  vessels  for  any 
loss  or  damage,  by  reason  of  any  robbery,  embezzlement,  &c, 
without  the  privity  of  the  owners,  to  the  value  of  the  vessel 
and  freight,  although  the  master  or  mariners  are  not  concerned 
in,  or  privy  to,  such  robbery ,  embezzlement,  6fC»    The  second 
section  exempts  the  owners  of  vessels  entirely  from  answering 
for  any  loss  by  fire.     And  by  the  third  section,  "  the  owners. 
**  of  vessels  shall  not  be  liable  to  answer  for  any  loss  happen- 
"  ing  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones,  by  reason  of  any  robbery,    embezzlement, 
making  away  with,  or  secreting  thereof,  unless  the  owner 
or  shipper,  at  the  time  of  shipping,  insert  in  his  bill  of  lad- 
ing, or  otherwise  declare  in  writing  to  the  master  or  owner 
*  of  the  vessel,  the  nature,  quality,  and  value,  of  such  gold, 
f  &c."    The  fourth  section  directs,  that  the  freighters  or  pro- 
prietors shall  receive  satisfaction  in  average,  in  proportion  to 
their  respective  losses,  if  the  value  of  vessel  and  amount  of 
freight  shall  not  be  suffivjient  to  make  them  full  compensation ; 
and  empowers  the  freighters  or*  proprietors,  or  any  of  thena, 
in  behalf  of  himself  and  the  other  proprietors,  or  the  owners 
of  the  vessel,  to  exhibit  a  bill  in  equity  for  the  discovery  of 
the  amount  of  the  losses,  and  also  of  th^  value  of  the  vessel 
and  freight,  and  for  an  equal  distribution  and  payment  there- 
of among  the  freighters  in  proportion  to  their  losses;  provided 
that,  where  the  part-owners  of  the  vessel  exhibit  the  bill, 
they  shall  annex  an  affidavit,  negativing  collusion  with  any 
of  the  defendants ;  and  shall  thereby  offer  to  pay  the  value  of 
the  vessel  and  freight  as  the  court  shall  direct,  whereupon  the 
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court  shall  ascertxiin  the  value,  and  direct  payment  thereof,  as 
in  the  case  of  bills  of  interpleader. 

The  preceding  statutes  do  not  affect  the  liability  of  masters 
and  mariners  ^ 

By  Stat.  3  &  4  W.  &;  M.  c.  12.  s.  24.  **  Justices  of  the  peace 
of  every  county  and  place  in  England  or  Wales,  are  em- 
powered at  the  next  quarter  or  general  sessions  after  Easter 
day,  yearly,  to  assess  and  rate  the  prices  of  all  land  carriage 
of  goods,  brought  into  any  place  within  their  jurisdiction, 
by  any  common  waggoner  or  carrier,  and  to  certify  the  rates 
to  the  mayors  and  chief  officers  of  the  market  towns  within 
"  their  jurisdiction,  to  be  hung  up  in  some  public  place ;  and 
*•  waggoners  or  carriers  taking  more  than  the  rate  hxed,  shall 
"  forfeit  6/.  to  be  levied  by  distress  and  sale  of  goods,  by  war-, 
"  rant  of  two  justices,  where  the  waggoners  or  carriers  reside." 
And  by  stat  21  G.  2.  c.  28.  s.  3.  reciting  the  preceding  pro- 
vision, and  further,  that  no  rates  for  the  carriage  of  goods 
from  distant  parts  of  the  kingdom  to  London,  and  places  ad-< 
jacent,  had  been  yet  settled,  and  that  several  common  wag- 
goners had  thence  taken  occasion  to  enhance  the  price  of  car- 
riage of  goods  to  the  prejudice  of  trade,  it  is  enacted,  "  that 
every  common  waggoner  or  carrier,  who  shall  demand  and 
take  any  greater  price  for  the  bringing  goods  to  London,  or 
to  any  place  within  the  bills  of  mortality,  than  is  settled  by 
the  J.  P.  for  the  county  or  place  whence  such  goods  are 
brought,  for  the  carrying  gooas  from  London  to  such  coun- 
ty or  place,  shall  for  every  such  offence  forfeit  and  pay  5/.  to 
"  the  use  of  the  party  grieved ;  to  be  recovered  as  by  stat* 
"  3  &  4  W.  &  M.  or  by  distress  and  sale  of  goods,  by  warrant 
"  under  the  hands  and  seals  of  two  J.  P.  for  the  counties  of 
*•  Middlesex,  Surry,  city  of  London,  or  Westminster;  and  the 
"  respective  clerks  of  the  peace  are  directed  after  Easter  ses- 
•*  sions,  yearly,  to  certify  to  the  Lord  Mayor  of  London,  and 
**  to  the  respective  clerks  of  the  peace  forMidllesex,  Surry, 
**  and  Westminster,  the  rates  so  made ;  which  certificate,  or 
"  an  attested  copy  thereof  signed  by  the  officer,  to  whom  the 
**  same  shall  be  so  transmitted,  shall  be  evidence  of  the  rates 
"  and  prices  set  for  the  carrying  goods  to  any  county  or  place." 

A  doubt  is  expressed  in  a  note  to  Kirkman  v.  Shawcross, 
6  T.  R.  18.  n.  (a)  whether  the  last-mentioned  statute  is  not 
wholly  repealed  by  stat  7  Geo.  3.  c.  40.,  but  upon  an  exami- 
nation of  that  statute,  s.  (K).,  it  will  be  found  tliat  there  is  an 
express  exception  of  what  relates  to  the  rate  or  price  for  car- 
riage of  goods.  It  seems,  therefore,  that  the  preceding  clause 
is  still  in  force. 

f  See  7  G.  3.  c.  i!j.  a.  4.  and  26  G.  3.  c.  36.  s.  s. 
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111.  0/  the  Lien  of  Carriers. 

By  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  he  has  a  lien'  as  fer  as  the 
carriage  price  of  the  particular  goods,  but  not  to  any  greater 
extent  As  of  late  years  common  carriers  have  on  the  one 
hand  limited  th^ir  responsibility  by  general  notices,  so  on  the 
other  hand  they  have  been  attempting  to  extend  their  lien,  so 
as  to  cover  their  general  balances,  or  in  other  words,  they  have 
claimed  a  general  lien.  In  a  late  case  (Rushforth  v.  Had- 
field,  6  East's  R.  519.  7  East's  R.  •2-24.)  it  seems  to  have  been 
admitted  by  the  court,  that  the  lien  claimed  by  a  carrier  for  his 
general  balance,  was  not  founded  on  the  common  law,  but 
that  such  a  lien  might  arise  by  contract  between  the  owner  of 
the  goods  and  the  carrier ;  and  that  usage  of  trade,  if  general, 
uniform,  and  long  established,  was  evidence  of  such  con- 
tract (13).    But  it  was  resolved,  that^  as  general  liens  were 

g  Skianer  T.  Up^liaw,  Ld.  Raym.  752. 


(13)  See  Naylor  v.  Mangles,  1  Esp,  N.  P,  C.  109.  where  it  was 
contended,  that  a  wharfinger  had  a  lien  for  his  general  balance ; 
Lord  Kenyon,  C.  J.  said,  '*  that  liens  were  either  by  common  law, 
usage,  or  agreement.  Liens  by  the  common  law  w^re  given  wher^ 
a  party  was  obliged  by  law  to  receive  goods,  &c.,  in  which  case,  as 
the  law  imposed  the  burthen,  it  also  gave  him  the  power  of  retain- 
ing for  his  indemnity.  This  was  the  case  of  inn-keepers ;  that  a 
lien  from  usage  was  a  matter  of  evidence.  The  usage  in  the  pre- 
sent case  had  been  proved  so  often,  he  said  it  should  be  considered 
as  a  settled  point,  that  wharfingers  had  the  lien  contended  for." 
And  in  Spears  v«  Hartly.  3  Esp.  N.  P,  C.  81.  Lord  Eldon,  C.  J. 
(on  the  authority  of  the  preceding  case)  held,  that  a  wharfinger  had 
a  lien  for  his  general  balance,  and  farther,  that,  although  the  ba^ 
lance  was  of  more  than  six  years  standing,  the  wharfinger  might 
retain  the  goods  by  virtue  of  his  general  lien,  for  the  debt  was 
not  discharged  by  the  operation  of  the  Statute  of  Limitations,  but 
the  remedy  only.  See  also  Aspinall,  assignee  of  Howarth  v*  Pick- 
ford,  3  Bos.  &  Pul.  44.  n.  (a)  Trover  for  goods.  The  defence  was» 
that  the  goods  were  put  by  Howarth  into  the  hands  of  the  defend- 
ant, as  a  carrier,  to  be  forwarded  from  Manchester  to  bis  warehouse 
yi  London,  and  that  the  defendant  was  entitled  to  retain  against 
the  estate  for  the  general  balance  due  from  H.  for  the  carriage  of 
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not  to  he  favoured^  the  party  who  sets  up  such  a  claim  ought 
to  make  out  a  very  strong  case,  and  eviaence  of  a  few  recent 
instances  of  detainer  by  carriers,  for  their  general  balance, 
would  not  be  sufficient  to  furnish  an  inference,  that  the  party 
who  dealt  with  a  carrier,  had  knowledge  of  the  usage,  and  so 
to  warrant  a  conclusion,  that  he  contracted  with  reference  to 
it,  and  adopted  the  general  lien  into  the  particular  contract 

It  is  to  be  observed,  that  liens  at  law  exist  only  in  cases 
where  the  party  entitled  to  them  has  the  possession  of  the 
goods ;  consequently,  if  a  carrier  parts  with  the  possession 
of  the  goods,  after  the  lien  attaches,  the  lien  is  gone. 

An  usage  for  carriers  to  retain  goods\  as  a  lien  for  a  ge- 
neral balance  of  account  between  them  and  the  consignees, 
does  not  affect  the  right  of  the  consignor  to  stop  the  goods  in 
transitu. 

A  carrier*  who,  by  the  usage  of  a  particular  trade,  is  to  be 
paid  for  the  carriage  of  goods  by  the  consignor,  has  not  any 
right  to  retain  them  against  the  consignee  for  a  general  balance 
due  to  him  for  the  carriage  of  other  goods  of  the  same  sort, 
sent  by  the  consignor. 


IV.  By  whom  Actions  against  Common  Carriers  ought 

to  be  brought. 

Ik  general  the  action  against  a  carrier,  for  the  non-delivery 
or  loss  of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  the  goods  in  question  is  vested  at 
the  time ;  for  he  is  the  per^n  who  has  sustained  the  loss,  if 
any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 

h  Oppeoheim  v.  Rnssel,    3  Bos.  &    i   Butler  r.  Woolcott,  s  Bot.  it  Pul. 
Pul.  42.  N.  R.64. 


the  goods.  This  right  was  established  by  evidence  of  the  defendant 
having  before  claimed  and  been  allowed  to  retain  for  his  general 
balance,  both  against  bankrupt  estates  and  solvent  customers,  and 
ulso,  by  the  evidence  of  a  principal  carrier  on  the  western  road  to 
the  same  effect^  respecting  himself. 
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from  the  person  by  tvhom  he  has  been  ihjtired*.  Hence  wKew 
a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at  the  in- 
stent  when  the  goods  are  delivered  to  the  carrier,  such  deli- 
very operates  as  a  delivery  to  the  purchaser,  and  the  whole 
property  (subject  only  to  the  right  of  stoppage  in  transitu  by 
the  seller)  vests  in  the  purchaser,  he  alone  can  maintain  an 
action  against  the  carrier  for  any  loss  or  damage  to  the  goods ; 
and  this  rule  holds  as  well  where  the  particutaf  carrier  is  not 
named  by  the  purchaser^  (14)  as  where  he  is";  and  it  holds 
as  well  in  the  case  erf  a  carrier  by  water  as  where  the  goods- 
are  conveyed  by  land- 

The  plaintiff'  had  shipped  goods'*  on  board  the  Mercurius, 
of  which  the  defendant  was  owner,  to  be  carried  from  Lon- 
don to  Tonningen,  The  goods,  (as  appeared  by  an  admission 
on  the  part  of  the  plaintiff,)  were  expressed  in  the  bills  of 
lading,  to  be  shipped  by  order  and  on  account  of  Hesse  and 
Co.  of  Hamburgh,  The  ship  arrived  in  the  river  Eyder,  but 
was  prevented  from  proceeding  to  Tonningen  by  the  com- 
mander of  one  of  his  Majesty's  frigates,  and  ordered  to  re- 
turn home.  After  her  return,  the  captain  made  an  affidavit, 
that  he  believed  the  cargo  to  be  Danish  property ;  whereupon, 
the  goods  were  unloaded  and  delivered  over  to  the  admiralty 
marshal,  and  libelled  in  the  admiralty  court:  the  plaintiff 
afterwards  recovered  them  by  a  proceeding  in  that  court 
The  action  was  brought  to  recover  the  expenses  incurred  by 
the  suit  in  the  admiralty.  On  the  partof  the  defendant  it  was 
insisted,  that  the  goods  being  shipped  by  order,  and  on  ac- 
count, of  Hesse  and  Co,  the  property  vested  in  them  imme- 
diately on  their  being  shipped  on  board  the  Mercurius. 

k  Dawes  r.  Peck,  s  T.  R.  330.  i  Atk.     m  Dawes  r.  Peck,  supra. 

S48.S.  P.  II  BrowDv.  Hodgson,  Loudon  SiCtin^ji 

1  Dntton  V.  Solomonson,  3  Bos.  ie        B.  R.  2d  March,  isog.  2  Camp.  N. 

Pul.  584.  P.C.  36. 


(14)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee^ 
to  a  carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the 
vendee.  Dutton  v.  Solomonson,  3  Bos.  &  Pul.  582.  And  the 
goods  are  immediately  upon  the  deliveiy  to  the  carrier  at  the  risk 
of  the  vendee,  although  the  carrier  is  to  be  paid  by  the  vendor. 
King  V.  Meredith,  2  Camp.  N.  P.  C.  639.  The  vendor  is  not 
bound  to  enter  and  insure  the  goods  with  the  carrier  as  above  the 
limited  value,  without  instructions  for  that  purpose.  Cothay  v. 
Tute,  3  Camp.  N.  P.  C.  129-  But  the  delivery  to  the  carrier 
ought  to  be  in  such  a  manner,  as  to  furnish  the  purchaser  with  a 
remedy  over  against  the  carrier^  in  case  of  loss*  Buckmsn  v. 
Levi,  3  Camp.  N.  P.C.  414. 
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Dawes  v.  Peck,  and  Dutton  v.  Solomonscniy  were  cited.  It 
was  also  urged,  that  a  recovery  by  the  present  plaintiff  could 
not  protect  the  defendant  from  an  action  at  the  suit  of  Hesse 
and  Co.  On  the  part  of  the  plaintiff  it  was  contended,  that 
there  was  a  distinction  between  the  carrying  goods  from  one 
part  of  England  to  another,  and  the  transporting  them  beyond 
sea.  '  That  after  a  delivery  of  goods  to  a  carrier,  to  carry  them 
from  one  part  of  England  to  another,  the  vendor  had  no  pro- 
perty in  the  goods,  but  only  a  right  of  stopping  tn  transitu  : 
and  it  was  admitt^,  that  if  the  goods  were  directed  to  be 
sent  by  a  carrier,  without  specifying  the  carrier,  the  delivery 
to  the  carrier  was  a  delivery  to  the  vendee;  but  urged  that, 
in  the  case  of  goods  sent  abroad,  if  the  goods  arrived  safe, 
they  were  to  bepaid  for ;  aliter,  if  they  do  not  arrive.  Lord 
EUenborough,  C.  J.  "  They  are  shipped  by  order,  and  on  ac- 
count, of  Hesse  and  Co.  I  can  recognize  no  property  but 
tliat  recognized  by  the  bill  of  lading."    Plaintiff  nonsuited. 

It  is  observable,  that  in  the  case  of  Davis  v.  James,  5  Burr. 
2680,  it  was  holden,  that  the  consignor  might  maintain  the 
action ;  but  the  ground  of  that  decision  was,  that  the  con- 
sij^nor  had  made  himself  responsible  to  the  carrier  for  the  price 
of  the  carriage.  In  Moore  v.  Wilson,  1 T.  R.  659,  where  the 
action  was  brought  by  the  consignor,  and  the  plaintiff  having 
averred  in  his  declaration,  that  the  hire  was  to  be  paid  by 
him,  proof  that  the  hire  was  to  be  paid  by  the  consignee  was 
holden  not  to  be  a  variance,  on  the  ground  that  whatever 
might  be  the  contract,  between  the  vendor  and  the  vendee, 
the  agreement  for  the  carriage  was  between  the  carrier  and  the 
vendor,  the  latter  of  whom  was  by  law  liable. 

Where  goods  were  delivered  to  a  carrier  at  Exeter  to  con- 
vey to  Falmouth,  and  there  deliver  them  to  an  agent,  who  was 
to  forward  them  to  the  consignee  abroad;  and  the  carrier  de- 
tained the  goods  on  the  ground  of  a  lien  against  the  agent  for 
his  general  balance;  it  was  holden,  that  trover  might  be  main- 
tained against  the  carrier  at  the  suit  of  the  consignor^. 


V.  Of  the  Declaration. 


FoRMEnLY  the  declaration  in  actions  against  common  car- 
riers stated  their  employment  as  common  carriers^,  their 

p  Tagliabue  t.  Wynn  and  another,    p  Heme's  Plead.  76.   Vid.  Eiit.  37, 38. 
CopiwaU  Lent.  As*.  1813.  Wood  B. 
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liability  by  the  custom  of  the  realm,  a  detiveiy  to»  and  accept^ 
ance  by  tne  defendants  of  the  ^oods  to  be  carried*  for  a  rea- 
sonable hire  or  reward,  concluding  with,  theloss  or  damage  to 
the  goods ;  but  the  modem  practice  is  not  to  dechnre  in  this 
form,  but  in  assumpsit  (Id),  and  not  to  state  either  the  em- 
ployment of  the  defendants  as  common  carriers,  or  the  custom 
of  the  realm  (16)  as  to  their  liability.  This  form  of  declaia- 
tion  has  prevailed  since  the  decision  of  Dale  v.  Hall,  M.  T. 
1750,  in  which  it  was  settled,  that  it  did  not  make  any  differ- 
ence, whether  the  plaintiff  declared  on  the  custom,  or,  more 
generally,  in  assumpsit ;  for,  by  stating  that  the  defendant 
carried  for  hire,  it  would  appear  that  the  defendant  was  a 
common  carrier,  and  then  the  law  would  raise  the  promise 
from  the  nature  of  the  contract    But  although  the  plaintiff  is 


(15)  It  may  be  observed,  however,  that  where  the  circumstances 
of  the  case  re<]uire  a  count  in  trover  to  be  added,  the  ancient  form 
of  declaration  is  adhered  to,  or  (what  is  more  usual)  a  concise  form, 
analogous  to  the  ancient  form,  and  founded  on  a  breach  of  duty, 
is  adopted.  It  is  worthy  of  remark,  that  Denison,  J.  said,  in  Date 
V.  Hall,  B.  R.  H.  ^4  G.  2.  MSS.  that  where  the  action  was  found- 
ed on  the  custom,  it  was  ex  cantractUf  and  that  trover  and  an  ac- 
tion on  the  custom  could  not  be  joined ;  and  in  Boson  v.  Sandfbrd 
and  another,  Salk.  440.  the  court  held,  that  an  action,  cbai^ng* 
the  defendants  with  a  breach  of  their  duty  as  carriers,  was  not  an 
action  ex  delicto^  but  ex  quasi  cantraciUt  and  on  this  ground  they 
decided,  that  the  action  being  brought  against  two  of  four  part- 
owners  of  a  ship  could  not  be  sustamed,  although  the  defendants 
had  not  pleaded  this  matter  in  abatement,  but  had  relied  on  the  ge- 
neral issue,  not  guilty.  This  case,  however,  as  to  the  taking  ad- 
vantage of  the  omission  of  some  of  the  partners  on  the  general  issuer 
has  been  overruled  in  Rice  v.  Shute,  5  Burr.  261 1,  and  in  subse- 
quent cQses  (see  ante,  p,  115,  n.  64) ;  and  as  to  the  form  of  the  ac- 
tion. Boson  V.  Sandford  was  overruled  in  Dickon  v.  Clifton,  2  Wils* 
3199  which  was  recognized  by  Lord  Ellenborough,  C.  J.  delivering 
the  judgment  of  the  court  in  Govett  v«  Radnidge,  3  £ast*s  R«  62. 

(l6)  "  The  custom  of  the  realm  is  the  law  of  the  realm  f,  and 
consequently  it  need  not  be  set  forth  in  the  declaration."  Per 
Denison,  J.  in  Dale  v.  Hall,  MSS.  and  per  Lord  Hardwicke,  C.J. 
in  Boucher  v.  Lawson,  Ca.  temp.  Hard.  199.  See  also  Hargrave's 
Co.  Litt.  p.  89  a.  n.  7.  **  It  seems  not  only  unnecessary,  but  even 
improper,  to  recite  the  custom  in  the  declaration,  because  it  tends 
to  confound  the  distinction  between  special  customs,  which  ought 
to  be  plef^ded,  and  the  general  custom  of  the  realm^  of  which  th^ 
courts  are  bound  to  take  notice  without  pleading." 

•  See  the  declaration,  fi  Show.  47$.  &  Cartti,  i^^^ 
t  1  tnst.  115.  b.  Hob.  la. 
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not  bound  to  aU^;e  the  custom,  yet  he  must  produce  suffi- 
cient evidence  to  bring  his  case  within  the  custom  i*. 

The  advantage  resulting  to  the  plaintiff  from  declaring  in 
assumpsit  is,  that  he  may  join  the  common  counts  with  the 
special  counts  in  assumpsit,  if  he  has  other  causes  of  action 
to  which  they  are  applicable.  The  inconvenience  which 
arises  from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joining  all  the  parties,  and  it  excludes 
the  right  to  join  a  count  in  trover.  If  the  plaintiff  is  desirous 
of  avoiding  this  inconvenience,  he  may  either  pursue  the 
ancient  method  of  declaring  with  a  recital  of  the  custom,  or 
he  may  adopt  a  more  general  form  (omitting  the  recital  of 
the  custom)  and  allege  his  gravamen  as  consisting  in  a  breach 
of  duty  arising  out  of  an  emplojrment  for  hire,  and  may  con- 
'  sider  that  breach  of  duty  as  a  tortious  negligence.  Thus 
declaring  in  tort,  the  plaintiff  will  be  permitted  to  add  a  count 
in  trover,  the  defendant  will  be  ousted  of  his  plea  in  abate- 
ment <,  on  the  ground  of  not  joining  all  the  parties;  and 
further,  if  the  action  is  brought  against  several  defendants, 
and  some  are  found  guilty,  and  others  acquitted,  the  plaintiff 
will,  notwithstanding,  be  entitled  to  judgment  against  those 
who  have  been  found  guilty  ^ 

The  reader  however,  should  be  apprised,  that  the  doc- 
trine laid  down  in  Govett  v.  Radnidge  is  opposed  by  two 
decisions  in  the  court  of  Common  Pleas,  viz.  first,  by  the 
case  of  Powell  v.  Layton,  2  Bos.  &  Pul.  N.  R.  365,  in 
which  it  was  determined,  that  a  declaration  against  a  car- 
rier by  water,  stating  "  that  he  had  received  goods  to  carry 
for  freight,  but  that  he  had  not  delivered  them  according  to 
his  duty,"  was  founded  in  contract ;  and  that  to  a  declara- 
tion so  framed,  the  defendant  might  plead  that  he  was  only 
liable  jointly  with  his  partners,  and  that  his  partners  were 
not  sued;  and,  secondly,  by  the  case  of  Max  v.  Roberts,  and 
eight  others :  *  there  the  gravamen  was  alleged  as  consisting 
in  a  breach  of  duty  as  ship-owners  arising  out  of  an  employ- 
ment for  Areight  The  plaintiff*  could  not  prove  all  the  de- 
fendants to  be  owners ;  the  court  were  of  opinion,  that,  as 
the  action  was  founded  in  contract,  it  was  incumbent  on  the 

5>Iaintiff  to  prove  all  the  defendants  to  be  owners,  and  having 
ailed  in  that,  he  could  not  recover  against  those  who  were 
E roved  to  be  owners.    A  writ  of  error  was  brought,  which, 
aving  been  twice  argued  in  the  court  of  King^s  Bench,  was 

p  Per  Lord  Hardwicke,  C.J.  in  Bon-  r  Govett  v.  Radnid^,  B.  R.  s  East** 
cher  ▼.  Lawoon,  H.  9 G.  s.  B.  R.  Ca.  R. 6s.  Cowper  t.  South,  4  Taunt, 
temp.  Hard.  199.  809. 

q  Mitchell  r,  Tarbntt,  5  T.  R.  649.  a  s  N.  R.  454. 
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adjourned  to  tlie  Exchequer  Chamber,  aji  it  was  suppoeM 
that  a  decision  in  this  case  mi^bt  settle  and  put  at  rest  the 
question  upon  which  the  contraiy judgments  had  been  given; 
but  after  argument,  the  twelve  judges  were  unanimously  ot* 
opmion,  that  both  the  counts  of  the  declaration  were  so  de- 
fective in  several  material  respects,  ("perfectly  collatercd  tp 
the  question  upon  which  the  determination  of  the  judges  ^oaf^ 
sought  J  that  no  judgment  coukl  be  givai  for  the  plaintifi' 
upon  either  of  them  K 

It  will  be  proper  to  remark  h«^e,  that  trover  will  not  lie 
against  a  common  carrier  for  merely  losing  goods  entrusted 
to  his  care,  without  any  actual  wrong  ■  (17).  The  proper  form 
of  action  is  the  action  on  the  case  before  mentioned. 

Although  goods  are  spoiled  by  the  default  of  the  master 
of  the  ship,  yet  the  owners  are  liable  in  respect  of  the 
freight*,  if  charged  on  the  custom  of  the  realm,  or  as  usually 
carrying  for  hire,  dr  upon  an  express  undertaking ;  but  not 
otherwise  ^  In  this  case  the  declaration  (if  in  assumpsit) 
ought  to  be  against  all  the  owners ;  but  if  one  or  more  ar« 
not  named  as  defendants,  advantage  can  be  taken  of  the 
omission  by  plea  in  abatement  only*.  The  same  rule  holds 
with  respect  to  all  common  carriers  who  are  partners,  or  who 
make  a  joint  contract 

A  ship  was  chartered  to  the  commissioners  of  the  navy  as 
an  armea  vessel  %  who  put  on  board  a  commander  in  the  navy 

t  Max  V.  Roberts,  is  East,  89.    But        858.  1  Show.  39.  2  Show.  47s.  Skin. 

■ee  Weall  v.  King,  12  East,  459.  978.  3  Mod.  321.  Corth.  58.  S.  C. 

a  Ross  r.   iohnfon,  5    Burr.    9825.  y  Boucher  v.   Lawson,    Ca.  temfK 

Kirkman  v.  Hargreaves,  (case  from        HarHw.  194. 

Lancaster  Sum.  Ass.   1800,  before  z  Ricev.  Shnte,  sBurr.  9611. 

Graham,  6.)  B.  R.  H.  41  G.  3.  MSS.  a  Fletcher  ▼.  Braddick,  9  Bos.  &  P«L 

S.  P.  N.  R.  183. 

X  Boson  V.  Sandford,  Salk.  440.  a  Lev. 


(17)  But  if  the  carrier  has  the  goods  in  his  custody  at  the  time 
when  he  refuses  to  deliver  them,  liiis  will  he  evidence  of  a  coiw 
version.  Salk.  655*  So  trover  will  lie  against  a  carrier  whQ  dfsliveis 
f^roods  to  a  wrong  person  through  mistake*  Per  Kenvon,  C.  J. 
Youl  V.  Harbottle,  Peake's  N.  P.  C.  49*  The  owner  of  goods  on 
board  a  vessel  directed  the  captain  not  to  land  them  on  Uie  wharf* 
against  which  the  vessel  was  moored,  which  the  captain  promised 
not  to  do,  but  afterwards  delivered  them  to  the  wharfinger,  con- 
ceiving that  the  wharfinger  had  a  lien  on  the  goods  for  wharfir^e  fees ; 
it  was  holden,  that  the  owner  might  maintain  trover  against  the 
captain,  who  could  not  prove  that  any  wharfage  duty  w^  due.-* 
Syeds  v.  Hay,  4  T,  R.  9^0. 
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aad  a  kins^'s  piIot»  the  master  and  crew  being  appointed  and 
paid  by  the  owners.  In  consequence  of  the  improper  exe^ 
cution  of  an  order  given  by  the  commander,  the  chartered 
ship  ran  foul  of  another  ship.  It  was  holden,  that  the  owners 
of  the  chartered  ship  were  liable  for  the  injury  which  the 
other  ship  sustained ;  for  the  chartered  ship,  notwithstanding 
it  had  an  olHcer  on  board,  was,  with  regard  to  third  persons, 
to  be  considered  as  the  ship  of  the  owners. 

A  notice  by  a  carrier  limiting  his  responsibility  to  a  certain 
sum  **,  unles3  ^oods  above  that  value  are  entered  and  paid  for 
accordingly,  amounts  only  to  a  limitation  of  damages,  after 
a  right  to  them  has  accrued  by  a  breach  of  the  contract,  and 
is  matter  proper  to  be  sriven  in  evidence  to  the  jury  in  reduC'» 
tion  of  dama«re8,  but  forms  no  part  or  qualification  of  the 
original  contract  for  carriage,  and,  consequently,  is  not  ne- 
cessary to  be  sliewn  to  the  court  in  the  first  instance  on  the 
face  of  the  record.  Hence,  in  a  case  of  this  kind,  a  declara* 
tion  in  the  usual  form  ^  is  sufficient 


VI.  Of  Payment  of  Money  into  Court* 

In  an  action  of  assumpsit  against  a  carrier*,  to  recover  the 
loss  sustained  upon  goods  which  had  been  put  on  board  the 
defendant's  barge,  and  which  had  been  spoiled  in  consequence 
of  the  cargo  being  sunk,  the  defendant  was  not  allowed  to  pay 
the  invoice  price  into  court,  the  rule  being  •,  that  money  cao- 
not  be  paid  into  court  in  cases  of  uncertain  damages. 

In  assumpsit  against  a  common  carrier  for  losing  a  trunk 
belonging  to  the  plaintiff  ^  of  the  value  of  50/.  the  defendant 
moved  for  leave  to  pay  20/.  into  court,  upon  an  affidavit, 
stating  that  he  had  published  an  advertisement  that  he  would 
not  be  answerable  for  any  parcels  above  the  value  of  20/. 
unless  he  was  paid  in  proportion  to  the  risk,  and  that,  in  the 
present  case,  the  parcel  exceeded  that  value,  yet  the  de- 
fendant had  not  been  paid  any  thing  extra  for  the  carriage. 
The  court  of  King's  bench  permitted  the  money  to  be  paid 
into  court,  observing,  that,  as  the  declaration  did  not  state  any 
damage  independently  of  the  loss,  the  plaintiff  could  not  re- 

b  Clarke  v.  Gray,  6  Easfs  R.  564.  e  Tidd*8  Pract.  ad  edit.  p.  537. 

c  S.  C.  i  HnttonT. Bolton,  1  H.01.299**  (b.) 

d  Fail  y,  Pickford,  9  Boi.  Ic  Pul.  834. 
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cover  beyond  the  value  of  the  goods ;  for  which  reason  tht 
declaration  did  not  differ  from  the  common  case  of  goods  sold 
and  delivered. 

In  the  preceding  case  the  consequences  of  paying  money 
into  court  were  not  attended  to ;  but,  in  a  subsequent  case 
of  Yate  V.  Willan,  2  East's  R.  128,  where  in  assumpsit  by  the 
owner  of  a  trunk  of  the  value  of  15/.  which  had  been  lost  by 
thedefendant,  the  declaration  stated  a  general  undertaking  by 
the  defendant  to  carry  goods  safely  for  hire,  and  the  de- 
fendant paid  .5/.  into  court;  it  was  holden  that  the  defendant 
could  not  give  in  evidence  a  notice  "  that  he  would  not  be 
responsible  for  more  than  5/.  for  any  property  lost,  unless 
the  same  was  booked,  and  paid  for  according  to  the  value," 
and  that  the  trunk  in  question  had  not  been  so  paid  for;  be- 
cause the  payment  of  money  into  court,  upon  a  count  stating 
a  special  contract,  was  an  admission  of  such  contract,  ^nd 
narrowed  the  inquiry  to  the  quantum  of  damages  sustained 
by  the  breach  thereof  (18). 


VII.  Evidence. 


Assumpsit  against  the  defendant ^  (a  keelroan)  as  a  edm' 
mon  carrier,  for  damage  done  to  goods  delivered  to  his  cus* 
tody  for  safe  carriage.  On  non  assumpsit^  the  plaintiff  proved 
the  damage  by  water  in  the  hold  of  the  vessel.  The  judge 
permitted  the  defendant  to  produce  evidence  to  show,  that 
there  had  not  been  any  negligence  on  his  part  On  a  motion 
for  a  new  trial,  it  was  insisted,  that  the  evidence  given  for  the 
defendant  ought  not  to  have  been  received.  The  court  were 
of  opinion,  that  this  evidence  was  not  admissible;  Lee,  C.  J. 
observing,  that  goods  delivered  to  common  carriers  were  to 

g  Dale  T.  Hall,  B.  R.  l  Wils.  281.  and  MSS. 


(18)  The  authority  of  this  case  has  been  shaken  in  Clark  v.  Gray, 
6  £ast*8  R.  570,  in  which  Lord  EUenborough,  delivering  the  j  udg- 
meut  of  the  court,  said,  **  that  the  case  of  Yate  v.  Willan,  could 
not  be  supported  in  its  full  extent ;  for  although  the  payment  of 
money  did  admit  the  contract  as  stated  in  the  declaration,  it  did 
not  admit  a  contract  incompatible  with  the  restrictive  provision  as  to 
the  amount  of  damages  to  be  recovered  in  case  of  loss." 
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be  kept  safely^  except  against  acts  of  God  or  king's  enemies ; 
that  all  other  excuses  amounted  to  negligence,  and,  not  being 
l^al  excuses,  evidence  of  them  was  immaterial^  as  not  being 
any  answer  to  the  undertaking; 

In  an  action  against  the  owner  of  a  vessel  ^,  for  not  safely 
carrying  the  goods  of  the  plaintiff,  the  plaintiif  called  the 
master  of  the  vessel,  whom  he  had  released,  as  a  witness  to 
prove  his  case ;  Lord  Kenyon,C.  J.  admitted  him,  observing^ 
that  the  master  had  not  any  immediate  interest;  that  the  re->< 
cord  in  this  cause  would  not  be  evidence  for  or  against  him 
in  an  action  brought  against  him ;  and  although  it  should 
ftppear^  tl^at  the  vessel  was  lost  through  the  negligence  of  the 
witness,  yet  the  present  defendant  was  liable  to  the  plaintiif; 
consequently,  taking  it  either  way,  he  was  a  good  witness, 

A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of  ne^ 
cessity,  without  a  released 

lb  Lay  ?.  Holock,  Peake*ii  N .  P.  C.  lOl.    i  Spencer  ▼.  Gouldtog,  Peakc^s  N.  P. 

C.  199* 
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CHAP  XI. 


COMMON. 

L  Of  Right  of  Common. 

11.  Of  Common  of  Pasture^  and  herein  of  Common 
appendant^  Common  appurtenant^  and  Common 
in  gross. 

III.  Of  the  Interest  of  the  Owner  of  the  Soil  subject 

to  Right  of  Common;  and  herein  of  Approve* 
ment  and  Inclosure. 

IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Com- 

mon. 
V.  Of  Surcharges  by  Commoners. 

VI.  Evidence. 


I.  Of  Right  of  Common. 

JttlGHT  of  Common  is  an  incorporeal  hereditament,  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  take  or 
use  in  common,  a  part  of  the  natural  produce  of  land  (1), 
water  (2),  wood  (3),  &c.  belonging  to  other  persons,  who  have 
the  permanent  or  limited  interest  in  the  soil,  &c. 

If  a  person  claim  by  prescription  any  species  of  common 
in  the  land  of  another,  and  that  the  owner  shall  be  excluded 
to  have  pasture,  estovers,  or  the  like,  this  is  a  prescription 
against  law'.    But  a  person  may  prescribe  for  the  several 

a  1  Iifst  123  a. 

(1)  Common  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 
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jjasture,  and  exclude  the  owner  of  the  soil  from  feeding  his 
cattle  there*. 

^  A  person  may  have  two  distinct  substantial  grants  of 
rights  of  common  over  different  wastes,  from  different  lords^ 
in  respect  of  the  same  tenement*;  and  immemorial  usage  id 
evidence  of  such  distinct  grants. 

If  A.  has  a  common  by  prescription  **,  and  takes  a  lease  of 
the  land  for  twenty  years,  whereby  the  common  is  suspended; 
after  the  years  ended,  A.  may  claim  the  common  generally  by 
prescription;  for  the  suspension  was  to  the  possession  only^ 
and  not  to  the  right,  and  the  inheritance  of  the  common  did 
always  remain  (4)* 


II.  Ojf  Common  of  Pasture;  and  herein  of  Common 
appendant.  Common  appurtenant,  and  Common 
in  groM. 

9 

Common  of  pasture  is,  where  one  person  has,  in  common 
With  other  persons,  the  right  of  taking  by  the  mouths  of  his 
cattle,  the  herbage  growing  on  land  of  which  some  other  per- 
son is  the  owner. 

Common  of  pasture  is  either  cdmmon  appendant,  commoii 
appurtenant,  or  common  in  gross.. 

With  respect  to  two  other  kinds  of  common  of  pasture, 
which  are  sometimes  mentioned  in  the  books,  viz.  common 
of  vicinage,  and  common  in  gross  sans  nojnbre^  or  without 
stint ;  it  may  be  observed,  that  the  former  cannot,  strictly 
speaking,  be  a  ris^ht  of  common*,  for  if  it  were,  it  would 
prevent  an  inclosure,,  which  it  has  been  always  holden  that 

b  1    Infit.  193*  a.  Hotkini  V.  Robinft,    d  i  Inst.  lub. 

2  Saund.  324.  e  MiiBji:raTe  v.  Caie,  Willed,  39d> 

fc  Holliasheadv.  Walton^  7  East,  483.  l  Inst.  139.  a. 


(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost 
by  inteiTuption  of  the  possession  for  10  or  20  years  (  but  by  inter* 
ruption  in  the  right  it  may ;  as  if  a  man  had  a  rent  or  common  bf 
pretfcription,  unity  of  possession  of  as  high  and  perdurable  estate, 
ts  an  interruption  in  the  right.  1  Inst.  114.  b.  When  a  prescript* 
tion  or  custom  makes  a  title  of  inheritance^  the  party  cannot  alter 
or  wave  the  same  in  pais* 

DDa 
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it  will  n6t:  the  truth  is,  it  is  only  an  excuse  for  a  trespass. 
Where  there  is  a  partial  inclosure',  common  by  vicinage 
still  continues.  As  to  common  in  gross  sans  nombre^  it  has 
been  truly  said,  that  the  notion  of  this  species  of  common, 
in  the  latitude  in  which  it  was  formerly  understood,'  has 
been  exploded  long  ago  ^  (S),  and  it  cannot  have  any  rational 
meaning,  but  in  contradistinction  to  stinted  common,  where  a 
man  has  a  right  to  put  on  the  common  a  certain  number  of 
cattle  only. 

Common  appendant^  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it*)  (6),  for  beasts  commonable, 
that  is,  that  serve  for  the  maintenance  of  the  plough,  as 
liorse  and  oxen,  and  for  kine  and  sheep  to  manure  the  land, 
and  is  appendant  to  ancient  arable  land  only''.  It  must  have 
existed  from  time  immemoriaP.  It  must  be  claimed  in  the 
waste  of  the  lord,  not  for  a  certain  number  of  cattle,  but  for 
such  only  as  are  levant  and  couchant  on  the  land,  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment,  nor  turned 
into  common  in  gross.  The  reason  for  common  appendant 
appears  to  be  this ;  that  as  the  tenant  would  necessarily  have 
occasion  for  cattle  ",  not  only  to  plough,  but  likewise  to  ma- 
nure his  own  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  com  is  growing  on  his  own  arable  land  ; 
and  therefore  of  right  (if  the  lord  had  any  waste)  the  tenant 
might  put  his  cattle  there,  when  they  could  not  go  on  his 
own  arable  land ;  hence  it  is  plain,  that  levancy  and  coucli- 
ancy  (7)  are  incident  to  common  appendant",  namely,  that 

f  GnllettT.  Lopes,  13  Cast,  348.  k  4  Rep.  37  b.  Winf8,332. 

%  Bennett  ▼.  Reeve,  Wiliev,  932.  1   s6  H.  4.  a. 

h  1  tnst.  199  a.  Bro.  Abr.  Comon.  i.  m  Bennett  ▼.  Reere,  Willes,  S31. 

i   Bro.  Abr.  Comon.  pi.  1 1.  3&.  n  i  Roll.  Abr.  39s.  1.  1. 


(5)  In  Mellor  v.  Spateman,  I  Saund.  p.  346.  c.  Serj.  Wms.  edi- 
tion, Kelynge,  C.  J.  said  positively,  that  there  could  not  be  any 
common  in  ^ross  sans  nombre.  See  also  Benson  v.  Chester,  8  T.  R. 
396.  where  it  was  holden,  that  a  claim  of  a  right  of  commony 
without  stint,  as  annexed  to  an  ancient  messuage,  without  land, 
could  not  btt  supported,  such  a  right  of  common  not  existing  in 
law. 

(6)  Common  appendant  must  have  existed  from  time  '.mme- 
morial,  but  it  ought  not  to  be  claimed  by  t)re8cription.  The 
proper  way  of  pleading  it  is,  that  the  party  was  seized  in  fee  of  cer- 
tain arable  land,  to  which  he  had  common  appendant  in  the  locus. 
See  4  H.  6,  13.  a. 

(7)  Levancy  and  oouchancy  means  tlie  possession  of  such  land  as 
will  keep  the  cattle  claimed  to  be  commoned  during  the  winter 
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the  tenant  can  only  have  a  right  of  common  for  such  cattle 
as  are  levant  and  couchant  on  his  estate,  that  is,  for  such  and 
so  many  as  he  has  occasion  for  to  plough  and  manure  his  land, 
in  proportion  to  the  quantity  thereof  (8). 

Common  appendant  being  of  common  right,  may  be  ap- 
portioned, by  alienation  of  part  .of  the  land  to  which  the 
common  is  appendant  ** ;  and,  if  the  land  be  divided  ever  so 
often  **,  each  parcel  of  land  is  entitled  to  common  appendant 

Although  the  commoner  purchases  part  of  the  land  in 
which  he  is  entitled  to  common,  yet  the  common  shall  be 
apportioned*',  because  common  appendant  is  of  common 
right ' ;  but  otherwise  it  is  of  common  appurtenant  •. 

Common  appurtenant  is  a  right  of  common  founded  on  a 
grants  or  prescription",  (which  supposes  a  grant)  annexed 
to  the  enjoyment  of  land.  This  species  of  common  may  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  those 
which  serve  for  the  maintenance  of  the  plough,  and  to  ma- 
nure the  land,  but  for  swine,  goats,  and  the  like*;  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  Where  common  appurtenant  is  granted  for  an  un- 
limited number  of  cattle,  the  measure  of  profit  which  the 
commoner  is  to  have,  is,  as  in  the  case  of  conunon  appendant, 
levancy  and  couchancy  ^ ;  and,  consequently,  like  common 
appendant,  such  common  appurtenant  cannot  be  converted 
into  common  in  gross.  But  common  appurtenant  for  a  cer- 
tain number  of  cattle  may  be  granted  over,  and  so  become 
conunon  in  gross. 

Common  appurtenant  may  be  granted  at  this  day*:  and 
may  be  apportioned  •  by  a  conveyance  of  part  of  the  land  to 
-which  the  right  is  appurtenant  (9). 

o  1  Inst.  if2  a.'  11  1  Inst,  isd  a. 

p  Per  Wiiles,  C.  J.  Willes,  $30,  S31.  x  i  Inst.  122  a. 

q  8  Rep.  79  a.  y  1  Rol.  Abr.  398.  (I)  pi.  1.  Dniry  ▼. 

r   1  lost.  189  a.  Kent,Cro.  Jac.  15. 

■    lb.  z  Cowlam  v.  Slack,  15  East,  1U8. 

t   Cro.  Car.  482.  a  Adjudged,  Hpb.  235-  1  Inst.  132  a. 

and  as  many  as  the  land  will  maintain  during  the  winter,  shall  be 
said  to  be  levant  and  couchant.  Per  BuUer,  J.  in  Scholes  v.  Har- 
greaves,  5  T.  R.  48,  4i^.  But  see  Rogers  v.  Benstead,  post,  tit, 
JSvidence. 

(8)  ^Mt  is  plain  that  a  person  cannot  have  a  right  of  common 
appendant  for  cattle  which  he  borrows,  unless  he  make  use  of  them 
all  the  year  to  plough  or  manure  his  land."  Per  Willes,  C.  J,  iq 
Bennett  y.  Reeve,  Willes,  231,  2. 

(9)  This  point  was  determined  also  in  Sacheverill  v.  Porter,  Cro, 
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Common  appurtenant,  as  well  as  common  appendant,  may 
become  extinct  by  unity  of  possession  ^. 

To  an  action  of  trespass  defendant  pleaded  a  prescriptive 
right  of  common  for  all  his  cattle,  levant  and  couchant,  upon 
a  messuage,  cvm  pertinentiis^ :  on  demurrer,  it  was  insisted, 
that  the  prescription  was  not  good,  for  the  cattle  could  not  be 
levant  and  couchant  on  a  messuage.  Holt,  in  support  of  the 
plea,  contended,  that  a  messuage  comprehended  a  curtilage, 
which  might  be  an  acre  or  more, -upon  which  the  cattle  might 
be  levant  and  couchant:  the  court  being  of  this  opinion, 
adjudged  the  prescription  to  be  good. 

In  an  action  on  the  case  for  disturbing  the  plaintifTs  right 
of  common  •*,  it  appeared,  that  the  plaintiff  (who  claimed  the 
common  in  respect  of  a  messuage  for  all  commonable  cattle, 
levant  and  couchant)  was  the  owner  of  a  small  house  wherein 
he  carried  on  the  trade  of  a  butcher.  The  house  had  ndther 
land,  curtilage,  nor  stable  belonging  to  it,  but  under  the  shop 
window  was  a  sheep-hold,  which  would  contain  four  or  five 
sheep  at  a  time,  but  neither  horse  nor  bullock  could  be  kept 
there :  Lord  Kenyon,  C.  J.  at  the  trial,  on  the  northern  circuit, 
being  of  opinion  that  levancy  and  couchancy  was  not  proved, 
as  the  plaintiff  had  not  shewn  that  he  was  in  possession  of 
land  whereon  the  cattle  might  be  levant  and  couchant,  non- 
suited the  plaintiff.  The  court  of  B.  R.  afterwards  concurred 
in  opinion  with  the  chief  justice. 

Common  of  pasture,  without  land,  for  a  certain  number 
of  sheep,  may  be  parcel  of  a  manor',  and  demised  and  de- 
misable by  copy  of  court  roll ;  and,  if  it  be  thus  claimed 
in  pleading  W  the  lord  of  the  manor,  the  plea  will  be  good, 
although  he  "does  not  describe  the  common  as  common  ap- 
pendant, appurtenant,  or  in  gross,  since  it  must  be  taken  to 
be  common  appurtenant ;  for,  not  being  claimed  as  incident 
to  arable  land,  but  to  the  manor,  for  a  certain  number  of 
sheep  in  the  soil  of  another,  it  cannot  be  conmion  appen- 

1i  Bradshaw  v.  Eyre,  Cro.  ElU.  570.        d  Scholas  ▼.  HarirrefiTM,  5  T.  R.  46. 
c  Seamier  ▼.  Johnson,  T.  Jou.  S37*    e  Masgrare  ▼.  Ca^e,  Willes,  319. 
2  Show.  848.  S.  C. 


Car.  483.  where  a  right  of  common  in  a  waste  having  been  granted 
to  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  in  S.  for 
all  commonable  cattle,  and  A.  conveyed  parcel  .of  the  lands  in  S. ; 
it  was  hoi  den,  that  the  alienee  was  entitled  to  common  for  all  his 
commonable  cattle^  levant  and  couchant,  on  the  pared  of  the 
lands  conve}'ed« 
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dant ;  nor  can  it  be  taken  to  be  common  in  gross,  being  stated 
in  the  plea  to  be  parcel  of  a  manor ;  then  it  must  be  common 
appurtenant,  the  only  remaining  sprt  of  Common. 

Common  in  ^oss  is  so  called^  because  it  does  not  apper- 
tain to  any  land,  and  it  must  be  by  grant  or  prescription. — 
This  species  of  common  may  be  granted  for  all  manner  of 
cattle,  and  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  If  granted  for  an  unlimited  number,  it  seems  that 
the  grantee  may  put  on  any  number  of  cattle,  provided  he 
leaves  sufficient  common  for  the  lord;  if. granted  for  a  cer- 
tain number,  the  enjoyment  of  the  right  is  of  course  limited 
by  the  number  specified  in  the.  grant  A  corporation  may 
prescribe  for  common  in  gross,  for  cattle  levant  and  couchant^ 
within  the  town,  but  not  for  common  in  gross  sans  nombre*. 
A  right  of  common  in  gross  is  a  tenement  ^  within  the  8tat« 

13  &  14  Car.  2.  c.  12.  s.  1. 

» 

A  copyholder  who  has  common  in  a  waste,  without  the 
manor  of  which  his  copyhold  is  parcel,  has  it  as  annexed  to 
the  land,  and  not  to  his  customary  estate,  and  must  prescribe 
in  a  que  estate  through  his  lord,  for  him  and  all  his  customaiy 
tenants  thereof.  And  such  common  without  the  manor  is  not 
extinct  by  enfranchisement  of  the  copyhold,  though  there  be 
no  words  of  re-grant  And  after  enfranchisement,  the  feoffee 
must  prescribe  in  a  que  estate  of  his  lord  for  himself  and  his 
customary  tenants,  till  the  time  of  the  enfranchisement,  and 
since  that  time  for  the  feoiiee  and  his  heirs  as  appurtenant  to 
the  enfranchised  tenement^. 


f  1  Inst.  193  ft' 

f  McU«rv.Spmten«i,lSafiBd.343. 


h  R.T.Deiningliani,  7T.  R.  671. 
i  Barwick  r.  Mmttkcwi^  5  Tmmit.  365* 
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III.  Of  the  Interest  of  the  Owner  of  the  Soil  subject  ta 
Bight  of  Common;  and  herein  of  Approve^ 
ment  and  Inclosure. 

In  land  subject  to  a  right  of  common,  the  right  of  thq 
lord  or  owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not 
to  injure  the  right  of  common.  But  the  right  of  the  com- 
moners may  be  subsenrient  to  the  right  of  the  lord  in  the 
soil  ^,  so  that  the  lord  may  di^  clay  pits  there,  or  empower 
others  to  do  so,  without  leaving  saflicient  herbage  for  the 
commoners,  if  it  can  be  proved  that  such  a  right  has  been 
constantly  exercised  by  the  lord.  So  the  lord  may  ^  with 
the  consent  of  the  homage,  grant  part  of  the  soil  for  building, 
if  he  has  immemorially  exerciseci  such  right  The  imme- 
morial exercise  of  such  right  by  the  lord  Is  evidence,  that  he 
reserved  that  right  to  himself,  when  he  granted  the  right  of 
common  to  the  commoners. 

In  like  manner,  there  may  be  a  valid  custcHn  in  a  manor, 
within  the  limits  of  an  ancient  forest  belonging  to  the  crown, 
for  the  lord,  with  the  assent  of  the  homage,  to  grant  parcels 
of  the  waste  to  be  holden  by  copy  of  court  roll,  and  for  the 
grantees  to  inclose  the  same,  ana  to  hold  them  in  severalty 
agaip3t  the  commoners,  and  in  exclusion  of  their  rights  ". 

If  a  commoner,  having  a  right  of  common  for  one  beast, 
put  on  two  ■,  the  lord  can  only  distrain  the  one  put  on  last, 
unless  they  were  both  put  on  together ;  and  it  must  be  shewn 
in  a  plea  (justifying  the  taking  as  a  surcharge)  whether  they 

k  Bateaon  ▼.  Green,  5  T.  B.  41 1 .  m  BoulcoU  ▼.  Winmill,  3  Camp.  N.  P. 

1  Folkard  ▼.  Heminen,  5  T.  R.  417.        C.961. 
■•  («.)  D  EUia  ▼.  Rowles,  Willes,  638. 


(10)  The  cnstomary  tenants  of  a  manor  may  allege  a  custom  tq 
have  the  sole  and  several  pasture  io  the  soil  of  the  loid  for  tke  whole 
year,  aod  thereby  exclude  the  lord.  Hoskins  v.  Robins,  2  Saund. 
3^4.  But  even  in  this  case  the  lord  may  distrain*  for  other  damage 
in  his  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cadlle 
although  he  has  not  any  interest  in  the  soil.  Per  Hale,  C.  J«  S.  C. 
for  he  has  an  interest  in  the  mines,  trees,  bushes^  &c«  Per  Car. 
1  Vent,  164. 
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were  put  on  together  or  separately,  and  if  the  latter,  which 
was  put  on  first  (11). 

By  Stat  20  H.  3.  c.  4.  •  lords  of  woods,  wastes,  and  pastures, 
in  which  their  tenants  have  common  of  pasture,  may  ap- 
prove such  wastes,  &c*  provided  sufficient  pasture,  with  a 
sufficient  ingress  and  egress,  is  left  to  the  tenants. 

If  the  lord  make  a  feoffment  of  the  waste,  &c.  the  feoffee 
may  approve,  leaving  a  sufficiency  of  common ;  and  this  rule 
holds,  although  the  lord  continues  seized  of  the  manor  within 
which  the  waste  lies :  for  though  in  the  statutes  of  Merton 
and  Westminster  the  lord  only  is  mentioned,  yet  as  in  those 
days  statutes  were  not  drawn  with  that  fulness  of  expression 
which  they  are  at  the  present  time,  the  term,  "  lord  of  the 
manor,"  must  be  considered  as  equivalent  to  "  owner  of  the 
soil,"  where  they  stand  in  the  same  predicament.  It  is  not 
necessary,  therefore,  that  the  person  approving  should  be 
lord  of  the  manor  »*,  a  seisin  in  fee  of  the  waste,  &c.  is  suf- 
ficient. It  is  worthy  of  remark,  that  the  statute  bf  Merton 
does  not  empower  the  lord  to  approve  against  any  other  right 
of  common "»,  except  that  of  common  of  pasture,  appendant 
or  appurtenant  It  does  not  extend  to  common  in  gross ',  the 
words  of  the  statute  being  quantum  pertinet  ad  tenementa 
sua^  nor  to  common  of  pischary,  of  turbary  •,  estovers,  and 

o  Extended  by  stat.  13  Edw.  i.  stat.  i .  p  GIotct  ▼.  Lane,  3  T.  R.  445. 

c.   46.    to  approTemeuts   by  lords  q  2  Init.  87. 

agpainst  th«ir  iieighboort— Confirm-  r  9  Inat.  86. 

ed  by  itat.  3  &  4  £d«r.  6.  c.  3.     See  ■  Grant  r.  Gunner,  1  Taunt.  435. 
also  Stat.  29  G.  3.  c.  36.  mmendtd  by 
Stat.  31  G.  tf.  c.  41. 

(11)  In  replevin  for  taking  the  plaintiff 's  sheep  on  Whitemanslie 
Down,  the  defendant  avowed  taking  the  cattle  doing  damage  to  his 
right  of  common  ;  the  plaintiff  in  his  plea  in  bar  claimed  a  right 
;oi^  common  for  himself  as  tenant  of  eight  acres  of  land,  for  two 
sheep  for  every  acre ;  the  defendant  (admitting  the  right  of  common 
claimed  by  the  plaintiff)  replied,  that,  at  the  time  of  the  distress, 
the  plaintiff  had  sixteen  sheep  on  the  common,  over  and  above  the 
sixteen  that  were  distrained;  that  the  defendant  left  the  first  men- 
tioned sixteen  to  use  the  common,  and  only  distrained  the  super- 
numerary sixteen,  with  which  the  plaintiff  had  overcharged  it  of 
his  own  wrong,  which  were  doing  damage  to  the  plaintiff.  It  does 
not  appear  that  in  this  case  any  objection  was  made  to  the  replica- 
tion, for  not  stating,  whether  the  thirty-two  sheep  were  put  on  to- 
gether, or  separately.  Indeed  the  only  question  made  was,  whether 
pne  commoner  could  distrain  the  cattle  of  another  commoner,  who 
liSid  surcharged  the  common,  which  was  determined  in  the  negative ; 
find  the  plaintiff  had  judgment.  Hall  v.  Harding  and  others^ 
p.  R.  £.  9  Geo.  3.  4  Burr.  ^426.  1  Bl.  R.  673.  S.  C. 
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the  like,  the  words  used  throughout  the  statute  heingpastura  tt 
camtnunia  pasturiBK  But  though  the  lord  cannot  approve 
against  common  of  turbaiy,  yet  where  there  is  common  of 
pasture,  and  common  of  turbaiy  in  the  same  waste  %  the 
common  of  turbary  will  not  prevent  the  lord  from  justifying 
an  inclosure  against  the  common  of  pasture,  if  he  leaves  suffi- 
cient; for  they  are  two  distinct  rights,  and  the  concurrence  of 
these  rights  in  one  person  will  not  make  any  difference.  In 
like  manner  the  lora  of  the  manor*,  or  his  grantee,  may  jus- 
tify an  approvement  or  inclosure  against  tenants  having  com- 
mon of  pasture,  although  they  have  a  further  right  of  mgging 
sand,  &c.  if  sufficient  common  of  pasture  be  left  It  is,  how- 
ever observable^,  that  if  the  inclosure  operates  as  an  injuiy 
to  the  other  rights,  the  conunoner  will  be  entitled  to  an  action 
on  the  case  for  such  injuiy. 

By  the  approvement  of  part,  agreeably  to  the  rule  laid 
down  in  the  statute  of  Merton,  that  part  is  discharged  of  the 
common,  insomuch,  that  if  the  tenant,  who  has  the  common, 
purchases  that  part,  his  common  is  not  extinguished  in  the  re- 
sidue*. 

If  the  lord  incloses  any  part,  and  does  not  leave  sufficient 
common  in  the  residue,  the  commoner  may  break  down  the 
whole  inclosure*. 

If  the  common  has  been  inclosed  20  years,  the  commoner 
cannot  make  an  entiy,  but  must  bring  an  assize  of  common^. 


IV.  Of  the  Remedy  for  Disturbance  of  Right  of 

Common. 

Whatever  destroys  the  fight  of  common  is  a  nuisances 
and  may  be  abated  by  the  commoner,  provided  it  can  be 
done  without  interfering  with  the  lord's  right  to,  or  interest 
in  the  soil.  But  if  the  nuisance  cannot  be  abated,  without 
such  interference,  the  commoner  must  resort  to  his  action 
on  the  case,  and  have  satisfaction  in  damages.  If  the  right 
of  common  be  partially  injured,  the  commoner  oueht  not 
to  abate  the  cause  of  such  injury,  more  especially  if  in  so 

t  8  Init.  87.  X  9  Init.  87. 

u  Fswcctt  ▼.  Strickland,  WUles,  57*  a  9  lust.  88. 

Com.  Rep.  578.  S.  C.  b  Creach  ▼.  Wilmot,  Derby  Samm.  Af . 

%  Shakespeare  ▼.  Peppin,  ({ T.  R.  74 1 .  *  1759-  cited  by  Lawrence,  J.  ia  Hawke 

7  Agreed  in  Fawoett  r.   Strickland,  ▼.  Bacon,  9  Tannt.  160, 

Willcs,  57.  f  9  lut.  88. 
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doing  he  must  necessarily  interfere  with  the  right  to  the 
soil.  On  this  principle  it  was  holden  in  Cooper  v.  Marshall, 
1  Burr.  235.,  that  a  commoner  could  not  justify  digging  up 
the  soil  and  destroying  the  coney-burrows  erected  in  the  com- 
mon by  the  lord,  who  was  entitled  to  free  warren  there.  So 
where  the  lord  had  planted  trees  on  the  common,  and  th^ 
commoner  cut  them  down^,  it  was  holden  that  the  lord  might 
maintain  trespass,  and  that  the  commoner  could  not  justify 
the  abatement  of  the  trees. 

Tlie  usual  remedy  adopted  by  commoners  is  an  action 
on  the  case  for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  of 
the  soil*,  a  stranger  or  a  commoner.  If  the  action  is  brought 
against  a  wrong  doer^  title  being  only  inducement,  i(  is  not 
necessaiy  to  set  it  forth;  it  will  be  sufficient  for  Ihe  plain- 
tiff to  state  in  his  declaration,  that  he  was  possessed  of  a  cer- 
tain quantity  of  land,  &c.  and  by  reason  of  such^|)6s8e8sion  was 
entitled  to  the  right,  in  the  exercise  of  whiCh  he  was  dis- 
turbed. 

In  this  action  the  plaintiff  must  prove  aa  injury  sustained, 
but  any  injury  in  the  minutest  degree  is  sufficient*;  e.g.  the 
taking  away  the  manure  which  has  been  dropped  on  the 
comnK>n  by  the  cattle,  although  the  proportion  of  the  da- 
mage sustamed  by  the  plaintifi*  be  found  to  amount  to  a  far-- 
thingonly*";  for,*  if,  where  the  injury  was  small,  a  commoner 
could  not  niaintain  an  action,  a  mere  wrong  doer  might  by  re- 
peated torts  in  course  of  time  establish  evidence*  of  a  right  of 
common. 

If,  to  an  action  on  the  case  by  a  commoner  for  injuring  his 
right  of  common  ^  the  defendant  plead,  that^e  dug  turves 
under  a  licence  from  the  lord,  he  should  add,  that  **  sufficient 
commpn  was  left  for  the  commoner;"  and  if  he  do  not,  the 
plainf^fi^  is  not  obliged  to  reply,  that  there  was  not  sufficient 
common  left;  because  it  is  me  gist  of  the  action,  and  set 
forth  in  the  declaration. 

* 

fi  Kirby  ▼.  Sad^ove,  6  T.  R.  483.  B.    g  Per  Lord  Ellenberongb,  C.  J.  Lid- 

R.  cotifinned  in  error  in  Exclieqaer        gold  v.  Bntler,  Middlesex  Sitting! 

Cba.  1  Bofl.  &  Pul.  19.  after  Trin.  48  G.  3.  B.  R.  MSS. 

fi  Hassard  ▼.  Cantrell,  Latw.  loi.  h  Pindar  t.  Wndswortb,  s  £aat*i  R. 

f  StrodeT.Byrt,  4  Mod.  418.  See  also        154. 

JGrepnhow  y.  Ilsley,  Wilks,  691.  i  See  Patrick  ▼.  Greenway,  i  Wms. 

Saunders,  p.  346.  b.  n.  (3). 
k  Greenhow  t.  Ilsley,  WiUes,  6]g. 
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V.  Of  Surcharges  hy  Commoners. 

Formerly,  if  one  of  the  commoners  had  surcharged  the 
common^  that  is,  had  put  more  cattle  into  the  common  than 
he  was  entitled  to,  the  commoner  who  was  aggrieved  might 
sue  out  a  writ  of  admeasurement  of  pasture,  and  by  that 
suit  the  common  was  admeasured  in  respect  of  all  the  com- 
moners, as  well  those  who  had  not  surcharged,  as  those  who 
had  surcharged  it,  and  the  person  who  brought  the  action. 
An  action  on  the  case  has  been  substituted  in  the  place  of 
this  writ  of  admeasurement,  as  a  more  easy  and  speedy  re- 
medy; and  it  has  been  holden,  that  this  action  may  be  main- 
tained by  one  commoner  against  another  for  a  surcharge",  al- 
though the  plaintiff  himself  has  been  guilty  of  a  surchaige. 
In  the  declaration  it  is  not  necessary  for  the  plaintiff  to  set 
forth  the  defendant's  right  of  common,  and  shew  in  what  man- 
ner he  has  exceeded  that  right",  by  putting  in  a  greater  num- 
ber or  an  improper  species  of  cattle;  but  the  disturbance  may 
be  alleged  generally  (12)  thus,  "  that  the  defendant  wrongfully 
and  injuriously  ate  up  and  depastured  the  grass  on  the  com- 
mon with  divers  sheep  and  lambs,  to  wit,  200  sheep  and  200 
lambs.V  Neither  is  it  necessary  that  the  plaintifi*  should  state 
that  he  was  exercising  his  right  of  common  at  the  time  of  the 
purchai^e®. 


^ 


VI.  Evidence. 

Ik  replevin  defendant  avowed  taking  the  cattle  damage 
feasant^  plaintiff  prescribed  for  common  in  the  locus  in  quo 
as  appendant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 

1   F.  N.  B.  195.  B.  o  Well*  ▼.  WaUiiig ,  9  Bl.  R.  1333. 

nHobsoD  ▼.  Todd,  4T.  R.  71.  p  Harvey  y.  Coliison,  Norfolk  Sam. 

n  Atkinson  ▼.  Teasdale,  3  Wils.  278.  Ass.  1737.  MSS.  Serjt.  Leed's. 
SBI.  R.817.S.C. 


(12)  It  seems  from  Smith  v.  Feverel,  2  Mod.  6.  aod  from  a  dic- 
tum of  the  court  in  Hassard  v.  Cantrell,  Lutw.  107.  that  in  an  ac^ 
tion  against  the  lord,  it  is  necessary  to  shew  a  particular  surcharge. 


COMMON.  413 

His  testimony  being  objected  to,  Raymond,  C.  J.  overruled 
the  objection,  observing  that  where  a  person  prescribes  for 
common,  not  as  appendant  to  his  messuage,  but  by  virtue  of 
a  custom  within  a  parish  or  manor,  and  the  custom  is  in 
issue,  there  a  person  within  the  manor  or  parish  claiming 
common  is  interested,  and  cannot  be  a  witness:  but  where  a 
person  prescribes  for  common,  for  all  cattle  levant  and  cou* 
chant  on  his  messuage,  as  belonging  to  that  messuage,  there 
is  nothing  but  that  person's  particular  right  of  common  in 
question,  as  belonging  to  that  particular  messuage ;  and  an- 
other person  who  claims  common  in  the  same  place  by  virtue 
of  another  messuage,  may  be  a  witness,  because  not  inte- 
rested in  the  present  question.     , 

-  Trespass  for  entering  plaintifTs  close  with  cows  and  sheep, 
and  destroying  his  grass  "*.  As  to  sheep,  plea  not  guilty,  and 
issue  thereon.  As  to  cows,  defendant  justified,  and  pre- 
scribed for  common,  for  all  cattle  (except  sheep)  levant  and 
couchant  on  defendant's  messiiage,  and  one  acre  of  land ;  the 
issue  was  on  the  levancy  and  couchancy. 

The  evidence  on  the  first  issue  was,  that  defendant's  sheep 
were  seen  at  several  times  depasturing  in  locus  in  quo,  and 
that  at  such  time  the  defendant's  shepherd  was  with  them. 

Mr.  Gatward,  (recorder  of  Cambridge)  for  the  defendant, 
insisted,  that  as  it  did  not  appear  that  defendant  had  know- 
ledge or  consented,  that  his  sheep  should  feed  there,  and  had 
a  servant  to  take  care  of  them,  the  shepherd,  and  not  the  de- 
fendant, was  the  trespasser,  and  that  the  action  could  not  be 
maintained  against  the  master'. 

Per  Lord  Raymond,  C.  J.  "  The  action  Ues  against  the 
master,  his  sheep  did  the  trespass ;  he  has  his  i^medy  against 
the  servant." 

As  to  the  second  issue,  the  evidence  was,  that  defendant 
was  seized  of  a  copyhold  messuage,  and  one  acre  of  pasture 
land,  that  he  foddered  eight  or  nine  cows  in  theyard  of  the 
said  messuage'with  hay  brought  from  another  farm  about  two 
miles  off. 

Lord  Raymond,  C.  J,  "  These  cows  cannot  be  levant  and 
couchant  upon  the  one  acre ;  for  I  am  clear  that  levancy  and 
couchancy  is  a  stint  of  common  in  contradistinction  to  common 
sans  nombre,  and  signifies  only  so  many  as  the  messuage  or 
farm  will  by  its  produce  maintain;  and  it  was  so  resolved  in 
the  case  of  the  town  of  Derby  •.    I  know  there  are  cases 

iq  Rog«ri  r.  Benitead,  Cambr.  Sam.    r  a  R.  A. 

.   Am,  1797*  cor.  Ld  Kaymoud,  C.  J.    ■  Mellor  r.  Spateman,  i  Saand.  3i3. 
MSa.  Seijt.  Leed'tf.  1  Mod.  7. 
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which  say,  that  foddering  in  a  yard  makes  levancy  and 
couchancy,  but  then  the  meaning  is,  foddering  with  stubble^ 
&c.  produced  from  the  messuage  or  land  itselt,  to  which  the 
yard  belongs ;  for  example,  if  an  acre  of  land  will  produce 
only  so  much  hay,  &c.  as  will  maintain  but  one  cow,  the 
occupier  shall  not  put  two  on  the  commoif,  because  he  fod* 
ders  them  in  the  vard  with  the  produce  of  other  land;  for, 
by  the  same  rule,  he  might  put  1000  of  his  own,  or  of  other 
persons,  and  deprive  the  other  commoners  of  the  benefit  of 
common.** 

Trespass  for  impounding  plaintifTs  colt  and  three  fillies '. 
Defendant  sets  out  his  right  to  a  messuage  with  the  appurte- 
nants, to  which  the  defendant  has  a  right  of  common  belong- 
ing in  the  loc,  in  quo,  and  that  defendant  took  the  cattle  da- 
mage feasant  Plaintiff  replies,  that  he  is  possessed  of  a  co- 
pyhold messuage  in  Drayton,  and  prescribes  for  a  right  of 
common  in  the  loc.  in  quo^  for  all  commonable  cattle,  levant 
and  couchant,  on  the  said  messuage,  at  all  times  of  the  year. 
Defendant  protestando^  that  plaintiff  has  not  such  right,  tra-* 
verses  the  levancy  and  couchancy  of  the  beasts  taken,  and 
issue  thereon.  Per  Lee,  C.  J.  **  The  protestando  is  not  part 
of  the  issue,  and  need  not  be  proved."  It  appeariag  by  the 
evidence,  that  the  messuage  was  only  a  yard  where  the  horses 
were  foddered,  and  one  acre  of  orchard,  with  the  produce  of 
which  the  plaintiff  could  not  maintain  the  colt  and  three  fil- 
lies, and  for  that  reason  he  foddered  them  with  hay  and  straw 
from  other  land  hired  by  him.  Per  Lee,  C.  J.  "  These 
beasts  cannot  be  levant  and  couchant  on  this  yard,  though  they 
are  foddered  there,  unless  they  can  be  foddered  with  the  pro- 
duce of  the  messuage,  and  so  it  was  determined  by  Lord  Ray- 
mond in  Rogers  v.  Benstead  at  Cambr.  1727,  after  much  con- 
sideration, that  levancy  and  couchancy  signify  what  the  pro- 
duce of  the  estate  will  bear,  and  is  a  stint  of  common  with  re- 
spect to  other  commoners ;  and  I  know  no  difference  as  to 
this,  whether  the  common  is  for  the  whole  year,  or  for  half  a 
year  only."  Lord  Raymond,  in  the  above  case,  cited  1  Ventr. 
— — .  The  foddering  cattle  in  a  yard  is  said  to  be  evidence 
of  levancy  and  couchancy,  Salk.  169 ;  but  it  must  be  fodder- 
ing with  the  produce  of  the  OTOund  belonging  to  the  mes- 
suage. Plaintiff  non-suited.  N.  There  may  be  common  ap- 
purtenant to  a  messuage  with  appurtenants;  but  not  to  a  mes- 
suage only. 

In  replevin"  the  plaintiff  prescribed  for  common  for  horsed 
by  reason  of  his  messuage.    The  evidence  was  of  a  right  of 

I  l^ukher  ▼.  Scales,    Norfolk    Sum.    u  Coney  ▼.  Verden,  Norfolk  Sura.  At*' 
Ass.  1738.  MSS.  Serjt  Lee4*s.  1737    Serjt<  Lewi's,  M.8. 
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common  for  horsee  and  sheep.  Rajnnond,  C.  J.  "  It  has  been 
adjudged,  that  in  replevin  this  is  no  variance  from  the  pre- 
scription ;  for  the  prescription  for  a  common  for  horses  and 
sheep  is  a  justification  or  common  for  the  cattle  taken."  So 
evidence  of  a  right  of  common  for  sheep  and  cows  will  sup- 
port a  plea  prescribing  for  common  for  sheep*. 

In  an  action  on  the  case  against  defendant,  plaintiff  de- 
clared^, that  he  was  possessed  of  a  messuage  to  which  a 
right  of  common  for  all  commonable  cattle  was  appurtenant, 
and  that  defendant  put  his  cattle  on  the  said  common,  and  also 
dug  up  part  of  jt;  per  quod^  the  plaintiff  could  not  enjoy  hi? 
common  in  tarn  amplo  modo,  as  by  law  he  might  As  to 
putting  in  his  cattle,  plea,  not  guilty ;  and,  as  to  digging  up 
the  common,  justification,  that  it  was  to  make  a  watering 
place  necessary  for  drink  fox  the  cattle  on  the  common.  On 
the  first  issue,  it  was  insisted,  for  the. plaintiff,  that  the  de- 
fendant could  not  give  in  evidence  his  right  of  common,  on 
Lord  Holt's  opinion  in  Salk.  But,  per  Pengelly^  C.  JB.  "  In 
trespass  vi  et  armis  the  only  evidence  of  defendant,  on  not 
guilty,  is,  that  he  did  not  come  on  the  ground,  and  a  right 
to  do  so  must  be  pleaded.  But  here  the  whole  declaration  is 
in  issue,  and  so  the  per  quod  he  could  not  enjoy  in  tarn  amplo 
modoy  as  of  right  he  ought,  is  part  of  the  issue;  and  if  de- 
fendant proves  that  he  has  a  right,  then,  notwithstanding  the 
Plaintiff's  complaint,  he  does  enjoy,  &c.  as  of  right  he  ought, 
'his  point  was  settled  by  the  Court  of  C.  B.  in  a  case  I  ar- 
gued, which  came  before  the  court  on  a  motion  for  a  new 
trial,  in  a  cause  tried  at  Cambridge  before  the  present  Lord 
Chr.  King,  when  C.  J.  of  C.  B.  who  had  ruled  that  the  de- 
fendant could  not  give  in  evidence  his  right  of  common ;  and 
on  a  motion  for  a  new  trial,  Tracey,  J.  seemed  surprised  at 
it ;  and  it  was  ruled  othenvise  by  the  court,  and  a  new  trial 
granted." 

z  Bridges  t.  Sacr,  4  Mod.  89,  y  Bennett  v.  Spinke,    Norfolk  Sum. 

Asa.  3  G.  9.  Scrjt.  Leed'»,  MS. 
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•     CHAP.    XIL 


CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  consequential  Damages^  and 
herein  of  the  general  Rule  for  distinguishing  Actions 
of  Trespass  vi  et  arm  is  from  Actions  of  Trespass  on 
the  Case. 

A  QUESTION  frequently  arises  respecting  the  form  of 
action,  whicK  should  be  adopted  by  a  person  who  has  sus« 
tained  an  injury ;  that  is,  whether  the  proper  remedy  is  by 
action  of  trespass  vi  et  armis^  or  trespass  on  the  case :  and  as, 
in  order  to  avoid  confusion,  the  judges  have  at  all  times  been 
anxious  that  the  boundaries  of  actions  should  be  preserved*, 
it  may  be  proper  to  remark,  that  the  true  distinction,  (and 
which  seems  to  be  now  settled  **,)  is,  that  if  the  injury  be  OC'^ 
casioned  by  the  act  of  the  defendant  at  the  time,  or  the  de^ 
fendant  be  the  immediate  cause  of  the  injury,  trespass  vi  et 
armis  is  the  proper  remedy  :  (1)  but  where  the  injury  is  not 
direct  and  immediate  on  the  act  done,  but  consequential  only^ 
there  the  remedy  is  by  action  on  the  case^,  sometimes  termed 
an  action  on  the  case  for  consequential  damages. 

The  following  case  will  illustrate  the  rule  here  laid  down : 

On  the  evening  of  the  fair  day  at  Milborn  Port  in  Somer* 

a  3  WiU.  411.  1  Bos.  &  Put.  476.  Hiighee,  9T.  R.  031.  and  Kenyon 

b  Leanie  v.  Bray,  3  East's  R.  593.  C.  J.   in  Day  ▼.  Edwards,  5  T.  R. 

c  Reynolds  V.Clark,  Lord  Raym.  1399.  649  S.  P.  and  in  Ogle  t.  Barnca,  9 

Sir.  634.  S.  C.     See  also  Morgan  ¥.  T.  R.  190,  1. 


(1)  '*  Looking  into  all  the  cases  from  the  year  book  in  the  21 
H.  7*  2d*  a*  down  to  the  latest  decisions  on  the  subject,  I  find  th^ 
principle  to  be,  that  if  the  injuiy  be  done  bj  the  act  of  the  party 
himself  at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally,  or  by  misfortune,  yet  he  is  answerable  iv 
tre.sj>ass/'    Per  Grose^  J.  in  Leame  v.  Bray,  3  East's  R.  600« 
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fietshii^^y  the  defendant  threw  a  lighted  squib  from  the  street 
into  the  market-house ;  the  squib  fell  upon  the  stall  or  stand^^ 
ing  of  B. ;  C.  in  order  to  protect  himself  and  the  wares  of  Bi 
from  injuiy,  took  up  the  aquib,  and  threw  it  across  the  mar-^ 
ket-house,  when  it  fell  upon  the  standing  of  D.^  who  to  save 
his  wares,  threw  the  squib  to  another  part  of  the  market- 
house;  the  squib  struck  the  plaintiff  in  the  face,  when  the 
combustible  matter  bursting,  put  out  one  of  his  eyes ;  an  ac-> 
tion  of  trespass^  vi  et  armit^  haying  been  brought,  it  was 
urged,  on  the  part  of  the  defendant,  that  it  would  not  lie,  and 
that  the  proper  remedy  was  an  action  on  the  case;  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  courts 
as  to  the  form  of  the  action  (3).  Nares,  J.  was  of  opinion 
that  trespass,  vi  et  armis,  was  the  proper  form  of  action,  the 
act  being  illegal  at  common  law  from  the  probable  conse- 
quence of  injury  resulting  from  it,  and  by  stat.  9  &  10  W.  3. 
c.  7.  as  a  nuisance.  Blackstone,  J.  was  of  a  different  opinion^ 
conceiving  that  the  lawfulness  or  unlawfulness  of  the  original 
act  was  not  the  true  criterion  (3);  that  the  settled  distinction 
was,  that  where  the  injury  was  immediate,  trespass  vi  et 
armis  would  lie ;  where  consequential  only,  it  must  be  an 
action  on  the  case.  In  the  present  case  the  original  act  was  as 
against  B.  a  trespass,  not  as  against  C.  or  the  plaintiff.  The 
tortious  act  was  complete  when  the  squib  lay  at  rest  upon  B.*a 
stall ;  B.,  or  any  by-stander,  had  a  right  to  protect  himself  by 

d  Scott  T.  Shepherd,  9  fit.  R.  392.  3  Wils.  403.  S.  C. 


(2)  I  have  stated  tins  case  very  fully  on  account  of  the  important 
doctrine  contained  in  the  arguments  of  the  judges,  more  especiaily 
in  that  of  Blackstone,  J.  which  is  frequently  cited  on  this  subject. 
With  respect  to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is 
to  be  observed,  that  Lord  Ellenborough,  C.  J.  (in  Leame  v.  Bray, 
3  East's  R.  596.)  said,  that  it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  "  In  actions  of  trespass  the  distinction  has 
not  turned  either  on  the  lawfulness  of  the  act,  whence  the  injury 
happened,  or  the  design  of  the  party  doing  it  to  commit  an  injury  ; 
but,  as  mentioned  by  Blackstone,  J.  in  the  case  of  Scott  v.  bhep-* 
herd,  on  the  difference  between  injuries  direct  and  immediate,  or 
mediate  and  consequential;  in  the  one  instance  the  remedy  is  by 
trespass,  in  the  other  by  case.*'  3  East,  601.  **  If  one  turning 
round  suddenly^  were  to  knock  another  down,  whom  he  did  not  see, 
without  intending  it,  no  doubt  the  action  must  be  trespass."  Per 
Lawrence,  J.  3  East,  597-  **  Where  a  man  shoots  an  arrow  at  a 
mark  and  Wounds  another,  although  it  be  against  his  will,  he  shall 
be  called  a  tresjiasser."  Per  Read^  C.  J.  of  the  Common  Pleaft» 
SI  H.7.29.  a. 
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removing  the  squib^  but  should  have  taken  care  to  do  it  in 
such  a  manner  as  not  to  endamage  others.     He  added,  that 
this  was  not  like  the  case  of  diverting  the  course  of  an  enraged 
ox»  or  of  a  stone  thrown,  or  ian  arrow  glancing  against  a  tree, 
because  in  those  cases  the  original  motion,  the  vis  impressay 
was  continued,  though  divert^ ;  but  here  the  instrument  of 
mischief  was  at  rest,  until  a  new  impetus  and  a  new  direction 
was  given  to  it,  not  Once  only  but  by  two  rational  agents  suc- 
cessively; that,  in  strictness  of  law,  trespass  vi  et  armu  would 
lie  against  D.  the  immediate  actor ;  for  inevitable  necessity 
only  would  excuse  a  trespass,  and  D.  had  exceeded  the 
bounds  of  self-defence,  and  had  not  used  sufficient  circum- 
spection in  the  act  of  removing  the  danger  from  himself; 
throwing  the  squib  across  the  market^house,  instead  of  brush- 
ing it  down  or  throwing  it  out  of  the  open  sides  into  the  street, 
was  an  unnecessary  and  incautious  act.    Gould,  J.  was  of 
opinion  that  trespass  vi  et  armis  was  maintainable,  that  the 
defendant  might  be  considered  in  the  same  light  as  if  he  had 
thrown  the  squib  in  the  plaintiif 's  face.  The  terror  impressed 
on  C.  and  D.  excited  self-defence,  and  deprived  them  of  the 
power  of  recollection ;  what  they  did  was  therefore  the  inevi- 
table consequence  of  the  defendant's  unlawful  act ;  they  acted 
from  necessity,  and  the  defendant  imposed  that  necessity  on 
them.    De  Grey,  C.  J.  was  of  the  same  opinion,  agreeing 
with  Blackstone,  J.  as  to  the  principles  he  had  laid  down,  but 
diifering  from  him  in  the  application  of  those  principles  to  the 
present  case.    The  question  was  whether  the  injury  was  re- 
ceived by  the  plaintiif  by  force  from  the  defendant,  or  whe- 
ther the  injury  resulted  from  a  new  force  of  another.    He 
considered  all  that  was  done,  subsequently  to  the  original 
throwing,  as  a  continuation  of  the  first  force,  and  the  first  act, 
which  would  continue  until  the  squib  was  spent  by  bursting. 
Any  innocent  person  was  justifiable  in  removing  the  danger 
from  himself  to  another ;    the  blame  lighted  on  the  first 
'  thrower ;  the  new  direction  and  new  force  flowed  out  of  the 
first  force,  and  was  not  a  new  trespass ;  C.  and  D.  were  not 
free  agents,  but  acting  under  a  compulsive  necessity  for  their 
own  safety  and  self-preservation.    The  several  acts  of  throw- 
ing the  squib  must  l)e  considered  as  one  single  act,  namely, 
the  act  of  the  defendant;  the  same  as  if  it  had  been  a  cracker 
which  had  bounded  and  rebounded  again  and  again  before  it 
struck  out  the  plaintifTs  eye. 

The  distinction  between  trespass  rt  et  armis  *,  and  trespass 
on  the  case,  may  be  further  illustrated  by  the  example  usually 

e  Per  Fortcscae,  J.     i  Str.  636.  cited        sT.  R.  649.    Per  Le  Blaoc,  J.  » 
by  KenyoD  C  J.  in  Pay  v.  EdwaiiU,        Leamc  r.  Bray,  3  Easl^a  R.  609. 


CONSEQUENTIAL  DAMAGES.  41ft 

put  of  a  man's  throwing  a  log  into  the  conunon  high-way ; 
if  at  the  time  of  the  log  being  thrown  it  should  strike  any  per* 
ison,  such  person  may  maintain  trespass  vi  et  armis ;  but,  if, 
after  it  is  thrown,  and  is  lodged  on  the  ground,  any  person 
passing  along  the  highway,  should  receive  any  injury  by  fall- 
ing against  or  over  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  cairriage  on  the  wrong  side  of  a 
road  ^  (which  was  wide  enough  tb  s^mit  of  two  carriages  to 
pass  conveniently)  by  accident  drove  against  the  plaintill'*s 
curricle,  the  night  being  so  dark  that  the  parties  could  not 
see  each  other;  it  was  holden,  that  the  injuxy,  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  driving  by  the  defendant,-  the  proper  remedy  was  tres- 
pass, ai  et  armis  (4).  But,  as  Was  truly  observed  by  Le 
Blanc,  J.  if  the  defendant  had  simply  placed  his  carriage  in 
the  roKad,  and  the  plaintiff  had  run  against  it  in  the  dark,  the 

f  Lemme  t.  Brayi  3  £aBl*f  R.  593. 


(4)  **  The  true  criterion  seems  to  be  according  to  what  Lord  C. 
J.  De  Grey  sayfi,  iu  Scott  v.  Shepherd,  whether  the  plaintiff  re- 
ceived an  injury  by  force  from  the  defendant*  If  the  injurious  act 
be  the  immediate  result  of  the  force  originally  applied  by  the  de* 
fendants  and  the  plaintiff  be  injured  by  it,  it  is  the  subject  ot'aii 
action  6f  trespass  vi  et  armii,  acc«)rdiug  to  all  the  cases  both  an- 
4[!ieot  and  modern.  It  is  immaterial  whether  the  injury  be  wilful 
or  not.**  Per  Lord  Ellenborous^h,  C;  J.  3  East's  R.  599.  It  was. 
observed  by  Le  Blanc,  J.  that  **  m  actions  for  runnino^down  vessels 
at  sea,  difficulties  may  occur;  because  the  Jbrce  which  occasions 
the  injury  is  not  so  immediate  from  the  act  of  the  person  steering. 
The  immediate  agents  of  the  force  are  the  wind  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in  putting  the  ves^tel  in 
the  way  to  be  so  acted  upon.'*  In  Ogle  v.  Barnes  and  another, 
8  T.  R.  1 88.  where  an  action  on  the  case  was  brought,  and  the  de^ 
claration  alleged  nej^ligence  and  unskilfulness  in  the  defendant's 
tnanagement  of  a  ship,  oy  reason  whereof  she  ran  foul  of  the  plain- 
tiff's with  great  force  and  violence.  On  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiff,  on  the  ground  of  the  action 
having  been  case  when  it  ought  to  have  been  trespass^  Grose,  J. 
isaid,  that  the  jury  having  found  a  verdict  for  th^  plaintiff,  they 
must  consider  that  the  complaint  set  forth  in  the  declaration  was 
proved ;  find  for  sUvh  an  injury  an  action  on  the  case  was  the  propel* 
remedy.  Lawrence,  J.  observed,  that  the  negligent  and  impro- 
vident management  of  the  defendant's  ship  did  not  imply  that  any 
act  was  done  by  them  ;  after  having  beon  guilty  of  the  negligence 
which  led  to  the  mischief*  they  might  have  done  every  thing  in 

E  E  3 
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injury  would  not  have  been  direct,  but  in  consequence  oriljf 
of  the  defendant's  previous  improper  act ;  and  then  the  proper 
fornl  of  action  would  have  been  that  of  an  action  on  the  case. 

The  plaintiff  declared  against  the  defendant,  for  driving, 
his  cjart  against  the  plaintiff's  horse  with  force  iand  violence*, 
alleging  it  to  have  been  done,  *'*  by  and  through  the  mere 
negligence,  inattention,  and  want  of  proper  care,"  of  the  de- 
fendant On  demurrer  to  this  declaration,  as  not  being  in 
tresbasis,  it  was  holden  that  it  was  good.  Sir  James  Mans^ 
field,  C.  J.  obser\'ed,  at  the  close  of  the  decision,  that  it  wad 
not  to  be  considered  that  the  case  of  Leame  V.  Bray,  was 
overturned  by  the  present :  at  the  same  time  he  tnight  say 
thus  much,  that  upon  a  proper  case  it  might  be  fit  that  the 
decision  of  the  court  of  King's  Bench,  in  Leame  v.  Bray, 
should  be  reconsidered.    In  an  action  of  trespass  **,  where  the 

SlaintiifT  declared  that  the  defendant  with  force  and  arm* 
rove  a  vessel,  whereof  the  6aid  defendant  was  the  cohi-* 
mander,  against  and  over  a  certain  boat  of  the  plaintiff,  and 
sunk  her,  damnn^  §r.  contra  pacem,  i;c.:  it  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  which 
the  injury  to  the  plaintiff's  boat  was  committed;  but  that  he, 
though  on  board  at  the  time,  did  not  give  the  order  which 
caused  the  accident,  but  the  pilot  did;  that  it  was  nine 
o'clock  at  night,  in  the  month  of  September,  when  the  ac- 
cident happened ;  that  the  vessel  would  not  obey  her  rudder; 
and  that  it  was  owing  to  no  design  or  wilful  act  of  any  per- 
son on  board.  Sir  J.  Mansfield,  C.  J.  left  it  to  the  jury-  to  say 
whether  the  accident  was  owing  to  the  mere  force  of  the 
wind,  or  to  negligence.  The  jury  were  of  opinion  that  the 
accident  arose  from  negligence,  and  gave  a  verdict  for  the 
plaintiff.  On  motion  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  on  the  ground  that  the  action  should  have  been  ait 
action  on  the  case,  and  not  trespass,  the  court  were  of  opinion, 
that  trespass  could  not  be  maintained  against  the  defendant; 
and  said  the  case  <liflered  from  the  preceding  case  of  JLeame 
v.  Bray,  because  here  the  defendant,  though  on  board  the 
vessel,  did  not  give  the  order  which  occasioned  the  accident, 

(  Rop^ers  v.  Imbleton,  9  Boe.  &  Pttl.    h  Hnggett  v.  Montgomery,  9  N.  R. 
N.  R.  117.  446. 


their  power  to  avoid  the  mischief,  and  then  the  running^  against 
the  plaintiff  *8  vessel  might  have  been  owing  to  the  wind  and  tidet 
See  further  on  this  point,  Turner  v..  Hawkins,  1  Bo0«  and  PuL  47^ 
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bu^  the  pilot  did ;  whereas,  in  Leame  v.  Bray,  the  defendant 
was  driving  the  carriage  which  injured  the  plaintift*'s  car- 
riage. The  court  at  the  same  time  intimated  doubts  as  to. 
the  authority  of  Leame  v.  Bray,  and  Chambre,  J.  observed, 
that  in  cases  of  this  kind  it  would  be  difficult  to  sustain  the 
proposition,  that  a  master  could  be  liable  to  an  action  of  tres-. 
pass  for  a  negligent  act  done  by  his  servant  in  the  course  of 
nis  employment,  for  which  the  servant  himself  would  also  be 
liable  in  that  form  of  action. 

^n  a  subsequent  case  of  Covell  v.  Laming,  1  Camp.  N.  P.  C, 
497-  which  was  trespass  for  running  defendant's  ship  against 

Slaintitf'Sy  it  appeared,  that  at  the  time  of  the  accident,  the 
efendant  was  on  board  his  ship,  at  the  helm,  but  that  there 
was  a  desire  on  the  part  of  the  aefendant  to  steer  clear  of  the 
plaintiff,  and  that  the  accident  was  to  be  ascribed  to  the  mere 
unskilfulqess  of  tl\e  defendant.  It  was  contended,  that  as  the 
act  was  not  wilful,  an  action  on  the  case  was  the  proper  re-r 
raedy ;  but,  per  Lord  EUenborough,  C.  J.  "  Whether  the  in- 
jury complained  or  arises  directly,  or  follows  consequentially, 
from  the  act  of  the  defendant,  I  consider,  as  the  only  just  and 
intelligible  criterion  of  trespass  and  case,  it  makes  no  dif- 
ference, that  here  the  parties  were  sailing  on  ship  board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her 
along  in  the  direction  which  he  communicated.  The  force, 
therefore,  proceeded  from  him,  and  the  injury  which  the 
plaintiff  sustained  was  the  immediate  effect  of  that  force." 

Where  there  is  a  gratuitous  permission  to  use  a  chat,teli  as^ 
the  possession  constructively  remains  in  the  owner,  he  may 
maintain^  trespass  for  an  immediate  injury  to  it;  but  if  the 
owner  of  a  hojree  lets  him  to  hire  for  a  certain  time,  during 
which  be  is  killed  by  the  owner  of  a  cart  driving  violently 
against  him,  the  remedy  of  the  owner  of  the  horse  ggainst 
the  owner  of  the  cart  is*  case,  and  not  trespass ;  for  this  is  in 
the  nature  of  an  injury  to  the  plaintiff's  reversion. 

If  the  occupier  of  a  house*,  who  has  a  right  to  have  the 
rain  fall  from  the  eaves  of  it  upon  the  land  of  another  person, 
fixes  a  spout,  whereby  the  rain  is  discharged  in  a  body  upon 
the  land,  the  proper  form  of  action,  by  the  owner  of  the  land 
against  the  occupier  of  the  house  for  this  injury,  is  an  action 
on  the  case ;  because  the  flowing  of  the  water,  which  con- 


i  Lotan  ▼.  CroM,  9  Camp.  N.  P.  C.    1  Reynold*  r.  Clarke,   Lord  Raym. 

464.  1399.  Sir.  634.  S.C. 

k  Hall  ▼.  Fickard,  3  Camp.  N.  P.  C. 

|97. 
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stitutes  the  injury,  is  not  the  immediate  act  of  the  occupier, 
of  the  house,  but  the  consequence  only  of  his  act>  viz.  the 
fixing  the  spout. 

In  an  action  upon  the  case,  the  declaration  stated,  that  the 
plaintiff  was  master  of  a  ship^,  which  was  laden  with  corn, 
ready  to  sail,  and  that  the  defendant  seized  the  ship  and  de- 
tained her,  per  quod  ouerens  impeditus  et  obstructus  fuit  in 
vias^io  :  An  exception  was  taken  to  the  action,  on  the  ground 
that  it  should  have  been  trespass  vi  et  armis ;  and  4  Edw,  3. 
24.  13  H.  7.  2().  and  Palm.  47.  were  cited;  Holt,  C.  J.  ob- 
served, that,  in  the  cases  cited  the  plaintiff  had  a  property  in 
the  thing  taken,  but  here  the  ship  was  not  the  master's  but 
the  owners'.  The  master  declarea  only  as  a  particular  officer, 
and  could  recover  for  his  particular  loss.  He  admitted,  how- 
ever, that  the  master  might  have  brought  trespass,  and  de- 
clared upon  his  possession,  which  was  sufficient  to  maintain 
that  action. 

So  where  the  plaintiff  declared  ■,  that  he  exercised  the 
trade  of  a  wheeler,  and  was  possessed  of  several  tools  that  re- 
lated to  the  trade,  viz.  an  axe,  &c.  and  being  so  possessed, 
gained  a  livelihood,  &c.  and  by  the  licence  of  the  defendant 
deposited  the  tools  in  defendant's  house,  who  had  detained 
tKem  two  months  after  request,  whereby  the  plaintiff  had 
lost  the  benefit  of  his  trade.  After  verd,ict,  a  motion  was 
made  in  arrest  of  judgment,  on  the  ground,  that  the  plaintiff 
ought  to  have  brought  detinue  or  trover;  but  the  court 
held  the  action  well  brought ;  for,  if  the  fact  was  that  the 
plaintiff  had  the  goods  again,  detinue  was  not  proper ;  and 
though  a  detainer  upon  request  was  evicience  of  a  conver- 
sion, yet  it  was  not  a  conversion;  and  the  damages  which 
he  demands  in  this  case  being  special,  the  action  ought  to  be 
special. 

So  where  the  plaintiff  declared  ?  that  he  was  possessed  of 
a  close  of  land  and  a  decoy  pond,  to  wHich  wild  fowl  used  to 
resort,  and  the  plaintiff  at  his  own  costs  had  procured  decoy 
ducks,  nets,  and  other  engines,  for  decoying  and  taking  the 
wild  fowl,  and  enjoyed  the  benefit  in  taking  them ;  yet  the 
defendant^  intending  to  injure  plaintiff  in  his  decoy,  and  to 
drive  away  the  wild  fowl,  and  deprive  him  of  his  profit,  dis- 

chai^ed  guns  against  the  decoy  pond,  whereby  the  wild  fowl 

>*  • 

nn  PitU  ▼.  Gfiince,  Salk.  lO.  Lord  17. 19.   ii  Mod.  74. 130.  3SftIk.9. 

'   Raym.  559.  S.  C.  Ball.  N.  P.  70.  S.  C.  cited  io  Car- 

n  Kettle  t.  Hunt,  Ball.  N.  P.  78.  riogton  t.  Taylor,  ]  1  East,  574.  and 

0  Kceble  v.  Hickeringil),  1 1  East,  574.  9  Camp.  N.  P.  C.  858.  S.  C. 
'  D.  from  HoU*a  MS.  HoU*i  Rep.  14. 
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were  frighted  away,  and  forsook  the  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  2(^.  da- 
mages. On  motion  in  arrest  of  judgment,  Uolt,  C.  J.  ob- 
served, that  the  action  was  maintainable;  that  although  it 
was  new  in  its  instance,  yet  it  was  not  new,  either  in  the  rear- 
son  or  principle  of  it  For,  Ist,  the  using  or  taking  a  decoy 
was  lawful:  2ndly.  this  employment  of  his  ground  to  that 
use  was  profitable  to  the  plaintiif,  as  was  the  skill  and  ma- 
nagement of  that  employment  As  to  the  first,  every  man 
that  hath  a  property  may  employ  it  for  his  pleasure  and  profit, 
as  for  alluring  and  procuring  decoy  ducks  to  come  to  his 
pond.  To  learn  the  trade  of  seducing  other  ducks  to  come 
there  in  order  to  be  taken,  is  not  prohibited  either  by  the  law 
of  the  land  or  the  moral  law ;  but  it  is  as  lawful  to  use  art  ta 
seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of 
mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattle. 
Then  when  a  man  useth  his  art  or  his  skill  to  take  them,  to 
sell  and  dispose  of  for  his  profit,  this  is  his  trade ;  and  he  that 
hinders  another  in  his  trade  or  livelihood  is  liable  to  an  ac- 
tion for  so  hindering  him.  The  C.  J.  added,  that  it  had  been 
objected,  that  the  nature  of  the  wild  fowl  was  not  stated ; 
but  this  was  not  necessary;  for  the  action  was  not  brought 
to  recover  damage  for  the  loss  of  the  fowl,  but  for  the  dis- 
turbance. 

In  a  special  action  on  the  case',  the  declaration  stated, 
that  plaintiif  *s  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continual  apart  from  him  a  long  time, 
and  that,  during  her  absence,  a  large  estate,  real  and  per- 
sonal, having  b^n  devised  for  her  separate  use,  she  thereupon 
was  desirous  of  being  reconciled,  and  of  cohabitiiig  with 
plaintiff,  her  husband;  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintiff,  which 
she  accordingly  did  until  her  death ;  whereby  the  plaintiff 
lost  the  comfort  and  society  of  his  wife,  and  her  assistance  in 
his  domestic  affairs,  and  the  profit  and  advantage  of  her 
fortune.  After  verdict  for  the  plaintiff,  with  3,000/.  da- 
mages, on  motion  in  arrest  of  judgment,  it  was  objected,  that 
there  was  not  any  precedent  of  any  such  action  as  this.  Litt. 
8.  108.  and  1  Inst  81.  b.  were  cited;  but  Willes,  C.  J.  said, 
that  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case ;  that  it  would  have  been  so,  u  there  had 
never  been  any  special  action  on  the  case  before ;  that  this 
form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  without  a  re- 

p  WiDimore  ▼.  Greeobank,  Willes,  577. 
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medy ;  but  that  there  must  be  new  fticts  in  every  special  ac-i 
tion  on  the  case  (5). 


(5)  See  Ashby  v.  White,  Lord  Raym.  957.  Pasley  v.  Freeman, 
d  T.  R.  51.  and  Chapman  v.  Pickersgill,  2  Wils.  146.  which  latit 
case  was  an  action  on  the  case  for  falsely  and  maliciously  suing  out 
a  commission  of  bankrupt  against  the  plaintiff ;  Pratt,  C.  J.  (in 
answer  to  the  objection  of  novelty,)  said,  that  this  was  urged  in 
Ashby  V.  White,  but  he  did  not  wish  ever  to  hear  it  again ;  that 
this  was  an  action  for  a  tort;  torts  were  infinitely  various,  not  li- 
mited or  confined ;  for  there  was  not  any  thin^  m  nature  which 
might  not  be  converted  into  an  instrument  of  mischief,  and  this  of 
suing  out  a  commission  of  bankrupt  falsely  and  maliciously  was 
of  the  most  injurious  consequence  in  a  trading  country.  Dum<t 
ford's  note^  Witles^  68 1 .   See  also  Hargrave's  Co.  Lit.  8 1 .  b.  n.  (2)  ^ 
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CHAP.  XIII. 


COVENANT. 

t 

I.  Of  the  Action  for  Breach  of  Covenant. 
II.  Of  the  Exposition  of  Covenants* 
III.  Of  the  different  Kind^  of  Covenants. 

1.  Express,  and  herein  of  express  Covenants  run* 

ning  with  the  Land. 
8.  Implied. 

3.  Joint  and  Several. 

4.  Void  and  Illegal. 

5.  Not  to  assign  without  Licence. 

6.  For  quiet  Enjoyment. 

}  V.  By  whom  the  Action  of  Covenant  may  he  main^ 
tained. 

1.  Heir. 

2.  Executor. 

3.  Assignee. 

v.  Against  whom  the  Action  of  Covenant  may  be 
maintained. 

1.  Heir. 

2.  Executor. 

3.  Assignee. 

VI.  Of  the    Declaration^  and  herein  of  dependent 
Covenants^    Conditions  precedent^    and  inde^ 
pendent  Covenants. 
VII.  Of  the  Pleadings: 

1.  Accord  and  Satisfaction. 

2.  Eviction. 

3.  Infancy. 

4.  Levied  by  Distress.    ' 
§f  Nil  habuit  in  tenementisi. 
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6.  Non  est  ftictum. 

7.  Non  infregU  conventionem* 

8.  Performance* 

9.  Release, 
10.  Set  off. 

VIII.  Payment  of  Money  into  Court, 

IX*  Evidence. 

X.  Judgment. 


I.  (y  Me  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds, 

1.  Express. 

%  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into,  by 
deed  indented  or  deed  poll,  between  two  or  more  persons, 
for  the  performance  of  certain  acts,  or  for  the  forbearance  to 
do  certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement, 
raised  by  implication  of  law  between  two  or  more  persons, 
in  a  deed  indented  or  deed'  poll,-  from  certain  techmcal  ex- 
pressions used  therein. 

For  the  violation  of  agreements  of  this  kind  (1 )  the  law 
has  provided  a  remedy  by  action  of  covenant,  wherein  the 
party  injured  may  recover  dams^es  (2)  in  proportion  to  the 
loss  sustained. 

A  party  bringing  covenant  on  a  deed  poll  must  be  named 


(1)  In  F.  N.  B.  4to.  Ed.  343.  A.  it  is  Bsdd  that  in  London  a 
man  shall  have  a  writ  of  covenant  without  a  deed,  for  covenant 
broken,  and  it  is  so  said  by  Vavasor,  Seij.  in  32  Edw.  4.  2.  a.  cited 
in  Comyn*s  Dig.  London,  N.  1.  who  refers  to  Priv.  Lon.  149*  in 
support  of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any 
agreement  in  specie,  as  the  conveyance  of  land,  execution  of  deeds, 
&c.  or  what  is  termed  a  specific  performance,  application  must  be 
made  to  a  court  of  equity ;  for  in  the  action  of  covenant  damages 
only  for  the  non-performance  can  be  recovered. 
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therein  * ;  for,  where,  upoa  oyer  of  the  deed  poll,  it  ap« 
peared,  that  the  defendant  promised  to  do  a  certain  aet» 
without  saying,  that  he  promised  the  plaintiff,  it  was  holden 
that  an  action  would  not  lie. 

Covenant  will  lie  on  letters  patent,  although  there  is  not 
any  counterpart  sealed  by  the  lessee,  who  is  to  be  charged  ^ 

If  A.,  for  a  valuable  consideration,  promises,  by  deed, 
not  to  do  a  certain  act,  an  action  of  covenant  may  be, main- 
tained for  the  breach  of  such  promise ;  but  an  action  on  the 
case  will  not  lie : 

As  where  A.  recovered  a  debt  against  B.  and  B.  paid  the 
condemnation  money  to  A.*,  whereupon  A.,  by  deed,  re- 
leased all  actions,  executions,  &c.  to  B.,  and  in  the  same 
deed  promised  to  discharge  sdl  executions  against  B.  upon 
the  same  judgment,  and  afterwards  sued  out  execution 
thereon :  the  court  were  of  opinion,  that  the  promise  being 
by  deed,  B.*s  remedy  was  by  an  action  of  covenant,  and  not 
an  assumpsit  (3). 

m  Green  ▼.  Home,  Salk.  197.  Comb,  c  Bennns  ▼.  Guyldley,  B.  R.  M, 
9 1 9.  S.  C.  *  16  Jm.  Cro.  Jac.  505.  S.  C.  and  S.  P. 

b  Bret  r.  Cumberland,  Cro.  Jac.  399.  by  the  name  of  Bemiabe  t.  Hildera- 
591.  fully  stated,  poit.  440.  ley,  laid  to  bare  been  adjudged, 

1  R.  A.  517.  (A.)pl.3. 


(3)  Although  it  is  a  general  rule  that  assumpsit  will  not  lie, 
where  there  is  a  remedy  of  a  higher  nature  *,  yet  there  are  some 
exceptions  to  this  rule  ;  as  where  two  persons  entered  into  articles 
of  partnership  for  a  term  of  years,  and  the  deed  contained  a  co« 
▼enant  to  account  yearly,  and  to  adjust  and  make  a  final  settle- 
ment at  the  expiration  of  the  partnership;  and  they  dissolved  the 
partnership  before  the  years  were  expired,  and  accounted  together* 
fuid  struck  a  balance,  which  was  in  favour  of  the  plaintiff,  in- 
cluding several  items  not  connected  with  the  partnership,  and  the 
defendant  promised  to  pa^  it;  it  was  holden,  that  assumpsit  would 
lie  on  such  express  promise.  And  Buller,  J.  observed,  that  if  no 
other  articles  had  been  introduced  into  the  account,  but  those  re- 
lating to  the  partnership,  he  should  still  have  been  of  opinion,  that 
assumpsit  might  have  been  maintained;  for  the  question  then 
would  have  been,  whether  a  previous  partnership  being  dissolved, 
and  an  account  settled,  was  or  was  not,  in  point  of  law,  a  sufficient 
consideration  for  a  promise.  He  had  tio  difficulty  in  saying,  that 
it  was.  Foster  v.  Allanson,  2  T.  R.  479>  A  stronger  exception, 
nowever  to  the  general  rule  above-mentioned  will  be  found  m  the 

•case  of  Nurse  v.  Craig,  ante,  p.  262. 
t  i.  •-»  * 

f  Bnlstrodc  v.  Gilbura,  Str.  1097. 
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An  action  of  covenant  is  not  within  the  stat  3  W.  &  M. 
c  14^  which  makes  the  devisee  chai^eable  jointly  with  the 
heir  for  the  debts  of  his  testator  in  respect  of  lands  devised 
to  him:  the  remedy  there  given  is  confined  to  the  action. o( 
debt. 


II.  Of  the  ExposUion  of  Covenants. 


Covenants  are  to  be  construed  according  to  the  obvious 

I 
I 


intention  of  the  parties*,  as  collected  from  the  whole  con-? 
text  of  the  instrument,  ex  antecedentibus  et  consequentibus^ 
and  according  to  the  reasonable  sense  of  the  words.  If  there 
be  any  ambiguity,  then  such  construction  shall  be  made  as  is 
most  strong  against  the  covenantor  (4) ;  for  he  might  have  ex« 
pressed  himself  more  clearly  (5). 

It  is  immaterial  in  what  part  of  a  deed  any  particular 
covenant  is  inserted^;  for,  in  the  construction  of  it,  the 
whole  deed  must  be  taken  into  •consideration,  in  order  to 
discover  the  meaning  of  the  parties ;  as  where,  in  an  in» 
denture  of  lease  of  a  colliery  >,  two  lessees  covenanted 
jointly  and  severally  in  manner  following^  viz.  &c.  here  foK 
lowed  a  number  of  covenants  in  respect  to  working  of  the 
colliery,  wherein  the  lessees  covenanted  jointly  and  seve« 
rally;  then  followed  a  covenant,  that  the  monies  appearing 
to  be  due  should  be  accounted  for  and  paid  by  the  lessees, 
their  executors,  &c.  (not  saying,  **  and  each  of  them") ;  it 
was  holden  by  the  court  fabsente  Kenyon,  C.  J.)  that  the  ge- 
neral words,  at  the  begiAning  of  the  covenants  by  the  lessees, 

6  Wilspn  ▼.  Knubley,  7  East,  199.  f  Per  Buller,  J.  5  T.  R.  526. 

^  Flowd.  3S9.  cited  by  Ellenboroagli,    g  D.  of  Northumberland  ▼.  Ward  Er- 
C.  J.  Iggulden  ▼.  May,  7  East,  941 .  riii|rtoii,  5  T.  R.  593. 


«■ 


(4)  See  the  opinion  of  Sir  J.  Mansfield,  C.  J^  in  Flint  v.  Bran- 
don, 1  Bos.  and  Pul«  N.  R.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtful, 
they  are  to  be  construed  in  fa^vour  of  the  grantee.  This  general 
principle  has  been  applied  to  the  construction  of  leases ;  hence  it 
has  been  holden,  that  under  a  lease  for  fourteen  or  seven  years,  the 
lessee  only  has  the  option  of  determining  it  at  the  end  of  the  first 
•even  years.  Doe  d.  Webb  v.  Dixon,  9  £ast,  15.  in  which  the 
authority  of  Dann  v.  Spurrier,  3  Bos.  and  PuL  399*  442.  was  re« 
cognized « 
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"jointly  and  severally,  &c.  in  manner  following/*  according 
to  the  general  rules  of  construction,  extended  to  all  the  sub^ 
sequent  covenants  on  the  part  of  the  lessees  throughout  the 
deed,  there  not  being  any  thing  in  the  nature  of  the  subject 
to  restrain  those  words  to  the  former  part  of  the  lease. 

In  conformity  to  the  rules  before  laid  down  for  the  con- 
struction of  covenants,  and  in  support  of  the  apparent  in- 
tiention  of  the  parties,  covenants  in  large  and  general  terms 
have  been  frequently  narrowed  and  confined : 

As  where  A.  leased  a  manor  to  B.  for  years,  excepting  all 
woods,  great  trees,  timber  trees,  and  underwood^,  &c.  and 
covenanted  with  the  lessee,  that  he  might  take  fire-boot, 
super  dicta  prcBtnissa^  it  was  holden,  that  the  lessee  could  not 
take  fire-boot  in  a  close  of  wood  parcel  of  the  manor,  be- ' 
cause,  by  the  exception  of  the  wood,  the  soil  thereof  was  ex- 
cepted ;  and  the  words  super  pnemissa  should  be  intended 
of  such  things  only  as  were  demised.  It  was  admitted, 
however,  that,  by  the  covenant,  the  lessee  was  entitled  to  take 
the  wood  upon  the  other  lands,  for  though  the  wood  was  ex- 
cepted yet  the  land  was  demised. 

l*he  defendant  sold  the  plaintiff  a  lease^  for  years  of  a 
manor,  and  entered  into  a  bond,  with  a  condition  that  he 
would  not  do^  nor  had  done^  any  act  to  disturb  the  plaintiff, 
tut  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person ;  it  was  holden 
that  the  condition  was  confined  to  acts  done  or  to  be  done  by 
the  vendor,  on  the  ground  of  the  latter  words  being  referrible 
to  the  former* 

So  where  in  covenant  against  the  executors  of  J.  W.  *^, 
the  declaration  stated,  that  J.  W.,  by  indenture,  granted  land, 
&c.  to  the  plaintiff  in  fee,  and  warranted  the  land,  &c. 
against  himxelf  and  his  htirs^  and  covenanted  that  he  was, 
notwithstanding  any  act  hy  him  done  to  the  contrary,  lawfully 
and  absolutely  seised  in  fee  simple,  and  that  he  had  a  good 
rights  full  power^  and  lawful  and  absolute  authority  to  con^ 
vey ;  and  assigned  a  breach,  that  J.  W.  had  not  at  the  time  of 
making  the  said  indenture,  nor  at  any  time  before  or  since^ 
good  rights  full  power,  and  lawful  and  absolute  authority  to 
convey  or  assure  the  premises  to  the  plaintiff  in  manner 
aforesaid.    The  defendants  prayed  oyer  of  the  indenture^ 

b  Ctft«  V.  Pixlin,  l  Leon.  1 16.  cited  by       cited  hy  Lord  EUeuborougb,  C  .1. 

Elleii borough,  C.  J.  7  East,  941.  in  Gale  v.  Ree<),  9  East,  89. 

i   Broufbton  t.  Conwaf,    Moor,  58.    k  Browning  v.  Wright,  9  fioi.  &  PuK 
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(by  which  it  appeared  that  J.  W.  covenanted  for  himself,  his' 
heirs,  executors,  and  administrators,  to  make  a  cartway,  and 
that  the  plaintiff  should  quietly  enjoy  without  interruption 
from  himself,  or  any  person  claiming  under  him,  and  lastly^ 
that  he,  his  heirs,  or  assigns,  and  ail  persons  claiming  under 
him,  should  make  further  assurance,)  and  then  demurred: 
(after  argument),  it  was  balden,  that  the  words  **  Uiat  be  had 
a  good  right,  full  power,  and  lawful  and  absolute  authority  to 
convey,"  were  either  part  of  the  preceding  special  covenant 
"  that  he  was  notwitnstanding  any  act  by  him  done  to  the 
contrary,  lawfully  and  absolutely  seised  in  fee  ;'*  or,  if  not, 
that  they  were  qualified  and  restrained  by  all  the  other  special 
covenants  to  the  acts  of  himself  and  his  heiis. 

But  where  releasors  covenanted',  that,  notwithstanding 
any  act,  &c.  by  them  done  to  the  contrary,  they  were  seised 
of  the  land  in  fee ;  and  also^  that  they,  notwitnstanding  any 
such  matter  or  thing  as  aforesaid,  had  good  right  to  grant 
the  premises ;  and  likemse^  that  the  releasee  should  quietly 
enjoy  the  same  without  the  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assigns,  or  for  or  by  any  other 
person  ;  and  that  the  releasee  should  be  indemnified  by  the 
releasors,  and  their  heirs  against  all  other  titles,  charges,  and 
incumbrances,  except  the  chief  rent  payable  to  the  lord  of 
the  fee ;  it  was  holden,  that  the  general  words  of  the  cove- 
nant for  quiet  enjoyment^  were  not,  in  necessary  construc- 
tion, to  be  restrained  by  the  language  of  the  antecedent  cove-* 
nants  for  title  and  right  to  convey  ;  although  those  antece^ 
dent  covenants  were  certainly  covenants  of  a  limited  kind^ 
and  provided  only  against  the  acts  of  the  releasors ;  Lord  El-* 
lenborough,  C,  J.  (who  delivered  the  opinion  of  the  court) 
observing,  "  that  the  covenant  for  title^  and  the  covenant  for 
right  to  convey^  are  indeed  what  is  somewhat  improperly 
called  synonimous  covenants ;  they  are  however  connected 
covenants,  generally  of  the  same  import  and  effect,  and 
directed  to  one  and  the  same  object;  and  the  qualifying 
language  of  the  one  may  therefore  properly  enough  be  con- 
sidered as  virtually  transferred  to  and  included  in  the  other 
of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  mate- 
rially difierent  import,  and  directed  to  a  distinct  object.  The 
covenant  for  title  is  an  assurance  to  the  purchaser,  that  the' 
grantor  has  the  very  estate  in  quantity  and  quality  which  be 
purports  to  convey,  viz.  in  this  case  an  indefeasible  estate 
m  fee  simple.    The  covenant  for  quiet  enjoyment  is  an  asMH 

1  HuwcU  r.  RJcliftrds,  1 1  East,  693. 
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ranee  against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant, 
and  the  indemnity  it  affords,  it  is  immaterial  in  what  respects, 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the 
grantee  or  his  heir  takes  place :  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  description  of 
title  which  he  purports  to  convey,  than  for  quiet  enjoyment 
The  C.  J.  added,  that  he  did  not  find  any  case  in  which  it  is 
held  that  the  covenant  for  quiet  enjoyment  is  all  one  with  the 
covenant  for  title,  or  parcel  of  that  covenant,  or  in  necessary 
construction  to  be  governed  by  it,  otherwise  than  as,  according 
to  the  general  rules  for  the  construction  of  deeds,  eveiy  deed 
(as  was  said  by  Hobart,  C.  J.  Winch.  Rep.  93.  Sir  Greorge 
Trenchard  v.  Hoskins)  is  to  be  construed  according  to  the 
^'  intention  of  the  parties,  and  the  intent  ought  to  be  ad- 
judged of  the  several  parts  of  the  deed,  as  a  general  issue  out 
of  the  evidence ;  and  mtent  ought  to  be  picked  out  of  every 
part,  and  not  out  of  one  word  only.*'  Consistently  therefore 
with  thafr case,  and  with  every  other  that  I  am  aware  of,  we 
are  warranted  in  giving  effect  to  the  general  words  of  the  cove- 
nant for  quiet  enjoyment;  and  which  are  entitled  to  more 
weight  in  this  case,  inasniuch  as  they  immediately  follow  and 
enlarge  the  special  words  of  covenant  against  disturbance  by 
the  grantors  themselves ,  and  to  restrain  the  generality  of  these 
words,  thus  immediately  preceded  by  express  words  of  a  nar- 
rower import,  would  be  a  much  stronger  thing  than  to  re- 
strain words  of  like  generality  by  an  implied  qualification 
arising  out  of  another  covenant  where  no  such  general  words 
occurred.  The  person  using  the  general  words,  could  not 
forget  that  he  had  immediately  before  used  special  words  of  a 
narrower  extent.  If  the  covenant  containing  both  the  special 
and  general  words  stood  by  itself,  there  would  be  no  pretence 
for  refusing  effect  to  the  larger  words ;  and  if  this  could  not 
be  done  in  favour  of  express  words  of  a  narrower  import  in  the 
same  covenant,  I  cannot  possibly  understand  upon  what 
ground  it  should  be  done  in  favour  of  implied  words  of  nar-» 
rower  import  which  occur  in  another  separate  covenant,  ad- 
dressed, as  has  been  before  said,  to  a  distmct  object" 

Where  A.  by  indenture"^,  in  consideration  of  a  certain  sum^ 
in  nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for  21 
years,  and  covenanted  at  the  end  of  18  years  of  the  term,  or 

m  Ip^oldenr.  May,  7  Etet,937.  affirmed  on  trror  in  EsEcb^Chr.  9  N.  R.  449* 
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before,  on  request  of  the  lessee  to  grant  a  new  lease  o(th4 
premises  **  for  the  like  fine,  for  the  like  term  of  21  years,  at 
the  like  yearly  rent,  with  ali  covenants  as  in  that  indenture 
were  contained  ;*'  it  was  holden,  that  this  covenant  was  8a-> 
tisfied  by  a  tender  of  a  new  lease  for  21  years,  containing  all 
the  former  covenants,  except  the  covenant  for  future  renewal. 

In  covenant",  the  plaintiff  declared  upon  an  indenture, 
whereby  the  defendant  demised  to  the  plaintiff  for  a  term  of 
years,  certain  parts  of  a  messuage  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  witli  certain  easements 
belonging  to  tne  same,  and  a  portion  of  an  adjoining  yard ; 
and  the  defendant  covenanted  that  he  would  permit  the  lessee 
(the  plaintiff)  to  have  the  use  of  the  pump  m  the  said  yard 
jointly  with  the  defendant,  whilst  the  same  should  remain 
there ^  paying  half  the  expenses  of  keeping  it  in  repair.    The 
plaintiff  assigned  for  breach,  that  during  the  continuance  of 
the  lease,  the  defendant,  without  reasonable  cause,  and  in 
order  to  injure  the  plaintiff,  took  away  the  pump,  although 
plaintiff  was  willing  to  have  paid  half  the  expense  of  keeping 
the  same  in  repair.    On  demurrer  it  was  holden,  that  the 
breach  was  ill^assigned;  for  the  use  (6)  of  the  pump  Was  not 
a  specific  subject  of  the  demise;  and  by  the  introduction  of 
the  words,  "  whilst  the  same  should  remain  there,"  it  ap- 
peared that  the  lessor  meant  to  reserve  himself  the  liberty  of 
removing  the  pump,  from  whatever  capricious  or  unreason- 
able motive  he  might  do  so ;  and  that  it  was  not  inconsistent 
with  the  stipulation  J  that  the  lessee  should  pay  half  the  ex- 
penses of  repair,  whilst  the  pump  remained  on  the  demised 
premises. 

n  Rhodes  v.  Biillani,  7  Bust,  116. 


(6)  The  demise  of  the  use  of  a  thln^  is  the  demise  of  the  thing 
itself.     PomfVet  y.  Ricroft,  1  Saund«  3^21. 
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III.  Of  the  different  Kinds  of  Covenants. 

1.  Express^  and  herein  of  express  Covenants  run* 

ning  with  the  Land% 

2.  Implied. 

3.  Joint  and  Severat. 

4.  Void  or  Illegal, 

5.  Not  to  assign  without  Licence 

6.  For  quiet  enjoyment. 


1.  Of  Express  Covenants^  and  herein  of  express  Covi* 

nants  running  with  the  Land. 

There  is  not  any  precise  form  of  words  necessary  to  con-« 
stitute  an  express  covenant*;  any  form  of  words  or  mode  of 
expression  in  a  deed,  which  clearly  evinces  an  agreement^ 
will  amount  to  a  covenant,  for  a  breach  whereof  an  action  of 
covenant  may  be  maintained : 

As  if  it  be  agreed  between  A.  and  B.',  by  deed,  that  B. 
shall  pay  to  A.  a  sum  of  money  for  his  lands  on  a  certain 
day;  these  words  amount  to  a  covenant  by  A.  to  convey  the 
lands  to  B.  on  that  day. 

So  if  lessee  for  years  covenant  to  repair"!,  "  provided  al- 
ways, and  it  is  agreed,  that  the  lessor  shall  find  great  tim^ 
ber  ;*'  this  word  agreed  will  make  a  covenant  on  the  part  of 
the  lessor  to  find  great  timber.  Secus,  if  the  word  agreed 
had  been  omitted  '• 

So  if  A.  lease  to  B.,  on  condition*  that  he  shall  acquit  the 
lessor  of  charges,  ordinary  and  Extraordinary,  and  shall  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  theip ;  if  he  does  not  leave  them  in  good 
repair,  an  action  of  covenant  lies. 

So  where  covenant  was  brought  on  a  writing  sealed  % 
whereby  the  defendants  testator  acknowledged  himself  to  be 
accountable  to  the  plaintiff  for  all  such  monies  as  should  be 

#  Moor,  135-  r  l  Rol.  Abr.  5i8.(C.)  p|.  3. 

p  PordageT.Colc,  iSaand.  319.I  Ler.    s   lb.  pi.  5  40  E.3.  s  b. 

d74.T.  Eaym.  183.  S.  C.  t  Bricev.Carre  and  others,  Execiitorfl 

q  I  Rol.  Abr.  518.  (C.)  pi.  2.  of  J.  S.,  1  Lev.  47. 
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*  charged  by  plaintiff  on  A.  to  be  paid  to  B, ;  and  aHeged,  that 
he  the  plaintiff  charged  a  certain  sum  of  money  on  A.  to  be 
|)aid  to  B.,  and  that  the  defendant's  testator  had  not  paid  it ; 
It  was  objected,  that  covenant  did  not  lie,  and  that  the  proper 
form  of  action  was  an  action  of  account ;  but  it  was  holden» 
that  covenant  would  lie  in  this  case,  and  on  any  words,  in  a 
deed,  purporting  an  agreement  for  the  payment  of  money. 

So  in  the  case  of  a  lease  for  years  rendering  rent^;  it  was 
adjudged,  by  the  court  [absente  Holt,  C.  J,)  that  the  render 
made  a  covenant. 

So  where  covenant  was  brought  against  executrix  of  as- 
signee of  lessee  for  years*,  by  indenture,  for  rent  arrear  in 
the  time  of  the  executrix  upon  the  words  yielding  and  patj' 
in^;  it  waff  holden,  that  the  action  would  lie;  and  the  opinion 
of  the  court  was,  that  the  word?  "  yielding  and  paying,"  (7) 
in  the  indenture  made  an  express  covenant,  and  were  not  a 
bare  covenant  in  law. 

So  in  covenant  against  the  assignee  of  lessee  for  years,  upon 
an  indenture^,  whereby  plaintiff  demised  to  the  lessee  a  house, 
excepting  a  roomy  with  free  liberty  of  passage  through  other 
rooms  of  the  house  unto  the  room  excepted.  Lessee  assigned 
the  lease ;  and  the  assignee  stopped  tl»e  passage,  whereupon 
plaintiff  brouglit  this  action,  declaring  for  a  breach  of  cove- 
nant. Resolved,  by  the  court,  that  this  exception  amounted 
to  a  reservatioti,  upon  whicti  covenant  would  lie;  and  they 
compared  it  to  the  preceding  case  of  rent  reserved,  where 
covenant  will  lie  upon  the  words  of  reservation,  without  any 
express  words  of  covenant 

«  Giles  V.  Hooper,  Carth.  135.  y  Bush  r.  Coles, Carth.  232.  Salk.  196* 

X  Porter  r.  Swcetiiara,  Sly.  4<,6.  431.  SJ.  C. 


(7)  These  words,  yielding  and  payings  have  sometimes  beci> 
considered  as  sufficient  to  raise  a  covenant  by  implication  of  law 
only.  See  a  dictum  to  this  effect,  1  Sidf.  447*  and  Kenyon,  C.  J. 
so  considered  thcra  in  Webb  v.  Russel,  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Serjeant  Williams  in  his  notes  to  the  first  vo* 
lume  of  Saunders,  p.  241  b.  note  5.  But  in  addition  to  the  au- 
thorities in  the  text,  it  rnay  be  observed,  tJiat  in  Rollers  Abridg- 
ment, Covenant  {€.)  the  title  of  which  is  "  What  words  will  make 
an  express  covenant,*'  in  pi.  10.  p.  519.  this  case  is  put  as  an  in- 
stance of  an  express  covenant :  **  If  a  man  lease  land  for  year.<, 
reservinjj  a  rent,  an  action  of  covenant  lies  for  the  non-payment  of 
tlie  rent ;  for  the  reddendo  of  the  rent  is  an  agreement  for  the  pay* 
ment  of  the  rent,,  whicix  viiii  make  a  covenant**' 
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Where  the  law  creates  a  duty  or  charge*,  and  the  party  is 
disabled  from  performing  it,  without  any  default  on  his  part, 
and  has  not  any  remedy  over,  the  law  will  excuse  him ;  but, 
where  the  party,  by  his  own  contract^  imposes  on  himself  a 
duty  or  charge,  he  is  bound  to  make  it  good,  notwithstanding 
inevitable  accident ;  because  he  might  have  provided  against 
it  by  his  own  contract  (8). 

A  lease  for  years  was  made  by  indenture  *,  of  a  meadow 
bounded  on  one  side  by  a  river,  and  the  lessee  covenanted  to 
sustain  and  repair  the  banks,  to  prevent  the  water  from  over- 
floj^ing  the  meadow,  upon  pain  of  forfeiture  of  a  sum  of 
money;  afterwards,  by  a  sudden  and  violent  flood,  the  banks 
were  destroyed,  and,  by  the  opinion  of  Fitzherbert  and  Shel- 
ley, Js.  ^*  the  law  is,  that  the  lessee  is  excused  from  the  penal ty, 
because  it  is  the  act  of  God,  which  cannot  be  resisted;  but 
still  he  is  bound  to  make  and  repair  the  thing  in  convenient 
time,  because  of  his  own  covenant,** 

So  where  the  assignee  of  a  reversion  brought  covenant 
against  lessee  of  a  house  for  non-payment  of  a  year's  rent** ; 
defendant  prayed  oyer  of  the  lease,  which  contained  a  cove- 
nant, on  the  part  oi  the  defendant,  to  repair  the  house  during 
the  term,  except  it  should  be  destroyed  by  fire,  and  then 
pleaded,  that  before  any  part  of  the  rent  in  question  became 
due,  the  premises  were  destroyed  by  fire,  against  the  will  of 
defendant,  and  were  not  rebuilt  by  the  lessor  or  the  plaintiff; 
and  that  the  defendant  did  not  occupy  the  premises  during 
the  year  for  which  the  rent  was  claimed.  On  demurrer,  it 
was  holden,  on  the  authority  of  Paradine  v.  Jane,  Aleyn,  27« 

z  Paradine  ▼.  Jane,  Aleyn,  27.  b  Monk  v.  Cooper,  E.  13  G.  B.R.  Str. 

a  Dyer,  33.  a.  £.  38  &  29  H.  8.  C.  B.        763I  9  Ld.  Raydi.  1477*  S.  C. 


(8)  This  rule,  extracted  from  the  case  of  Paradine  v.  Jane,  has 
been  recognized  in  many  subsequent  cases*;  and  in  Beale  v* 
Thompson,  C.  B.  E.  43 Geo.  3.  3  Bos.  &  Pul.  420.  Chambre,  J. 
speaking  of  this  case  says,  **  the  court  took  a  rational  distinction, 
that  where  an  obligation  is  imposed  by  rule  of  law,  and  there  is  not 
any  express  covenant,  the  law  introduces  a  reasonable  exception, 
viz.  that  an  act  of  irresistible  violence  will  excuse  the  party ;  but  if 
u  party  enter  into  an  absolute  contract,  without  any  qualification  or 
exception,  and  receives  iVom  the  part}^  with  whom  he  coAtracts, 
the  consideration  for  such  engagement,  he  must  abide  by  the  con- 
tract, and  either  do  the  act,  or  pay  damages,  his  liability  arising 
i'roin  his  own  direct  and  positive  undertaking." 

*  Atkinson  v.  Ritchie.  B.  K.  H.  49  G.  3. 10  Bait,  533. 
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that  the  defendant  waa  bound  by  his  express  covenant  to  nav 
the  rent  during  the  term«. 

The  doctrine  laid  down  in  the  preceding  case  having  been 
alluded  to  in  argument  in  Cutter  v.  Powell,  0  T.  R.  323. 
l«ord  Kenyon,  C.  J.  said,  **  that  it  must  be  taken  with  some 
aualification;  for  where  an  action  was  brought  for  rent  after 
tne  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction ;  Lord  Northington  said, 
**  that  if  the  tenant  would  give  up  his  lease,  he  should  not  be 
bound  to  pay  the  rent"  rrobably  the  case  here  alluded  to 
by  Lord  Kenyon  was  the  first  of  the  following  cases  : 

The  plaintiffs  were  tenants  to  the  defendants  of  a  house*, 
&c,  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  all  repairs,  accident  by  fife  only  excepted ;  the  defend- 
ants had  insured  the  buildings,  which  were  burned  down; 
the  insurers  paid  the  loss  :  the  defendants  declined  rebuilding, 
and  brought  an  action  of  covenant  for  the  rent  accrued  due 
after  the  accident  had  happened.  The  plaintifl's  filed  a  bill  in 
the  Court  of  Chancery  for  an  injunction,  and  obtained  the  com- 
mon injunction :  the  defendants  on  coming  in  of  the  answer, 
moved  to  dissolve  the  injunction,  they  having  by  their  answer 
offered  to  remit  the  rent,  upon  a  surrender  being  made  of  the 
lease,  which  the  plaintifls  declined,  as  the  lease  was  bene- 
ficial. The  plaintiffs  had  pleaded  at  law  the  truth  of  the 
case  in  bar  oi  the  action :  and  on  a  demurrer  to  this  plea,  the 
plaintiffs  were  advised  not  to  argue  the  demurrer,  but  to  ap- 
ply to  a  court  of  equity.  On  shewing  cause  against  di^ 
solving  the  injunction.  Lord  Northington,  Chr.  mclined  to 
think,  that  the  matter  pleaded  was  a  good  defence  at  law,  but 
that)  in  all  events,  a  court  of  equity  ought  to  restrain  this  ac- 
tion, until  the  house,  ^c.  were  rebuilt;  and  therefore  cour 
tinned  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant*  for 
quiet  enjoj^ment  contained  in  a  lease  of  certain  houses  de- 
mised by  defehdant  to  plaintiff,  and  to  have  500/.  laid  out 
in  rebuilding  the  houses,  (which  had  been  burned  down  by 
accident  since  the  execution  of  the  lease)  and  for  an  injunc- 
tion to  restrain  defendant  from  proceeding  at  law.  N.  The 
600/.  had  been  received  by  the  defendant  from  the  insurance 
oflice  on  account  of  the  insurance  of  these  houses.  Defend- 
ant, by  his  answer,  offered  to  accept  a  surrender  of  the  lease. 

c  See  Belfoiir  V.  Weston,  i  T.  R.  310.  c  Brown  r.  Quitter,  in  Cane,  i  Jane, 
S.  P.  1764,  MSS.  Arab.  619.  S.  C.     Bat 

4  Camden  and  another  t.  Morton  and  see  Hare  v*  Grnvee,  3  Anstr.  637.  and 
another,  in  Cauc.  £.  4  G.  3.  MSS*  Holtzapfi'el  ▼.  Baker,  18  Yes.  11s. 
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Lord  Northington,  Ch.  "  There  is  not  any  covenant  from 
the  landlord  to  rebuild.  A  court  of  equity  can  decree  a  spe- 
cific performance  in  those  cases  only,  where  clear  directions 
can  be  given  in  what  manner,  and  when  the  act  is  to  be  per« 
formed.  It  would  be  most  arbitrary  for  me  to  decree  a  re- 
building in  a  case«  where  there  is  not  any  covenant  for  the 
rebuilding.  All  that  can  be  required  from  a  court  of  equity  is» 
in  a  case  like  this,  when  an  action  shall  be  brought  for  rent, 
to  order  an  injunction,  until  the  houses  are  rebuilt,  or  the 
lease  delivered  up.  In  the  present  case,  there  has  not  been 
any  action  brought  for  the  rent,  and  the  defendant  has  offered 
to  accept  a  surrender  of  the  lease,  which  is  all  the  relief  the 

Slaintiti'is  entitled  ta"    There  being  a  valuable  wharf  on  the 
emised  estate,  the  plaintiff  declined  surrendering  his  lease ; 
the  bill  therefore  wa3  dismissed  with  C03ts(9). 

But  where  there  are  no  special  circumstances  the  general 
rule  prevails,  that  equity  tollows  the  law ;  and  a  court  of 
equity  will  not  restrain  a  party  from  proceeding  at  law  for  rent 
arrear  after  the  premises  are  destroyed  by  fire ;  the  agreement 
for  payment  of  the  rent  being  without  restriction'. 

The  lessee  of  a  house  on  a  general  covenant  to  repair  dur- 
ing the  term,  is  bound  to  rebuild,  in  case  the  house  be  con- 
sumed by  an  accidental  fire  *(  10).    So  on  a  covenant  to  erect 

f  Hare  t.  GroTet,  3  Anstrutber,  667.  g  E.  mf  Chetterfield  ▼.  D.  of  Bolton, 
recoenixed  and  acted  upon  in  HuU-  Com.  R.  G87.  Bullock  ▼•  Dominit,, 
zhpnel  Y.  Baker,  18  Ves.  1 15.  6  T.  R.  650.  S.  P. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  pos- 
session of  some  houses  which  had  been  burned  down  during  the 
term,  and  had  been  rebuilt  by  the  landlord.  In  the  le^e  there  was 
iin  express  covenant,  on  the  part  of  the  tenant  to  pay  the  rent,  but 
he  had  not  paid  any  after  the  tiiQe  of  the  fire.  Lord  Mansliield,. 
C.  J.  said,  the  consequence  of  the  houses  being  burned  down  was» 
that  the  tenant  was  not  obliged  to  rebuild,  but  the  tenant  was  ob- 
liged to  pay  the  rent  during  the  whole  term.  The  houses  having 
been  burned  down  four  years  before  action  brought,  and  the  rent 
not  having  been  paid  during  that  period,  he  led  it  ta  the  jury  to 
consider  whether  it  was  not  to  be  presumed,  that  the  tenant  had 
abandoned  the  lease  at  the  time  of  the  fire ;  and  accordingly  the 
jury  found  a  verdict  for  the  defendant.  Pindar  v.  AinsW,  ,Mid« 
dlesex  Sittings  after  M.T.  176?.  cited  by  l^uller,  J.  1  T.R.  312. 

(10)  In  many  cases  an  exception  of  accidents  by  fire  or  tempest 
is  introduced  into  leases  for  the  protection  of  lessees.  It  appears 
from  the  case  of  Monk  v.  Cooper,  and  Hare  v.  Groves,  3  An^tr. 
687t  that  this  exception  should  be  introduced  into  the  covenant  foe 
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a  bridge  in  a  substantial  manner,,  and  to  uphold  tand  keep  iu 
complete  repair  for  a  certain  time ;  although  the  bridge  be 
broken  down  by  an  extraordinary  flood,  yet  the  party  cove- 
nanting is  bound  to  repair \  See  ShubricK  v.  Salmon,  3  Burn 
1637.  to  the  same  effect. 

Of  express  Covenants  running  with  the  Land. — ^Express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and  as- 
signs, are  binding  on  the  lessee  and  his  personal  representative 
(having  assets)  during  the  continuance  of  the  term;  although 
such  covenants  are  broken,  after  an  assignment  of  the  term 
by  the  lessee,  and  after  an  acceptance  of  rent  from  the  assig- 
nee by  the  lessor,  or  grantee  of  the  reversion ;  and  there  is 
not  any  distinction  in  this  respect  between  a  voluntary  assign- 
ment by  the  lessee  and  a  compulsory  assignment  by  virtue  of 
the  bankrupt  laws^. 

In  covenant  against  lessee  of  a  house  by  indenture^,  where- 
in the  lessee  had  expressly  covenanted  for  himself,  his  exe- 
cutors, and  assigns,  that  he  would  repair  within  a  month 
after  warning ;  the  breach  assigned  was  for  not  repairing  the 
house  within  a  month  after  warning  given :  the  defendant 
pleaded,  that  a  long  time  before  that  warning  he  assigned  his 
term  to  J.  S.  who  had  paid  his  rent  always  afterwards  to  the 
plaintiff,  who  had  accepted  the  same ;  and  then  averred  pe;-- 
formance  of  all  the  covenants  until  the  assignment ;  the  plain** 
tiff  demurred,  on  the  ground  that  this  assignment  did  not  take 
from  the  lessor  his  advantage  of  the  express  covenant ;  and, 
notwithstanding  his  acceptance  of  rent,  by  the  hands  of  the 
assignee,  yet  he  might  charge  the  lessee  or  assignee  at  his 
election ;  and  the  whole  court  being  of  that  opinion,  it  was 
(wiihout  argument)  adjudged  for  the  plaintiff.  The  same  point 

b  Brecknock  Company  V.  Pritchard,  6        stat.  49  G,  3.  c.  121.  a.  19.' ante, 

T.  R  750.  p.  836. 

i    Auriol  v.  M  ills,  4  T.  R.  94.    But  tee    k  Barnard  ▼.  Godtcall,  Cro.  Jac.  309. 


payment  of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  or- 
der to  exempt  the  lessee  from  the  obligation  of  paying  rent  as  well 
as  rebuilding,  in  case  the  house  should  be  destroyed  by  fire  or 
tempest. 

In  Walton  v.  Waterhouse,  2  Saund.  420.  covenant  was  brouo^ht 
against  lessee  of  a  house  for  not  repairing ;  defendant  pleaded  that 
the  house  had  been  destroyed  by  fire,  but  in  convenient  time  after 
had  been  rebuilt.  Plaintiff  demurred  specially,  because  defendant 
did  not  shew  fry  whom  the  dwelling  liouse  was  rebuilt.— Judgment 
for  plaiutiff. 
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was  ruled  in  Ventrice  v.  Goodcheap,  1  Roll.  Abr.  524.  N< 
pL  1.  where  the  lessee  had  covenanted  for  himself  and  his  as- 
signs to  repair;  on  the  ground  that  the  lessee  had  expressly 
covenanted  for  himself  and  his  assigns,  and  that  this  personal 
covenant  could  not  be  transferred  by  the  acceptance  of  the 
rent. 

So  where  the  breach  was  for  non-payment  of  rent*  (II).  In 
Mayor  v.  Steward,  4  Burr.  2439.  it  was  holden,  that  a  bank- 
rupt was  bound  by  an  express  collateral  covenant  (to  indem- 
nity plaintiff  against  the  covenants  of  a  lease),  which  had  been 
broken  after  act  of  bankruptcy  committed,  and  after  defend- 
ant had  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and 
assigns,  are  binding  on  the  lessee  during  the  continuance  of 
the  term,  although  such  covenants  are  broken  after  an  assign- 
ment of  the  term  by  the  lessee,  and  after  tt|e  acceptance  of 
rent  from  the  assignee  by  the  lessor  or  grantee  of  the  re- 
version; it  remains  only  to  add,  that  such  covenants,  under 

1  Deyun  t.  CoUier,  i  Rol.  Abr.  532.  (N.)  pi- 1.  Croftt  ▼.  Taylor,  ibid.  Adj.  oa 

dem.  S.  P. 


(11)  The  following  authorities  may  be  referred  to  as  tending  to 
establish  the  same  point*  Fisher  v.  Ameers,  1  Brownl.  ttC— Thurs- 
by  v.  Plant,  1  Sidf.  403. — 1  Sidf.  44?.  Nota. — Boulton  v.  Cann, 
Freem.  337.— Ashurst  v.  Mingay,  2  Show.  134.  T.  Jones,  144,  S. 
C. — Edwards  v.  Morgan,  3  Lev.  233.— Jodderell  v.  Cowell,  Ca. 
Temp.  Hardw.  343. — Auriol  v.  Mills,  4  T.  R.  94.  I  am  aware  of 
one  dictum  only  in  opposition  to  these  authorities,-  that  of  Jerman, 
J.  in  Whitway  V.  Pinsent,  Sty.  300.  who  took  a  distinction  between 
covenants  for  payment  of  rent,  and  covenants  to  repair,  observing, 
that  '*  if  lessee  for  years  assign  his  term,  the  lessor  having  notice 
thereof,  and  the  lessor  accept  rent  from  the  assignee,  he  cannot  de- 
mand rent  of  the  lessee  afterwards ;  yet  he  may  sue  other  covenants 
contained  in  the  lease  against  him,  as  fchr  reparations  or  the  like.** 
It  may  be  remarked  that,  if  an  express  covenant  for  payment  of 
rent  be  a  covenant,  which  runs  with  the  land,  (of  which  there  can- 
not  beany  doubt;  indeed  it  was  so  considered  by  Lord  EUenbo- 
rough,  C.  J.  delivering  the  opinion  of  the  court  in  Stevenson  v* 
Lambard,  2  £ast*s  K.  580.)  all  the  cases,  which  have  decided,  that 
the  obligation  imposed  on  lessee  for  years,  by  an  express  covenant 
to  repair,  is  not,  as  far  as  respects  the  action  of  covenant,  cancelled 
by  an  assignment  of  the  term,  and  the  lessor's  acknowledgment  of 
the  assignee  as  his  tenant,  are  authorities  for  the  same  position  with 
respect  to  express  covenants  for  payment  of  rent« 
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the  same  circumstances,  are  binding  on  the  personal  repre- 
sentative of  the  lessee  having  assets. 

In  covenant  by  lessor  against  the  executor  of  lessee  for 
years"*,  by  indenture,  of  a  garden  adjoining  to  the  house  of 
the  lessor,  in  which  indenture  lessee  had  covenanted  for  him- 
self, his  executors,  and  assigns,  that  he  would  not  erect  any 
building  in  the  garden  to  the  prejudice  of  the  lessor's  lights; 
it  was  alleged  that  an  assignee  of  defendant's  testator  had 
erected  an  house  in  the  garden  to  the  prejudice  of  the  lessor's 
lights.  Defendant  pleaded  an  assignment  of  the  term  to  J.  S. 
who  had  paid  rent  to  the  lessor,  and  had  been  accepted  by 
him  as  tenant.  On  demurrer,  it  was  contended,  on  the  part 
of  the  defendant,  that  by  the  assignment  and  acceptance  of 
rent,  the  privity  of  contract  was  determined,  more  especially 
as  it  was  a  contract  which  concerned  an  act  to  be  executed  on 
the  land,  and  therefore  running  with  the  land ;  but  the  court 
conceived,  that  as  it  was  an  express  covenant^  that  the  lessee 
should  not  build,  it  should  bind  him  and  his  executors ;  and 
.neither  an  assignment,  nor  an  acceptance  of  rent,  by  the  hands 
of  the  assignee,  cpuld  deprive  the  lessor  of  the  adyantage  of 
suing  the  lessee  or  his  executors  on  an  express  covenant 
Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for 
years  ",  which  the  lessee  covenanted  to  repair.  On  the  death 
of  the  queen,  the  reversion  descended  to  King  James ;  when 
the  lessee  assigned  his  term,  and  the  assignee  paid  rent  to  the 
king,  who  afterwards  granted  the  reversion  to  the  plaintiff; 
the  house  being  out  of  repair,  the  plaintiff  brought  covenant 
against  the  executors  of  lessee  for  a  breach  of  the  covenant 
committed  after  an  assignment  of  the  term  and  reversion,  and 
after  plaintifl'  had  accepted  rent  from  the  assignee  of  the  term ; 
it  was  holden,  that  the  action  would  lie,  on  the  ground  that 
it  was  a  covenant  in  fait,  by  the  express  words,  running  with 
the  land ;  and  that,  notwithstanding  an  assignment,  the  cove* 
nantor  and  his  executors  were  always  chargeable,  so  that  he 
could  not  either  by  the  assignment  of  his  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were 
chargeable  by  the  act  of  the  testator)  hating  assets^  as  long  as 
the  reversion  continued  in  the  lessor;  and  by  the  express 
words  of  Stat.  32  H.  8.  c.  34,  such  remedy,  as  the  lessor  might 
have  had  against  the  lessee  pr  his  executors,  the  assignee  shall 
have  against  them;  it  being  a  covenant  in  fait,  which  runs 
ivith  the  land, 

pi  Bacbelnur   r.   Gacc,   exfcutor    of        Vandcrplank,  B.  R.  H.7GC0.  S.BIS* 
Gage,  B.  R.  £.  (i  Car.  Cru.  Car.  1S».        8.  P. 

9ud  SirW.  Jouvs,  223.     Arthur  v.    o  Brett  y.  Cnmbcrlaud,  B.  R.  ]6Jac. 

Cro.  Jac.  521. 
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2,  Of  Implied  Cotenanis. 

There  are  certain  words  ^  which  though  of  themselves 
they  do  not  import  any  express  covenant,  yet  when  used  in 
contracts  by  deed  will  amount  to  a  covenant 

As  if  A.,  by  indenture,  "  demise  and  gran^  lands  to  B.^ 
for  years,  and  C.  enters  and  evicts  B.  by  rightful  title,  B.  may 
maintain  an  action  on  the  implied  covenant;  and  A.  is  estop- 
ped from  saying  that  B.  was  not  in  by  the  lease. 

So  if  a  lessor  demise  land  for  a  term  of  years^,  and  after* 
wards  by  the  words  dedi  et  dimisi  demises  the  same  land  to 
A.  for  life,  who  enters  and  is  ousted  by  the  termor  for  years, 
A.  may  maintain  an  action  against  the  lessor  on  the  implied 
covenant,  and  have  satisfaction  in  damages  for  the  chattel 
evicted;  for  he  continues  seized  of  the  freehold. 

In  covenant  on  a  lease  for  years  made  by  the  defendant  by 
the  word  dimisi\  it  was  averred,  that  at  the  time  of  the  lease 
made,  the  lessor  was  not  seized  of  the  land,  but  a  stranger;  it 
was  objected,  that  the  entry  of  the  lessee  by  force  of  the  lease, 
and  ejectment  by  the  stranger,  or  some  person  claiming  under 
him,  were  not  alleged:  but  the  court  was  of  opinion,  that  the 
action  would  lie ;  for  the  breach  of  covenant  was,  that  the 
lessor  had  undertaken  to  demise  that  which  he  could  not,  the 
word  dimisi  importing  a  power  of  letting,  as  dedi  does  a 
power  of  giving;  and  they  added  that  it  was  not  reasonable  to 
enforce  the  lessee  to  enter  upon  the  land,  and  so  to  conunit  a 
trespass. 

And  where  a  lease  for  years  is  made  by  the  word  "  demise'," 
the  assignee  of  the  lessee  is  entitled  to  the  same  advantage  as 
the  lessee,  and  may  in  case  of  eviction  maintain  an  action  on 
the  implied  covenant 

The  implied  covenant  follows  the  nature  of  the  interest 
granted: 

As  where  A.  and  B.  made  a  lease  by  the  word  "  dimise^- 
runt*;'*  it  was  holden,  that  the  implied  covenant  was  joint,  viz. 
that  A.  and  B.  had  a  power  to  demise,  and  that  an  action  on 
the  ground  of  their  not  being  seized  at  the  time  of  the  demise 
should  be  brought  against  both,  and  could  not  be  maintained 
against  one  only. 


o  4S  Edw.  3. 9.  b.  1  Rol.  Abr.  51 9.  (F.)  ■  Spencer**  Case,  j  Co.  17.  a.  4tb  Re- 

p  Style  ▼.  Hearing,  Cro.  Jac.  73.  solation. 

q  Pincombe  ▼.  Rudge,  Yclr.  139.  t  Coleman    ▼.    Sherwyn,    Cartb.  97. 

t  Holders.  Taylor,  Hob.  13.  1  Inst.  Salk.  137. S.C. 
301.  b. 
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The  generality  of  an  implied  covenant  may  be  qualified  and 
restrained  by  an  express  covenant : 

As  where  the  lessor  demised  and  granted  a  house  for  a 
term  of  years",  and  covenanted,  that  the  lessee  should  enjoy 
the  house  during  the  term,  witliout  eviction  by  the  lessor,  or 
any  claiming  under  him;  it  was  holden ,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  from  the  words  demise  and  grant,  and 
restrained  it  by  the  mutual  consent  of  both  parties,  so  that 
it  should  not  extend  farther  than  the  express  covenant  (12). 
Sir  E.  Coke,  from  whose  reports  this  case  has  been  ex- 
tracted, subjoins  as  follows:  "  And  there  is  great  reason, 
that  the  particular  covenant  subsequent  should  qualify  the 
general  force  of  this  word  *  demise;'  for  if  the  force  of  this 
should  stand,  the  particular  covenant  would  be  in  vain— and 
tliese  words  '  demised  and  granted,'  are  frequent  in  every 
common  lease ;  and  the  better  construction  of  deeds  is  to 
make  one  part  of  a  deed  expound  another,  and  so  to  make  all 
the  parts  agree,  and,  as  far  as  it  can  be  done,  according  to  the 
true  intention  and  meaning  of  the  parties  (13)." 

So  where  in  covenant  on  an  indenture*,  whereby  the  de- 
fendant granted  a  fee  farm  rent  to  the  plaintiff,  which  he 
had  purchased  of  the  late  trustees  for  sale  of  the  king's  te- 
nements, and  covenanted  that  he  was  seized  in  fee,  and  had 
good  right  to  sell ;  the  breach  assigned  was,  that  he  had  not 
good  right:  the  defendant  pleaded,  that  it  was  further  agreed 
in  the  same  indenture,  that  all  the  covenants  in  the  inden- 
ture should  not  extend  further  than  to  acts  done  by  the  ven- 
dor and  his  heirs,  whereon  the  plaintiff  demurred;  and  al- 
though this  was  a  remote  agreement  at  the  end  of  the  deed,  at 
a  great  distance  from  the  otiier  covenant,  it  was  adjudged,  that 

u  Nokea^sCase, T.  41  Eliz.  B. R.4  Co.        x  Browo  w.  BrowD,  i  Lev.  57. 
80.  b. 


(12)  This  case  is  stated  as  it  is  reported  in  Coke;  in  Croke's  re- 
port of  the  same  case,  Cro.  Eliz.  674.  it  is  said,  that  Popham,  C.J. 
iiKrHoed  to  this  opinion,  but  that  the  other  justices  did  not  deliver 
any  opinion  thereon,  and  that  judgment  was  given  on  another 
point ;  Cokeys  report,  however,  is  adopted  by  Hale  in  Deering  v. 
Farrington,  1  Mod.  1 13.  and  recognized  by  Yaughan  iu  Hayes  v« 
Bickerstaff,  Yaughan,  1^6. 

(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro- 
perty. Hence  if  goods  be  demised  for  years,  and  the  lessee  be  evict- 
ed, covenant  does  not  lie;  for  the  law  does  not  create  a  covenant  for 
a  personal  thing.     Com.  Dig«  Cov.  (A.  4.)« 
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it  had  qualified  the  first  covenant,  and  restrained  it  to  acta 
done  by  the  covenantor  only ;  as  in  Nokes's  case.  Judgment 
for  defendant.  See  also  Browning  v.  Wright,  2  Bos,  &  Pul. 
13.  and  ante,  p.  429. 

3«  Of  joint  and  several  Covenants* 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the 
action  of  covenant  follows  the  nature  of  the  interest,  and 
must  be  brought  in  the  names  of  all  the  covenantees;  and 
this  rule  holds,  even  where  the  covenant  is  joint  and  several: 
(15)  as  where  B.^  by  indenture  covenanted  with  C.  and  D. 
and  to  and  with  E.  and  F.  his  wife,  (who  afterwards  became 
the  wife  of  D.)  and  their  assigns,  and  to  and  with  each  of  them, 
that  he  (B.),  at  the  time  of  sealing  and  delivering  the  indenture^ 
was  lawfully  and  solely  seized  of  a  certain  rectory;  an  action 
was  brought  by  D.  and  F.  his  wife,  for  a  breach  of  the  cove- 
nant: after  verdict  and  judgment  for  the  plaintifis  in  B.  R., 
the  judgment  was  reversed  on  error  in  the  Exchequer  Cham« 
ber,  upon  the  ground  that,  notwithstanding  the  words  "  and  to 
and  with  each  of  them^^  the  other  covenantee  should  have 
joined  in  the  action  (16). 

y  SlingBby'*8  Case,   on  error,  Excbeqaer  Chamber,  sRep.  is.b.    3  Leon. 

l6o,  161.S.C. 


(14)  Where  the  legal  and  beneficial  interests  are  not  united  in 
the  same  person,  this  term  is  to  be  understood  of  the  legal  interest. 
See  Anderson  v.  Martindale,  post.  p.  445. 

(15)  For  the  wording  of  the  covenant  cannot  make  that,  which 
was  before  joint,  several.  So  on  the  other  hand,  where  the  in- 
terest is  several,  although  the  covenant  be  joint,  yet  it  shall  be  taken 
to  be  several.  Bull,  N.  P.  157.  "  Where  the  covenant  is  to  se- 
veral, for  the  performance  of  several  duties  to  each,  the  covenant 
shall  be  moulded  according  to  the  several  interests  of  the  parties^ 
and  each  shall  only  recover  for  a  breach  as  far  as  his  own  interest 
extends.*'  Per  Kenyon,  C.  J.  in  Anderson  v.  Martindale,  1  East's 
R.  501. 

(16]  When  it  appears  on  the  face  of  the  declaration,  that  each 
of  the  covenantees  is  to  have  a  several  interest  or  estate,  then  the 
addition  of  the  words  *'  with  each  ofthenC*  will  make  the  covenant 
several  in  respect  of  their  several  interests;  as  if  one  by  indenture 
demise  Blackacre  to  A.  and  Whiteacre  to  B.  and  covenant  with 
eacHi  of  them,  that  he  is  lawful  owner  of  both  the  said  acres;  then 
in  respect  of  the  several  interests,  the  covenant  by  those  words  is 
made  several.     6  Rep.  19*  a. 
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The  defendant  and  one  G.*  covenanted  for  themselves, 
and  for  each  of  them,  with  the  plaintiff  and  one  C.  to  receive 
rents  due  to  the  plaintiff  and  C.  in  Ireland,  and  also  that  they 
and  each  of  them  would  pay  a  moiety  thereof  to  each  of  them, 
the  plaintiff  and  C;  in  covenant  by  plaintiff  against  defend- 
ant alone  for  the  recovery  of  plaintiff's  moiety,  the  breach 
assigned  was,  that  although  defendant  and  6.  had  received 
7,000/.  neither  the  defendant  or  G.  had  paid  a  mOiety  to  the 
plaintiff:  on  motion,  in  arrest  of  judgment,  it  was  holden, 
1st  that  the  covenant  being  to  pay  a  moiety  to  each,  the  in- 
terest was  several,  and  consequently  the  action  was  well 
brought  by  the  plaintiff  alone,  'indly,  that  the  defendant  had 
covenanted  for  the  acts  of  his  companion,  as  well  as  for  his 
own  acts,  and  consequently  that  the  action  was  well  brought 
against  the  defendant,  and  the  breach  well  assigned. 

If  a  lease  be  granted  to  A.  and  B.*,  to  commence  at  a  fu- 
ture day,  and  A.  and  B.  jointly  and  severally  covenant  for  the 
perfbrmance  of  certain  acts,  and  A.  dies  before  the  day,  the 
covenant  being  joint  and  several,  will  be  binding  on  the  execu- 
tors of  A.,  although  the  tnteresse  termini  survive  to  B. 

Where  the  interest  of  the  covenantees  is  joint^  if  any  of 
them  die,  the  action  must  be  brought  by  the  survivors,  aver- 
ring the  deaths  of  their  companions  (17).  As  where  A.  by 
indenture,  covenanted  with  B.  and  C,  that  he  (A.)  would 
enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a  certain 
day :  B.  died;  B.'s  administrator  brought  covenant;  it  was 
•adjudged,  that  it  did  not  lie;  for  although  the  money  was 
to  be  paid  to  B.,  who  was  dead,  yet  he  who  survived  and 
was  party  to  the  indenture  ought  to  sue;  for  B.  and  the 
survivor  make  as  to  this  purpose  but  one  person ;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ought  to  join  in  the  suit:  for  they  are  all  as  one  obligee: 
and  if  he  who  ought  to  have  the  money  dies,  the  survivors 
must  sue;  although  they  have  not  any  interest  in  the  sum 
contained  in  the  condition:  so  in  this  case,  the  money  pay- 
able to  B«y  in  his  life-time,  being  to  be  obtained  by  auit  on 

c  Lilly  T.  Hodges,  8  Mod.  l66-  SU.    b  Rolls  ▼.  Yat«,  YcIt.  177.     1  Bnlstr. 
553.  S.  C.  35,  6.  S.  C.    Judgment  affirmed  on 

a  EuysT.DoDithorn,  2Burr.^igo.  error. 


(17)  If  one  named  as  covenantee  in  the  deed  did  not  execute; 
in  an  action  brought  by  his  companions,  it  ought  to  be  so  averred. 
Vernon  v.  Jefferys,  Str.  1146.  7  Mod.  358.  8vo.  ed,  S.  C,  more 
■fuUy  reported. 
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this  indenture,  dn  action  cannot  be  brought  thereon,  except 
by  those  who  are  parties  during  their  lives,  and  after  their 
death  by  the  executor  or  administrator  of  the  survivor. 

So  where  Rt.  Mackreth  for  himself,  and  tbe  defendant  as 
«  his  surety*,  jointly  and  severally  covenanted  with  J.  Ander* 
son,  his  executors,  administrators,  and  assigns,  and  also 
with  E.  Wyatt  and  her  assigns,  that  he  (Mackreth)  would 
pay  to  Anderson,  his  executors,  and  administrators,  an  an- 
nuity during  the  life  of  E.  Wyatt;  Anderson  died  intestate, 
and  an  action  was  brought  by  his  administrator  against  the 
defendant  on  the  covenant,  assigning  as  a  breach  the  non- 
payment of  the  annuity.  On  demurrer,  it  was  holden,  that 
the  covenant  being  both  to  Anderson  and  Wyatt  for  the 
same  thing,  although  the  benefit  were  only  to  Wyatt,  yet 
both  had  a  legal  interest  in  the  performance  of  it,  and  there- 
fore, such  interest  being  joint,  during  the  lives  of  both,  on  the 
death  of  one,  it  survived  to  the  other. 

The  reversion  of  lands  demised  by  indenture  to  the  de- 
fendant for  years*,  was  conveyed  to  A.  and  B.  and  the  heirs 
of  B.,  in  trust  for  A.  and  his  heirs;  A.  brought  an  action 
against  defendant,  on  a  covenant  to  repair  contained  in  the 
lease,  stating  his  title  as  before  mentioned;  on  demurrer,  it 
was  holden,  1st  that  A.  and  B.  were  joint  assignees  of  the  re- 
versioil,  the  effect  of  which  was,  that  the  defendant's  cove- 
nants became,  by  operation  of  law,  contracts  with  A.  and  B. 
jointly,  and  that  all  causes  of  action  to  them  arising  out  of 
those  contracts,  must  follow  the  nature  of  the  contracts,  and . 
must  accrue  to  A.  and  B.  jointly:  2dly.  That  on  general  de- 
murrer, it  could  not  be  intended  that  B,  the  joint  covenantee 
was  dead,  in  order  to  sustain  the  declaration ;  that  plaintii][ 
ou^ht  to  have  shewn  what  was  necessary  to  make  out  his  title, 
and  having  by  his  own  statement  given  the  legal  estate  to 
himself  and  another,  he  ought  to  have  taken  upon  himself  the 
burthen  of  divesting  that  legal  estate  in  the  other,  and  vesting 
it  in  himself;  he  snould  therefore  have  averred  that  B.  was  * 
dead. 

From  the  preceding  cases  of  Anderson  v.  Martindale,  and 
Scott  V.  Godwin,  it  appears,  that  if  the  objection  on  the 
ground  of  other  covenantees  not  being  joined  as  plaintiff's 
arises  on  the  face  of  the  declaration,  the  defendant  may  take 
advantage  of  it  by  demurrer,  and  according  to  Slingsby's  case, 
by  writ  of  error  (18). 

G  Aoderion  admioistrator,  &c.  ajrainst    d  Scott  v.  Godwin,  C.  B.  £.  37  G.  3. 
Martindale,    B.    R.  T.    41    G.   3.        1  Bot.  &  Pal.  67. 
1  East's  R.  497. 

(18)  Where  tlierc  are  several  covenantees,  and  one  of  them  onl^r 
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The  defendant  covenanted*,  that  he  would  not  agree  for 
the  taking  the  farm  of  the  excise  of  beer  and  ale  for  the  coun- 
ty of  York,  without  the  consent  of  the  plaintift  and  another; 
and  the  plaintiff  alone  brought  this  action  of  covenant;  and 
assigns  for  breach,  the  defendant's  agreeing  for  the  said  ex-  , 
cise,  without  his  consent;  upon  which  the  plaintiff  had  a 
verdict,  and  one  thousand  pounds  damages  given.  The  court 
were  of  opinion,  that  here  was  no  joint  interest,  but  that  each 
of  the  covenantees  might  maintain  an  action  for  his  par- 
ticular damages,  or  otherwise  one  of  them  might  be  remedi- 
less: for,  suppose  one  of  them  had  given  his  consent,  that  the 
defendant  should  farm  this  excise,  and  bad  secretly  received 
some  satisfaction  or  recompense  for  so  doing,  is  it  reasonable, 
that  the  other  should  lose  his  remedy,  who  never  did  con- 
sent? 

4.  Of  void  and  illegal  Covenants. 

Although  the  law^  from  the  deliberation  and  solemnity 
which  accompanies  the  execution  of  a  deed,  presumes  a 
consideration,  and  delivers  the  covenantee  from  the  neces- 
fiity  of  proving  it,  yet  that  doctrine  applies  only,  where  the 
deed  is  good  on  the  face  of  it:  for  a  consideration  cannot 
be  presumed  to  support  a  deed  which  is  void  on  the  face 
ofit 

Hence  where  in  covenant  the  plaintiff  declared,  that  de- 
fendant, being  single  and  unmarried^,  by  deed  promised  the 
plaintiff  (she  being  sole  and  unnoclrried),  that  he  would  not 
marry  with  any  other  person  extept  herself,  and  if  he  should 
marry  with  any  other,  then  he  agreed  to  pay  plaintiff  a  cer- 

e  Wilkinson  v.  Lloyd^  s  Mod.  82.  g  Lowe  v.  Peers,  4  Burr.  3225 » Wilmot 

f  Lowe  V.  Peers,  4  Burr.  32S5.  Wilmot        364.  S.  C.  cited  in  Gibson  t.  Dickie, 
364.  S.  €•  3  Maolc  und  Selwyo,  463. 


brings  an  action,  without  averring  in  the  declaration  that  the 
others  are  dead ;  the  defendant  may  either  take  advantage  of  it 
at  the  trial,  as  a  variance  on  the  plea  of  non  est/actum^  Serjeant 
Williams,  1  Saunders,  154.  u.  (1),  or  he  may  crave  oyer,  and  de- 
mur generally.  Bull.  N.  P.  158.  and  per  Lee,  C,  J.  in  Vernon  v. 
Jefferies,  7  Mod.  360.  8vo.  ed.  In  Eccleston  v.  Clipsham,  1 
Saund.  153.  the  objection  having  been  taken  in  arrest  of  judgment 
the  plaintiffs  discontinued*  N.  Where  there  are  two  covenantors 
and  one  only  is  sued,  the  defendant  must  take  advantage  of  the 
omission  by  plea  in  abatement.  Per  Lee,  C.  J.  in  Vernon  t.  Jef- 
feriesi  7  Mod.  360.  8vo.  edit. 
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tain  sum  of  money  within  a  fixed  time  after  such  marriage ; 
the  declaration,  after  averring  that  defendant  bad  married 
another  person,  assigned  for  breach,  the  non*payment  of  the 
money :  It  was  adjudged,  after  motion  in  arrest  of  judgment, 
in  B.  R.  4  Burr.  2225.,  and  afterwards  in  the  Excliequer 
Chamber,  on  writ  of  error,  14tb  November,  1769,  (see  notes 
of  opinions  and  judgments  by  Wilmot,  C.  J.  p.  3(i4.)  that  this 
covenant,  not  to  marry  any  body  except  a  person,  who  was 
not  obliged  to  marry,  being  to  every  purpose  the  same  as  a 
general  restraint,  and  being  unsupported  by  any  consideration^ 
the  principle  of  public  utility  interposedi  and  forbad  the  sus- 
taining an  action  for  the  breach  of  it. 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  annual 
sum  **,  by  way  of  separate  mamtenance  for  his  wife,  in  case 
of  their  future  separation,  with  the  consent  of  such  trustees 
or  their  executors,  is  valid  in  law. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  cre- 
ditors their  full  debts  ^,  in  consideration  that  they  will  not  pro- 
ceed any  further  under  the  commission,  is  good  in  law. 

Where  the  principal  act  to  be  performed,  as  conveying 
an  estate,  granting  a  lease,  &c.  is  void,  relative  and  depen- 
dent covenants  are  void  also ;  as  where  A.,  being  possessed 
of  a  term  \  granted  to  B.  so  much  of  the  term  as  should  be 
unexpired  at  the  time  of  his  death,  and  covenanted  for  B.'s 
quiet  enjoyment ;  the  lease  being  void  for  uncertainty,  the 
covenant  was  holden  void  also. 

But  where  a  covenant  is  a  distinct,  separate,  and  inde- 
pendent covenant,  not  referring  to  the  estate  intended  to  be 
granted,  nor  waiting  upon  it;  in  that  case,  although  no 
estate  is  granted,  yet  the  covenant  will  be  valid  (19).  As 
where  in  covenant*,  the  plaintiff  declared,  that  defendant, 
by  deed,  granted  to  plaintiff  in  fee,  provided  that  if  the 
grantor  paid  so  much  money,  it  should  be  lawful  for  him  to 
re-enter,  and  that  defendant  covenanted  to  pay  the  money 

h  Rodney  v.  Chambers,    B.  R.  E.        k  CapeohiirstT.Capenbunt,T.Raym. 

43  Geo.  3.  3  East's  R  'J83.  37.  1  Lev.  45.  S.  C. 

i  Kaye  t.  Bolton,  6  T.  R.  134.  1  Nurthcole  y.  Underbill,  Salk.  199J 


(19)  When  that  which  is  good  and  that  which  is  void  are  put 
together  in  the  same  grant,  the  common  law  makes  such  a  con- 
struction, that  the  grant  shall  be  good  for  that  which  is  good,  and 
void  for  tiiat  which  is  void.  Per  Hutton,  J.  Ley's  Rep.  79«  cited 
by  LAwreace,  J.  8  East,  ^36. 
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to  plaintiify  and  breavh  assigned  for  the  non-pa3mient  of  the 
money.  After  judgment  by  default  and  writ  of  inquiiy  , 
executed,  it  was  objected,  that  nothing  passed  by  the  deed 
for  want  of  enrolment,  which  was  admitted ;  and  hence  it 
was  inferred,  that  the  covenant  was  void.  But  Holt,  C.  J. 
said,  that  it  was  not  material  whether  any  estate  passed ;  for 
the  covenant  to  pay  the  money  was  a  distinct,  separate,  and 
independent  covenant 

So  where  a  rector  granted  an  annuity  out  of  his  benefice", 
which  is  void  by  stat.  13  Ittliz.  c.  20.,  and  in  the  same  deed 
covenanted  personally  to  pay  the  rent-charge ;  it  was  holden, 
that  although  the  statute  avoided  the  security  of  the  rent- 
charge  upon  the  living,  yet  it  did  not  affect  the  personal  co- 
venant 

So  though  a  bill  of  sale  for  transferring  the  property  in  a 
ship,  by  way  of  mortgage,  may  be  void  ",  as  such,  for  not 
reciting  the  certificate  of  registry,  as  required  by  stat  26  6. 3. 
€•  60.  s.  17.,  yet  the  mortgagor  may  be  sued  on  a  collateral 
covenant,  for  the  payment  of  the  money  contain^  in  the 
samede^. 

In  like  manner,  although  a  covenant  by  the  lessee  for  pay- 
ment of  the  property  tax,  and  for  indemnifying  the  landlord 
from  it,  is  void  by  stat  46  Geo.  3.  c.  65.  s.  115.  195. ;  yet 
that  will  not  avoid  other  independent  covenants  in  the  lease, 
such  as  the  covenant  for  the  payment  of  rent®  • 

Where  A.  covenants  not  to  do  an  act',  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extinguishes  the  covenant;  but  if  A. 
covenants  to  do  an  act  then  unlawful,  and  a  subsequent 
statute  makes  it  lawful  to  do  the  act,  the  covenant  is  not  ex- 
tinguished. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for 
a  breach  of  any  of  the  covenants  contained  in  the  lease : 

Tenant  in  tail  demised  land  for  99  vears  \  and  covenanted 
for  himself  and  his  executors  for  the  quiet  enjoyment  of 
the  lessee.  The  tenant  in  tail  died  without  issue.  Soon  after 
his  death  the  lessee  assigned  to  the  plaintiff,  who  entered, 
but  shortly  after  was  ejected  by  the  remainder  man,  where- 
upon the  plaintiff  brought  an  action  against  the  executors 
of  the  tenant  in  tail  for  a  breach  of  the  covenant;    but 

m  Moays  r.  Leake,  8  T.  R.  41  J.  13  East,  sy.    See  also  Fuller  ▼.  AU 

n  Kerrison  y.  Cole,  S  East,  S3 1.  bott,  4  Taunt.  105. 

o  Gasketl  v.  King,  n   East,  i65.rc-    p  Dyer,  97.  pi. 973.  Salk.  198. 
cognized  in  M'igg  v.  jShuttleworth,    q  Andrew  t.  PcaTce,  1  Bos.  and  Pnl.  N. 

R.  158. 
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it  was  holden,  that  it  would  not  lie;  for  the  lease  beiiig  void 
at  the  time  of  assignment,  ho  interest  passed  under  it 

In  covenant',  the  plaintiff  declared^  that  by  deed  made 
between  her  as  attorney,  far  L  S.  on  the  one  part,  and  the 
defendant  on  the  other  part,  she  demised  a  house  to  the 
defendant,  and  that  he  covenanted  (not  saying  with  the 
plaintiff)  to  pay  the  rent  to  L  S.;  and  then  assigned  a  breach 
in  non-payment  of  rent,  to  the  damage  of  the  plaintiff  (the 
attorne]^).  On  demurrer,  it  was  objected  that  the  lease 
was  void,  and  that  an  action  could  not  be  maintained  upon 
it,  especially  by  the  plaintiff,  who  was  the  attorney  only^ 
and  to  whom  the  rent  was  not  reserved ;  neither  Was  there 
any  covenant  with  the  plaintiffs  the  words  being  general, 
that  he  covenanted  to  pay  the  rent  to  I.  S. ;  that  the  power 
was  not  pursued  by  a  lease  in  the  name  of  the  attorney, 
for  it  ought  to  have  been  in  the  name  of  the  principal*. 
The  court  gave  Judgment  for  the  defendant,  observing  that 
in  a  good  lease  tne  rent  might  be  reserved  to  a  stranger  who 
was  not  a  party  to  the  deed,  but  not  in  the  present  case 
where  the  oeed  was  void ;  that  the  deed  being  void,  so  as  not 
to  pass  any  interest  in  the  land,  it  was  but  just  that  it  should 
be  void  as  to  the  reservation  of  rent,  especially  whete  the  co« 
venant  was  not  tvith  the  plaintiff,  and  where  the  rent  was  not 
reserved  to  her. 

5.  Of  the  Covenant  not  to  assign  without  Licence. 

A  covenant  not  to  assign  or  under-let  without  licence  of 
the  lessor,  with  a  clause  of  re-entiy  in  case  of  breach,  is 
frequently  introduced  into  leases,  for  the  purpose  of  secuN 
ing  to  the  lessor  a  responsible  tenant  in  whom  he  can  repose 
a  confidence  (20).    It  will  be  proper  therefore  to  consider 

r  Frantin  ▼.  Small,  Str.  705.  t  9  Rep.  76  b. 


(20)  In  Henderson  v.  Hay,  3  Bro.  Ch.  Cas.  632.  upon  a  bill 
filed  for  the  specific  performance  of  an  agreement  by  a  landlord  to 
grant  a  lease  of  a  public  house,  containing  the  comwon  and  usuat 
covenanu ;  Lord  Thurlow,  Cb.  was  of  opinion,  that  though  the 
covenant  not  to  assign  without  licence  mi^ht  l>e  a  very  usual  one, 
where  a  brewer  or  vintner  let  a  public  house,  that  would  not  make 
it  a  common  covenant;  and  declared,  that  the  landlord  was  not 
entitled  to  have  it  inserted  in  the  lease.  In  Moi^n  v.  Slaughter, 
1  Esp.  N*  P.  C.  8.  Lord  Kenyon,  C.  J.  heUl  such  a  covenant  to 
be  a  fair  and  usual  coveiumtr     But  in  Church  v«  Brown^  i5  Ves. 

QQ 
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the  effect  and  operation  of  such  covenant ;  ^hat  will  aitioitat 
to  a  breach  of  it,  and  what  to  a  dispensation  from  it* 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  sef 
over  \  or  otherwise  do  or  put  away  the  lease  of  the  premises 
thereby  demised,  or  any  part  thereof,  to  any  person,  without 
the  licence  of  the  lessor  m  writing ;  it  was  holdra,  that  an 
underlease  was  not  a  breach  of  this  covenant 

But  where  the  words  of  the  covenant  were",  that  the 
lessee  would  not  set,  let^  or  assign  over  the  whole  or  part  of 
the  premises  without  leave;  it  was  holden,  that  an  under- 
lease amounted  to  a  breach.  So  where  the  proviso  was,  that 
the  lease  should  be  void*,  "  if  the  lessee  assigned  or  other- 
wise parted  with  the  indenture  of  lease,  or  the  premises 
thereby  demised,  or  any  part  thereof,  for  the  whole  or  any 
part  of  the  term,  without  leave  in  writing;**  it  was  holden, 
that  the  words  included  an  underlease.  And  here  it  is  to  be 
Observed,  that  a  lease  by  the  lessee  for  the  whole  term 
amounts  to  an  assignment,  although  the  rent  be  reserved  to 
the  lessee,  and  a  power  of  re-entry  given  to  him,  and  not  to 
the  reversioner  y  (21).  But  if  a  day  only  be  excepted  out  of 
the  term,  then  it  is  an  underlease*. 

If  a  lease  contain  a  proviso,  making  it  void  if  the  lessee*, 

t  Crusoe  dcm.  Bugby  y.  BleQcowe,  y  Palmer  v.  Edwardt,  Douf^.  186.  d. 

3  WiU.  934.  3  B1.  R.  766.  S.  C.  t  Holford  v.  Hatch,  Doug.  189. 

ti  Roc  d.  Gregioa  ▼.  Harrison,  3  T.  R.  a  Roe  d.  Gregsou  ▼.  HarriaoDy  s  T.  R. 

496.  *  435. 

.  1L  Doe  d.  Holland  y.  Worseley,  iCamp. 

N.  P.  C.  80.  Elleo  borough,  C.J. 


258.  531.,  the  opinion  of  Lord  Thurlow  was  recognized  by  Lord 
Eldon^  Chr.,  and  in  Brown  v.  Ruban,  15  Yes.  5^9,  Sir  W«  Grant, 
M.  R.  held,  that  under  an  agreement  for  a  lease  **  with  usual  co- 
venants'* the  lessor  was  not  entitled  to  this  covenant  against  assign- 
ing or  underletting  without  licence. 

(21)  In  Poultney  v.  Holmes,  1  Str.  405.  where  the  question 
was,  whether  a  parol  agreement  by  the  lessee  to  transfer  the  re- 
maining interest  in  a  term  of  more  than  three  years  orieinailj» 
when  there  was  only  a  year  and  a  half  to  run,  reserving  the  rent 
to  himself,  and  not  to  the  reversioner,  was  void  within  the  meaning 
of  the  statute  of  frauds,  Pratt,  C.  J.  ruled  at  Nisi  Prius,  that  this 
inast  be  taken  as  a  lease,  and  not  as  an  assignment^ ;  because  the 
rent  was  reserved  to  ihe  lessee.  It  is  observable  that  when  this 
case  was  cited  in  Palmer  v.  Edwards,  Buller,  J.  said,  that  it  did 
not  come  up  to  that  case ;  for  Poultney  v.  Holmes  only  determined, 
that  what  could  not  be  supported  as  an  assignment  should  be 
good  as  an  underlease. 
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hiA  e^tecutors^  or  adminiiitratorB,  alien  i^ithdut  licence  in 

Writing,  a  voluntary  assignment  by  the  executor  or  admi-^ 

•nistratbr,  without  such  leave,  will  amount  to  a  forfeiture  (22). 

An  assignment  by  operation  of  law  will  not  amount  to  a 
forfeiture : 

This  point  was  decided  for  the  first  time  in  Doe  d.  Mit-» 
thinson  v.  Carter,  8  T«  R.  57.  where  it  was  holden,  that  an 
assignment  to  a  person  purchasing  the  term  from  the  sheriff 
under  a  bona  fide  execution,  would  not  amount  to  a  for* 
feiture  (23). 


{'ii)  In  Seers  n  Hind»  I  Veir.  Jun.  995»  one  of  the  questions 
was,  whether  extern  tors  were  warranted  in  disposing  of  a  lease  as 
assets  of  the  testator,  where  there  was  a  proviso  against  alienation 
by  the  lessee*    Lord  Thurlow,  Cb.  said,  **  If  A.  lets  a  farm  to  B., 
with  a  covenant  not  to  alien,  and  B.  dies,  may  not  his  executors 
dispose  of  the  terai  ?     I  think  it  has  been  determined  that  they 
may,  amd  I  have  always  Uken  it  to  be  clear  law.     It  is  an  aliena- 
tion by  the  act  of  God.    I  remember  Lord  Camden  entered  into 
the  question  much  in  the  same  way*     He  took  it  to  be  cldUr  law, 
that  an  alienation  by  death  could  not  be  a  forfeiture.     In  the  case 
of  a  lease  for  years  to  A.,  it  goes  to  his  executors,  not  by  way  of 
limitation,  as  in  the  case  of  a  remainder  over^  &c.,  but  it  goes  to 
them  as  comtne  in  the  place  of  the  lessee.     I  understood  it  to  be 
well  settled  as  1  have  stated^     But  I  do  not  mean  to  lay  down,  that 
a  man  may  not  by  a  clause  in  his  will  provide,  that  in  case  of  a  de* 
volution  to  executors^  it  shall  not  be  alienable  by  them ;  but  it 
must  be  very  special  for  that  purpose/* 

(23)  It  seems  that  the  same  rule  would  hold  in  the  case  of  an 
assignment  under  a  commission  of  bankrupt :  and  of  this  opinion 
was  Lord  Macclesfield,  in  Goring  v.  Warner,  2  Eq.  Cas*  Abr.  100. 
and  7  Vin.  85.  pi.  9.  conceiying  that  an  assignment  of  this  kind, 
being  by  virtue  of  a  statute,  was  not  within  the  terms  of  the  co* 
venant»  which  extended  only  to  the  act  of  die  party.  So  Lord 
Hardwicke,  Ch.  in  Philpot  v.  Hoare,  Amb.  480^  expressed  an  opi* 
nion,  that  a  covenant  by  a  lessee  not  to  assign  without  licence,  did 
not  bind  the  assignee  of  the  lessee  under  a  commission  of  bankrupt, 
if  the  assignment  was  not  fraudulent.  See  also  3  Wils.  337.  and 
Fox  V.  Swan.  Sty.  483.  And  Doe  v.  Sevan,  3  M»  and  S»  363» 
where  thin  point  was  expressly  determined. 

It  appears  from  the  preceding  opinions,  that  a  mere  covenant  not 
to  asMgn  without  licence  in  writing,  is  not  suflicient  to  protect  the 
inteiests  of  the  lessor  in  all  events,  and  therefore  cautious  landlords 
cause  a  special  proviso  to  be  inserted  in  their  leases,  providing 
against  the  consequences  of  a  bankruptcy*  The  form  of  this  pro* 
viao  may  be  seen  in  Roe  d*  Hunter  v.  Galliers,  9  T.  R.  133.  where 
the  validity  of  a  covenant  of  this  kind  was  called  in  question,  the 
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But  where  the  execution  is  in  fraud  of  the  covenant  \  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  les- 
sor may  re-enter ;  as  where  the  lessee  gives  a  warrant  of  at- 
torney to  confess  judgment  to  a  creditor  for  the  express  pur- 
pose of  enabling  such  creditor  to  take  the  lease  in  execution 
under  the  judgment 

Under  a  covenant  not  to  alien  without  leave,  if  leave  is 
'oncegratitedy  the  covenant  is  entirely  discharged : 

Corpus  Cbristi  College  in  Oxford^,  demised  land  for  a 
term  of  years  to  A.,  with  a  condition,  that  neither  A.  or 
his  assigns  should  alien  the  land  without  the  special  licence 
of  the  lessors ;  afterwards  the  lessors,  by  writing  under  seal, 
licensed  A.  to  alien  the  land  to  any  person,  and  A.  afterwards 
assigned  the  term  to  B. :  after  B/s  death,  C.  became  en- 
titled to  the  term,  and  assigned  it  to  the  defendant  Syms. 
The  lessors  entered  for  condition  broken.  It  was  resolved 
l>y  the  courts  that  the  alienation  by  licence  to  B.  had  deter- 
mined the  condition  as  to  the  assignees;  and  that  it  was  not 
in  the  power  of  the  lessors  to  dispense  with  an  alienation 
for  one  time,  and  yet  to  consider  the  estate  aliened  or  de- 
mised as  afterwards  remaining  subject  to  the  condition;  for 
a  condition  is  to  be  taken  stnctly,  and  by  the  alienation  with 
licence  it  is  satisfied. 

So  in  the  case  of  a  demise  to  A.,  B.,  and  C,  with  a  like 
condition,  if  a  licence  to  alien  be  granted  to  A.;  and  A.  aliens 
by  virtue  of  such  licence,  the  condition  is  determined  as  to 
B.andC.  (34). 

b  Doc  d.  MitchhiMB  V.  Carter,  ST.  ].  S.C.  See  the  record  of  apecial 
R-  300.  Terdict,  Co.  Ent.  6S4  b.  pi.  93. 

c  Dompcr  T.8yiDt,4Rep.  iJpb.Cro.  d  Leeds  and  Cromptou  adjodgcd; 
Elis.  SIS.  1  Roll.  Abr.  471.  (G.)  pi.        cited  in  4  Rep.  uo.  a.  1  Roil.  Abr. 

473.  (G.)  pi.  7.  S.C. 


court  however  decided  in  favour  of  it.  But  N.  if  standing  timber 
be  sold  to  a  trader  with  a  proviso  in  case  of  bankruptcy,  that  the 
vendor  shall  retake  it,  such  proviso  is  void.  Holroyd  v.  Gwynne» 
«  Taunt  176. 

Seiealso  Doe  v.  Cldrke,  8  East,  185,  where  a  term  for  years  in  a 
house  was  made  to  continue  and  depend  on  the  personal  occupa- 
tion of  the  lessee;  the  lessee,  having  become  a  bankrupt,  ceased 
to  live  in  the  house  in  consec|uence  of  his  assignees  having  sold  it, 
it  was  holden,  that  there  was  an  end  of  the  bankrupt's  interest  in 
the  premises,  ami  that  the  lease  was  determined. 

(^24)  So  in  the  case  of  a  demise,  upon  condition  that  the  leasee 
shall  not  alien  the  land  or  any  part  thereof  without  the  assent  of 
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Lessee  covenanted  that  he^  his  executors,  or  administrators, 
would  not  demise,  &c.  the  premises  without  licence ;  the  lessee 
became  a  bankrupt;  his  assignees  took  to  the  lease,  and  as* 
signed  it  to  A.  who  assigned  it  to  the  original  lessee,  who  un- 
derlet to  B. ;  it  was  holden  that  the  covenant  of  the  lessee  was 
discharged  by  49  Geo.  3.  c.  121,  s.  19 ;  and  consequently  that 
the  subsequent  underletting  l^  the  lessee  was  no  breach  of 
that  covenant,  which  no  longer  existed  *. 

Whether  the  licence  to  assign  be  general,  as  in  the  preced- 
ing case  of  Dumper  v.  Syms,  or  particular  as  "  to  one  parti- 
cular pe^son^  subject  to  the  performance  of  the  covenants  in 
the  original  lease/'  yet  the  condition  is  gone,  and  the  assignee 
may  assign  without  a  licence.  But  where  there  is  an  ex- 
ception out  of  the  original  restriction  to  alienate  in  favour  of 
an  assignment  by  will,  and  an  assignment  is  made  by  the  lessee 
by  will ;  and  then  his  executors  make  another  assignment,  and 
not  by  will,  it  seems  that  this  last  assignment  is  bad'. 

It  is  to  be  observed,  that  acceptance  by  the  lessor  of  rent 
due  after  condition  broken  with  notice,  is  a  waver  of  the  for- 
feiture\ 

A  court  of  eauity  will  not  relieve  against  a  forfeiture  occ^^v 
sioned  by  breach  of  this  covenant*. 


6.  Of  the  Covenant  for  quiet  Enjoyment. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to^ 
tortious  entries  by  a  stranger  \  This  opinion  prevailed  at  an 
early  period  of  our  law,  for  in  the  year  book  26  H.  8.  3  b.  we 
And  the  following  case:  A  man  made  a  lease  for  years  by  in- 
denture, and  by  a  clause  in  that  lease  covenanted  to  warrant 
the  demised  premises  during  the  term  of  the  lessee ;  afterwards 

e  Doe  d.  Cheere  ▼.  Smith,  s  Taant.  Cowp.  804.  Whiclicot  v.  Fox>  Crr< 

795.  Jac.  39s. 

f  Brammell  ▼.  Macphenoo,  14  Vea.  i   18  Vcs.  63. 

173.  Eldon,  Ch.  k  Darlc  ▼.  Sacbererell,  a^odgcd  oa 

g  Lloyd  ▼.  Crispe,  5  Taunt.  S49.  demurrer.     1  Roll.  Ahr,  Condition, 

h  Goodrigbt    d.    Walter  ▼.  Davida,  (V)  pi.  7.     Hayca  y.  Bickerstaff,  £. 

SI  Car.  9*  Vangh.  119. 


thelessory  and  afterwards  the  lessee  aliens  part,  with  the  assent  of 
the  lessor,  the  lessee  may  alien  the  residue  without  such  assent,  per 
Pophaniy  C.  J.  4  Hep.  120.  a.  who  denied  the  contrary  position^, 
^thou^^h  adjudge  in  Dyer^  334  b.  pi.  33.)  to  b^  lawr 
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the  lessee  was  ousted  by  one  who  had  not  any  right  to  the 
premises ;  and  the  question  was,  whether  the  lessee  should 
have  writ  of  covenant  against  the  lessor  or  npt :  and  Engle- 
field,  J.  said,  "  The  lessee  shall  not  have  writ  of  covenant 
against  his  lessor  where  be  is  ousted  by  wrong;  for  he  may 
have  writ  of  trespass  or  ejeetionejirma  against  him  who 
ousted  him ;  but  if  he  was  ousted  by  one  who  had  tiUe  para- 
mount against  him,  as  in  that  case  he  cannot  have  any  remedy 
[against  the  person  ousting  him»]  he  may  have  writ  of  cove- 
nant against  the  lessor  by  force  of  the  warranty  2  quvd  Juit 
^ncessum  per  plusors"  (25). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  con- 
fined to  covenants  in  leases  for  years,  for  in  Dudley  v.  Foln 
liott,  B.  R.  E.  30  Geo.  3.  3  T.  R.  584.  it  was  adjudged,  that  a 
general  (Covenant  in  a  conveyance  of  lands  in  fee,  that  the 
grantor  had  legal  title,  and  that  the  grantee  might  peaceably 
^njoy  the  premises  without  the  interruption  cf  the  grantor 
and  his  heirs,  or  any  other  person,  did  not  extend  to  the  acts 
of  wron^  doers ;  but  only  to  the  acts  of  persons  claiming  by 
a  legal  title. 

The  distinction  taken  in  these  cases  illustrates  the  reason  of 
the  following  rule,  viz.  that  in  actions  for  breach  of  a  general 
f  ovenant  for  quiet  enjovment,  it  is  essentially  necessary,  that 
It  should  app^r  on  the  face  of  the  declaration,  that  the  eviction 
was  made  by  a  person  claiming  by  a  legal  title.  In  Tisdaie 
V.  Sir  W.  Essex,  Hob.  34.  in  an  action  on  a  covenant  in  a 
^ease  for  years,  for  enjoyment  during  the  term,  the  breach 
assigned  was,  that  one  n.  Elsing  entered  upon  the  plaintiff 
and  ejected  him.  The  question,  on  demurrer  was,  whether 
(he  ejectment  bv  Elding  being  taken  to  be  by  wrong,  because 
no  title  was  laid  in  him,  should  be  adjudged  a  breach  of  cove- 
nant; the  court  was  of  opinion  that  it  should  not  be  so  ad- 
judged (26). 


(95)  See  also  aS  H.  6.  69  b.  pi.  96.  26  H.8.  3.  b.  pi.  11.  F.  N. 
B.  349.  ed.  4to.  to  the  same  effect* 

(96)  The  following  abrid^ent  of  the  record,  in  Tisdaie  v.  £s» 
sex,  is  taken  from  Winch's  Entries,  1 19,  ed.  168O.  **  Count  upon 
indenture  of  articles  brought  hy  Tisdaie  a^inst  Essex,  in  which 
defendant  covenanted  that  the  plaintiff  should  enjoy  certain  lands 
for  seven  years,  from  such  a  ^ay,  and  that  he  should  quietljr  re* 
move  such  edifices  as  should  b^  erected  during  the  term,  within 
three  months  after  the  expiration  of  the  term,  and  that  defendant 
would  make  plaintiff  a  good  lease,  or  some  security  for  the  quiet 
enjoyment  of  th^  premise  and  thereupon  the  phuntiff  covenanted 
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FrcHxi  the  following  cases  it  may  be  collected  in  what  man- 
ner the  averment  of  title  in  the  party  evicting  ought  to  be 
made,  in  assigning  the  breach  of  covenant 

In  an  action  on  a  covenant^  in  a  lease  for  quiet  enjoyment 
the  breach  assigned  was,  that  at  the  time  of  the  demise  to  the 
plaintiff,  one  J.  B.  Pierson  had  lawful  right  and  title  to  the 
promises,  and  having  such  latoful  right  and  title,  entered  and 
ejected  plaintiff.  On  special  demurrer  to  the  declaration,  it 
w^  objected,  that  the  plaintif}',  in  alleging  the  eviction, 
ouglitiio-  have  shewn  the  title  of  J.  B.  Pierson,  or  at  least  it 
should  have  been  averred,  that  J.  B.  Pierson  had  such  a  title 
as  was  inconsistent  with  the  plaintifTs  title  to  possess  these 
premises ;  that  though  it  was  alleged,  that  J.  B.  r.  had  lawful 
right  and  title  to  the  premises,  he  might  only  have  had  a  title 
to  recover  in  a  real  action,  and  not  a  right  of  entry ;  and  that 
the  mischief  to  be  apprehended  from  this  loose  mode  of  plead*- 
ing  was,  that  it  migtit  give  a  cover  to  an  eviction  by  collusion 
(27).  The  court  overruled,  the  objections,  and  gave  judg- 
ment for  the  plaintiff;  Lord  Kenyon,  C.  J.  observing,  that  if 
the  declaration  was  certain  to  a  common  intent,  it  was  suffi- 
cient ;  that  it  would  be  doing  violence  to  the  words  to  say, 
that  the  lawful  right  and  title,  which  it  was  stated  J.  B.  P. 
had,  did  not  legalize  his  entry ;  that  the  fair  import  of  the 
words  was,  that  he  had  lawful  right  and  title  to  do  that  which 
he  did.  BuUer,  J.  said,  that  when  it  was  stated  "  that  the 
party  having  a  lawful  right  and  title  entered,'*  it  was  the  same 

I  Foster  ▼.  Pierson,  4T.  R.  6l7* 


to  pay  defendant  a  certain  rent,  and  that  he  would  deliver  up  pos- 
session to  the  plaintiff  at  the  end  of  the  term.  Averment,  that  he 
entered  on  such  a  day  and  became  possessed,  and  assigns  for  breach, 
that  one  Elsing  ejected  him.  Demurrer.  Joinder.*'  To  the  record, 
which  is  stated  at  length  in  Winch's  Entries,  Winch  has  subjoined 
the  following  note :  **  In  this  case  two  points  were  moved — The 
one,  if  it  were  a  lease  for  seven  years-^2.  If  there  was  a  good 
breach  assigned.— My  opinion  and  that  of  my  brother  Nychods, 
was,  that  it  was  a  good  lease.  Warburton  e  contra.  On  the  se* 
cond  point,  Warburton  and  Jones  held,  that  there  was  not  any 
breach  assigned.  Nycholls  e  contra."— (Winch  has  not  mentioned 
what  his  own  opinion  on  the  second  point  was  ;  but  he  concludes 
the  note  with  stating,  that  Hobart,  C.  J.  was  of  opinion  with  him 
in  both  points,  and  judgment  was  given  against  the  plaintiff.) 

(S7)  Another  objection  wa&  taken,  viz.  that  it  was  not  stated, 
that  the  plaintiff  was  evicted  by  legal  process ;  but  this  objection 
was  riMudoned,  the  precedents  being  against  it. 
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as  saying,  "  He  entered  by  lawful  right  and  title.**    In  the 
preceding  case  the  olyection  "  that  the  title  of  the  party 
evicting  was  not  particularly  set  forth/*  was  not  pressed  upon 
the  court;  but  in  Hodgson  v.  the  East  India  Company, 
8  T.  R.  278.  this  objection  recurred,  and  the  attention  of  the 
court  was  directed  to  it ;   but  it  was  overruled,  notwithstand* 
ing  a  contrary  decision  on  error  in  the  Exchequer  Chamber, 
in  White  v.  Ewer,  Cro.  Eliz.  833. ;  and  Lord  Kenyon,  C.  J. 
delivering  the  opinion  of  the  court,  said,  that  to  compel  the 
plaintiff  to  set  j&rth  the  particulars  of  the  title  of  the  person 
who  entered  on  him,  would  impose  insuperable  difficulties  on 
him;  for  the  knowledge  of  those  particulars  could  not  be  ac- 
quired, except  by  an  inspection  of  title  deeds,  to  which 
plaintiff  could  not  have  any  access.    It  must  be  observed, 
however,  that  although  it  oe  not  necessary  to  set  forth  the 
particulars  of  the  title  of  the  party  evicting,  yet  room  must 
not  be  left  for  any  intendment,  that  such  title  is  derived  from 
the  plaintiff;  for  where  defendant"^  by  fine  $ur  concessit 
granted  certain  lands  to  plaintiff  for  years,  and  warranted  the 
same  against  all  men  during  the  term;  in  an  action  of  cove- 
nant on  this  warranty,  the  breach  assigned  was,  that  one  S., 
after  the  commencement  of  the  term,  and  during  the  term, 
having  lawful  right  and  title  to  the  premises,  entered  and 
ejected  plaintiff;  defendant  tendered  issue  on  the  ejectment: 
after  verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  the  breach  was  not  well  assigned ;  because  S.  might  have 
had,  at  the  time  of  his  entry,  a  lawful  right  and  title  to  the 
premises  under  the  plaintiff  himself;  and  as  it  was  not  stated . 
in  the  declaration,  tnat  S.  had  title  to  the  premises  before  the 
fine  was  levied,  it  should  be  intended,  that  he  had  a  right  to 
the  premises,  at  the  time  of  l^is  eqtry,  by  a  puisne  title,  to 
which  the  covenant  of  defendant  did  not  extend.    The  cpurt 
{absente  Kelynge^  C.  J.)  held  that  the  breach  wa^  not  \veU 
assigned. 

So  in  an  action  against  executors"  (in  their  own  right)  who 
had  assigned  a  lease  belonging  to  their  testator  by  way  of 
mortgage,  and  had  covenanted  for  good  title  and  quiet  enjoy- 
ment of  the  plaintiff,  without  disturbance  from  them  or  any 
other  person ;  the  breach  assi^ed  was,  that  the  plaintiff  was 
evicted  in  consequence  of  a  judgment  in  ejectment,  by  one 
Yates,  having  lawful  title  to  the  premises.  On  special  de- 
murrer it  was  objected,  that  it  did  not  appear  that  Yates's 
title  commenced  by  any  act  of  the  defendants,  or  prior  to  the 
^signment  made  by  them  to  the  plaintiff,  who  might  there- 
in Wotton  y.  Hele,  2  Stand.  177.  n  NoblcT.  King  and  Svitb,  1 H.  Bl.  M- 


COVENANT.  457 

fore  have  been  evicted  by  means  of  some  act  done  by  himself 
since  the  assignment    Judgment  for  the  defendants. 

This  intendment,  viz.  that  the  title  of  the  party  evicting 
was  derived  from  plaintiff,  may  be  precluded  by  averring, 
(if  the  facts  of  the  case  warrant  such  an  averment)  that  the 

ferson  evicting  entered  by  lawful  title,  which  accrued  to 
im  before  the  date  of  the  conveyance  to  the  plaintiff  (28), 
as  in  Buckly  v.  Williams,  3  Lev.  325,  '  Covenant  upon  ar- 
ticles, whereby  defendant  covenanted  that  plaintiff  should 
quietly  enjoy  a  close,  and  that  one  Knolls  (who  had  a  title 
to  the  premises  by  virtue  of  a  certain  lease  to  him  thereof, 
made  before  the  making  of  the  articles  aforesaid^)  entered 
upon  the  plaintiff  and  expelled  him.  After  verdict  for 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned ;  because  plaintiff  did  not  shew  what 
title  Knolls  had ;  and,  perhaps,  the  title  which  he  had  was 
under  the  plaintiff;  but  the  objection  was  overruled ;  for  the 
title  of  Knolls  could  not  be  supposed  to  be  under  the  plaintiff; 
for  the  declaration  states,  that  Knolls  had  a  title  by  virtue  of 
a  demise  made  to  him  before  the  making  of  the  articles  to  the 

Elaintiff,  and  let  the  title  be  derived  from  whom  it  will,  yet 
eing  before  the  articles  made  with  the  plaintiff,  the  covenant 
is  broken. 

The  preceding  remarks  have  been  confined  to  the  cases  of 
general  covenants  and  evictions  by  strangers;  but  in  cases 
where  the  covenant  is  particular,  as  against  interruption  by  the 
grantor  or  lessor,  or  by  any  person  expressly  named;  upon  the 
eviction  of  the  covenantee  by  the  grantor  or  lessor,  or  by 
the  person  expressly  named,  it  is  not  necessaiy  for  the  plain- 
tiff  to  aver  title  in  the  party  evicting. 

In  covenant*,  the  declaration  stated  that  the  defendant 
granted  a  messuage,  with  the  appurtenances,  to  plahitiff  in  fee, 
and  covenanted  for  plaintiff's  quiet  enjoyment  thereof,  without 
jtheiawful  let,  entry,  eviction,  or  interruption  of  the  defendant; 
^nd  assigned  for  breach,  that  defendant  hindered  plaintiff  iu 

o  Lloyd  V.  Tomkiei,  i  T.  R.  67I. 


(28)  Or  by  averring  that  at  the  time  of  th^  demise  to  the  plain- 
tiff, the  party  evicting  had  lawful  title;  as  was  done  in  Foster  v. 
Pieraon,  4  T.  R.  617.  and  ante  p.  455,  or  that  the  party  evicting 
entered  by  virtue  of  a  title  theretofore  made,  hy^Jromt  and  under  the 
defendant^  as  was  done  in  Hodgson  v.  India  Company,  8  T.  R.  278. 
Bat  merely  averring  that  J.  S.  entered  claiming  title  from  the  de«i 
feodant^  is  not  sufficient,  Aleyn,  38.  Eeles  v.  LAmbert. 


45S  COVENANT. 

the  enjoyment  of  a  pew  appurtenant  to  the  messuage;  on  ge* 
neral  demurrer  it  was  objected,  that  the  injury  complained  of 
ought  to  be  the  subject  of  an  action  of  trespass,  but  could  not 
be  the  foundation  of  this  action,  the  covenant  being  against 
all  lawful  disturbance:  to  this  it  was  answered,that,  where 
the  breach  complained  of  was  the  act  of  the  covenantor,  any 
interruption  was  sufficient  to  support  this  action  aj^ainst  him. 
Judgment  for  the  plaintiff;  Asnhurst,  J.  observing,  that  it 
was  not  necessary  that  the  party  against  whom  the  action  was 
brought  should  nave  a  title:  it  was  sufficient  if  he  did  the 
act  under  a  claim  of  title;  that  in  this  case  the  act  itself  as- 
serted a  title;  for  the  defendant  locked  up  the  pew,  which 
was  as  strong  an  assertion  of  right  as  could  well  be  imagined. 

So  where,  in  covenant  >*,  the  plaintiff  set  forth  a  covenant 
which  r/ecited  that  defendant  had  sold,  to  the  plaintiff's 
testator,  goods  which  had  been  seized  by  one  6eli,  and 
therefore  defendant  covenanted  to  plaintiff's  testator,  to  save 
him  harmless  from  any  costs  or  damages  relating  to  such 
seizure,  and  then  assigned  for  breach,  that  the  said  Bell, 
having  seized  the  goods  under  pretence  of  a  debt  due  from 
defendant  to  him,  touching  which  seizure  testator  was  put 
to  great  expense,  which  defendant  neglected  to  pay.  It  was 
objected,  that  the  covenant  did  not  extend  to  tortious  acts, 
for  which  the  plaintiff  had  a  remedy,  and  therefore  the  title 
of  Edward  Bell  ought  to  have  been  set  forth;  that "  having 
lawful  title"  was  not  sufficient;  that  here  it  was  only  said 
"  under  pretence,"  which  was  not  so  strong.  The  counsel 
for  the  plaintiff  admitted  it  to  be  a  general  rule,  that  the 
plaintiff  must  shew  a  title  in  the  disturber;  but  insisted 
that  that  rule  extended  only  to  the  case  of  a  general  cove- 
nant, and  not  where  it  was  particular  against  the  acts  of 
•particular  persons;  for  in  that  case  it  comprehended  even 
tortious  acts.  And  by  the  court:  This  pretence  of  Bell's 
being  recited  in  the  covenant,  shews  it  was  meant  as  a  se- 
curity against  it  in  all  events;  and  though  it  should  be  tor- 
tious, yet  being  particular,  it  falls  vnthin  the  distinction 
that  has  been  well  taken.  Adjourned,  and  Hil.  T.  follow- 
ing, judgment  for  plaintiff,  defendant's  counsel  declining  to 
»argueit. 

p  Perry  ▼.  Edward*,  i  Str.  400. 
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IV.  By  whom  the  Action  of  Covenant  may  he  main^ 

tainedf 

1.  Heir. 

S.  Executor. 
3.  Assignee. 

1,  By  Heir.— Covenants  which  run  with  the  land  will 
descend  to  the  heir  of  the  covenantee;  and  he  may  sue  for 
ft  breach  thereof;  as  where  the  lessee  covenanted  with  the 
lessor^,  his  executors,  and  administrators,  to  repair;  it  was 
holden,  that  the  heir  of  the  lessor,  though  not  named,  might 
have  covenant  against  lessee  for  not  repairing. 

PlaintiiT  declared  as  heir  on  a  covenant  by  lessee  for  years 
to  repair',  and  assigned  for  breach,  that  the  premises  were 
out  of  repair  for  a  period  of  time  which  included  a  portion 
of  his  ancestor's  liu;;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  after  verdict  for  the  plaintiff; 
but  it  was  overruled,  Holt,  C.  J.  observing,  that  if  the  pre- 
mises were  out  of  repair  in  the  time  of  the  ancestor,^  and 
continued  so  in  the  time  of  the  heir,  it  was  a  damage  to  the 
heir;  and  the  jury  give  as  much  in  damages  as  would  put 
the  premises  in  repair,  respect  being  had,  not  to  the  length 
of  time  they  continued  in  decay,  but  to  what  it  will  cost  at 
the  time  of  action  brought^  to  put  the  premises  in  repair. 

Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  and 
reasonable  acts  for  further  assurance  upon  request,  and  a  re- 
quest made  by  the  ancestor  in  his  life  to  levy  a  fine,  and  neg- 
lect so  to  do,  the  ancestor  not  being  evicted  m  bis  life,  but  the 
heir  being  evicted  afterwards,  the  heir  may  maintain  an  action 
upon  the  request  of  the  ancestor,  and  refusal. made  to  him; 
because  the  ultimate  damage  had  not  accrued  in  the  life  of  the 
ancestor*. 

2.  By  Executor. — ^A.  and  B.  his  wife,  by  indenture,  de- 
mised lands  to  C.  for  21  years,  and  thereby  covenanted,  that 
they  (viz.)  A.  and  B.  would  at  the  end  of  the  21  years  make  a 
good  lease  toC.  and  his  assigns  for  21  yearsS  commencing  at 
the  expiration  of  the  first  term.  During  the  first  term  the 
lessee  died,  having  made  his  will,  and  appointed  D.  his  exe- 
f:utrix,  who  entered,  &;c.  and  died,  having  made  her  will  and 

9  Longher  ▼.  WiHiami,  s  Lev.  99.    •  K ing T.Jones  and  aootber,  5  Taant* 

Skin.  305.  418. 

J  VWioB  ▼.  ChwDpicAi,  Salk.  141.  t  Chapman  y.  Daltoo,  Plowd.  8S4.  m. 
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appointed  the  plaintiff  her  executor,  who  entered,  &c.  At 
the  expiration  of  the  first  term,  A.  and  B.  having  refused  to 
grant  the  farther  lease,  an  action  was  brought  by  the  plaintiff 
(as  executor  of  D.  executrix  of  C.  the  lessee)  on  this  cove- 
nant against  A.  the  husband ;  and  it  was  adyudged  that  the 
action  would  well  lie  (!^9). 

Covenant  by  the  plaintiff  as  executor  of  J.  S  ".  The  de- 
fendant sold  lands  to  J.  S.  and  covenanted  with  him,  his  heirs, 
and  assigns,  that  he  should  enjoy  the  lands  against  all  persons 
claiming  under  one  A. ;  and  the  breach  assigned  was,  that  B. 
and  C,  m  the  life-time  of  the  testator,  entered  claiming  under 
A.  On  demurrer  to  defendant's  plea,  it  was  contended,  for 
the.  defendant,  that  the  covenant  was  with  J.  S.,  his  heirs,  and 
assigns,  touching  an  estate  of  inheritance ;  and  therefore,  that 
the  action  ought  to  have  been  brought  by  the  heir  or  assignee, 
and  not  by  the  executor:  but  it  was  resolved  by  the  court, 
that  the  eviction  beino;  to  the  testator  in  his  life-time,  he 
could  not  then  have  an  heir  or  assignee  of  this  land,  and  there- 
fore the  damages  belonged  to  the  executor,  though  not  named 
in  the  covenant ;  for  he  represented  the  person  of  the  testator. 

But  where  the  plaintiff  as  executrix  declared  that  the  d^ 
fendant,  by  deed,  conveying  to  plaintifi**s  testator  certain  laqd 
in  fee,  subject;  to  'redemption  on  payment  of  a  sum  certain, 
covenanted  with  the  testator,  his  heirs  and  assi^n^,  that  he 
was  at  the  tinie  of  the  execution  of  the  deed  seised  in  fee, 
and  had  a  right  to  convey,  &c.  and  assigned  for  breach  that 
the  defendant  was  not  seised,  &c.  and  had  not  a  right  to  con- 
vey, &c.  it  was  holden,  that  the  executrix  could  not  main- 
tain this  action  without  shewing  some  special  damage  to  the 
testator  in  his  life  time,  or  that  the  plaintiff  claimed  some 
interest  in  the  premises*.  But  the  plamtiff  being  devisee  in 
fee  sued  afterwards  in  that  character,  stating  as  damage,  that 
the  premises  were  thereby  of  much  less  value  than  they 
would  have  been,  and  that  she  had  beei;i  prevented  from 
selling  them  at  so  large  a  price  as  she  otherwise  would,  and 

it  was  holden  ^  that  the  action  was  maintainable. 

«  •    ■ 

tt  Lacy  V.    LeTing^on,    9    Lev.   96.  liTering  judgiiicut  of  court  ia  King^ 

1  Vent.  175.  S.  C.  y.  Jon«i,  5  Taunt.  418. 

X  Kingdea  ▼.  Nottle,    E.    S3.  G.  3.  y  Kingdon  v.  Mottle,  B.  R.  £.  56  G. 

B.  R.  on  special  dem.  1  Maule  and  3*  4  M.  &  S. 
Selwyn,  355.  cited  by  Heath,  J.  de- 


(99)  The  reasons  of  the  judgment  are  not  mentioned  in  the  re« 
port ;  but  it  appears  to  have  been  decided  on  the  ground  that  the 
plaintiflF,  being  executor  of  D.  who  was  executrix  of  C.  th^  lessee^ 
^as  ^  such  entitled  to  the  benefit  of  his  covenant. 
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3.  By  Assignee.^-'AsBignee  of  part  of  the  reversion  of  all 
the  land  demised  %  may  take  advantage  of  the  covenants 
contained  in  an  indenture  of  demise ;  for  he  is  an  assignee 
within  the  stat  32  H.  8.  c.  34. 

'   As  the  assignee  of  a  term  is  bound  by  covenants  which  run 
with  the  land,  so  may  he  take  advantage  of  them  \ 

If  a  man  demise  or  grant  land  to  a  woman  for  years  ^  and 
the  lessor  covenant  with  the  lessee  to  repair  the  houses  during* 
the  term,  the  woman  takes  husband,  and  dies,  the  husband 
shall  have  an  action  of  covenant  as  well  on  the  covenant  in 
law  upon  the  words  "  demise  or  grant,"  as  upon  the  express 
covenant  I'he  law  is  the  same  with  respect  to  tenant  by 
statute  merchant,  or  statute  staple  or  el^it,  of  a  term,  and 
with  respect  to  him  to  whom  a  lease  for  years  is  sold  by  force 
of  any  execution,  who  shall  have  an  action  of  covenant  in  the 
like  case  as  a  thing  annexed  to  the  land,  although  they  come 
to  the  term  by  act  of  law. 

So  the  executor  of  B^  the  executor  of  A.  is  entitled  to 
the  benefit  of  a  covenant  made  with  A.  and  his  assigns,  for 
he  is  the  assignee  in  law  of  A.  N.  The  word  assignee  com- 
prehends the  assignee  of  the  assignee,  the  executors  of  the 
assignee  of  the  assignee  ',  and  the  assignee  of  the  executor  or 
lidministrator  of  the  assignee. 

Stat.  32.  H.  8.  c.  34.— The  stat  32  H.  8.  c.  34.  after  re- 
citing, that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years, 
by  writing  under  seal,  containing  conditions  and  covenants  to 
be  performed  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors  and  assigns,  as  on  the  part  of  the  lessors  and 
grantors,  their  heirs  and  successors ;  and  that  by  the  common 
taw  no  stranger  to  any  covenant  could  take  advantage  thereof , 
but  only  such  persons  as  were  parties  or  privies  thereunto ;  by 
reason  whereof  grantees  of  reversions,  and  grantees  and  pa- 
tentees of  lands  lately  belonging  to  religious  houses,  were 
excluded  from  any  entry  or  action  s^nst  the  lessees  and 
grantees,  their  executors  and  assigns,  for  breach  of  any  con- 
dition or  covenant,  enacts,  "  that  all  persons  and  bodies 
''  politic,  their  heirs,  successors,  and  assigns,  having  any 
"  gift  or  grant  of  the  king,  of  any  lands  or  other  heredita- 
ments, or  of  any  reversion  of  the  same,  which  belonged  to 
any  of  the  monasteries,  &c.  dissolved,  or  by  any  other 


<( 


«c 


^< 


t   1  Intt.  915.  a. 
A  Cro.  Elic.  5S3. 
Ji  Speocer*!  cMe,  s  Rep.  ]7.a.f . 
•olution. 


c  Chapman  ▼.  DaltoD,  Plowd.  3^4. 

ante,  p.  4S9. 
d  Speiicer*!  case,  5  Rep.  17.  b. 
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**  meanft  come  to  the  king's  hands,  since  the  4th  day  of 
•'  February,  A.  D.  1535,  or  which  at  any  time  before  the 
passing  this  act  beloi^ed  to  any  other  person,  and  aftet 
came  to  the  hands  of  the  king,  and  all  other  persons  being 
grantees  or  assignees  to  or  by  the  king,  or  to  or  by  (30) 
any  other  person  than  the  king,  and  their  heirs,  executors 
(31),  successors,  and  assigns,  shall  have  like  advantages 
against  the  lessees,  their  executors,  admmistrators^  and 
assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing 
waste  or  other  forfeiture  (32),  and  by  action  only  for  not 
performing  other  conditions,  covenants,  or  agreements 
expressed  ia  the  indentures  of  leases  and  grants,  against 
**  the  said  lessees  (33)  and  grantees,  their  executors,  ad- 
*^  ministrators,  and  assigns,  as  the  said  lessors  and  grantors,- 
**  their  heirs  or  successors,  might  have  had.  By  s.  2.  all 
**  lessees  and  grantees  of  lands  or  other  hereditaments  for 
term  of  years,  life,  or  lives,  their  executors,  administrators^ 
or  assigns,  shall  have  like  action  and  remedy  ^inst  all 
persons  and  bodies  politic,  their  heirs,  successors,  and 
assigns,  having  any  gift  or  grant  of  the  king,  or  of  any 
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(30)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and 
Arnold^s  case,  4  Leo.  29*  that  the  bargainee  of  a  reversion,  by  bar-' 
gain  and  sale,  indented  and  enrolled,  was  an  assignee  witbtti  this 
statute,  though  he  liath  but  an  use  by  the  act  of  the  party,  and  the 
possession  by  stat*  27  H*  8. 

(31)  In  respect  of  this  word,  it  hath  been  holden,  that  an  as* 
tignee  of  part  of  the  reversion,  as  an  assignee  of  the  reversion  for 

J  ears,  of  all  the  estate  demised,  may  enter  for  condition  broken4 
lathres  v.  Westwood,  B.  R.  H.  40£liz.  CrOi  Eliz.  599,  600.  617. 
Moor,  527.  $•  C.  1  Inst.  215.  a.  But  the  grantee  of  the'^  whole 
estate  in  reversion  in  part  of  the  thing  demised,  is  not  within  Xht 
meaning  of  the  statute,  as  if  the  reversioner  in  fee  of  4  acres  granti 
2  acres  m  fee,  the  grantee  cannot  enter»  because  candiiions  caonoi 
be  apportioned  by  act  of  the  party,  4  Leo.  27* 

(92)  Although  the  words  of  the  statute  be  for  non-payment  of 
the  rent,  or  for  doing  of  waste  or  other  forfeiture,  yet  the  grantees 
or  assignees  shall  not  take  advantage  of  every  forfeiture  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent ;  or  for  the  benefit  of  the  estate,  as  for  keep* 
ing  the  house  in  repair,  for  making  fences,  scouring  ditches,  pre* 
serving  woods,  or  such  like,  and  not  for  the  payment  of  any  sum 
in  gross,  dehvery  of  corn,  wood,  or  the  like,  1  Inst.  215.  b«  Moor* 
h7^.  pi.  1228. 

(33)  This  statute  does  not  extend  to  covenants  upon  estates  taiL 
1  Inst.  215*  a*    See  also  the  preamble* 
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*'  other .  persons,  of  the  reversion  of  the  same  lands  and 
*'  hereditaments  so  letten,  or  any  parcel  thereof,  for  any  con* 
**  ditton  or  covenant,  expressed  in  the  indentures  of  their 
**  leases,  as  the  same  lessees  might  have  had  against  the  said 
**  lessora  and  grantors,  their  heirs  and  successors." 

The  first  section  of  the  preceding  statute  gives  to  the  as- 
signee of  the  reversion  two  remedies,  one,  by  entiy  for  non- 
payment of  rent,  doinsf  waste,  or  other  forfeiture;  and  the 
other,  by  action,  for  not  performing  other  conditions,  &c. ; 
and  as  the  remedy  by  entry,  according  to  the  construction 
made  by  Sir  Edward  Coke,  1  Inst,  215.  b.  is  confined  to  for- 
feitures by  force  of  such  conditions,  as  either  are  incident  to 
the  reversion,  or  for  the  benefit  of  the  estate ;  so  it  hath  been 
resolved',  that  the  remedy  by  action  is  confined  to  the 
breaches  of  such  covenants,  as  relate  to  the  thing  demised, 
and  not  to  collateral  covenants.  And  on  this  ground,  where 
the  mortgagor  and  mortgagee  of  a  term"  made  an  under-lease ', 
in  which  the  covenants  for  the  rent'and  repairs  were  with  the 
mortgagor  and  his  assigns  onlv ;  it  was  holden,  that  the  as- 
signee of  the  mortgagee  could  not  maintain  an  action  for  the 
breach  of  these  covenants ;  because  they  were  not  covenants 
running  with  the  land,  but  collateral  covenants,  being  entered 
into  with  a  stranger  to  the  land,  that  is  the  mortgagor,  who 
had  only  an  equity  of  redemption.  If  the  estate  in  reversion '» 
in  respect  of  which  the  condition  or  covenant  was  made,  be 
extinguished,  the  condition  or  covenant  is  also  extinguished : 
As  where  a  lease  was  made  for  100  years,  and  the  lessee  made 
an  under-lease  for  20  years,  rendering  rent,  with  a  clause  of 
re-entry ;  and  afterwards  the  originsu  lessor  granted  the  re- 
version in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term ;  it  was  holden,  that  the  grantee  should  not  have  either 
the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the 
term  to  which  they  were  incident,  was  extinguished  in  the  re- 
version in  fee  (34). 

Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  the  recovery  of  arrears  of 
lent,  although  it  should  appear,  that  at  the  time  of  action 

c  Spenccr*t  caie,  5  Rep.  18-  •.  Kenyon,C.  J.  delircringtbe  opinion 

f  Webb  r.  Roisell,  3  T.  3.  402,  3.  of  the  court  in  Webb  t.  Rastel,  a 

f  MooKC,  94,  pi.  839.  tecof  oisod  by        T.  R.  408,  3. 


(34)  '*  He  who  enters  for  condition  broken  must  be  in  of  the 
same  estate,  which  he  had  at  the  time  of  the  condition  created**.' 
4  Rep.  120.  b; 
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brought  the  reveruon  was  out  of  the  plaintiffs,  they  hiving 
granted  it  over,  after  the  rent  became  due^ 

N.  In  Glover  v.  Cope*,  B.  R.  Pasch.  3  W.  and  M.  Carth, 
S05.  it  was  adjudged,  after  twosolemnarguments,  by  Holt,  C.  J. 
and  the  court,  that  the  grantee  of  the  reversion  of  copyhold 
lands  was  within  the  intention  and  equity  of  the  preceding 
statute,  which  is  a  remedial  law,  and  of  great  and  universal 
use,  and  absolutely  necessary  as  well  tor  copyholders  as 
others ;  and  that  by  this  construction  of  the  statute  the  lords 
of  copyhold  manors  could  not  be  injured. 

A  remainder-man  is  an  assignee  of  the  reversion  within 
this  statute :  Devise  to  A.^  for  life,  remainder  to  B.  for  life,  &c- 
with  power  to  make  leases  for  21  years;  A.  leases  for  14 
years,  by  indenture,  in  which  lessee  covenants  with  lessor, 
bis  heirs  and  assigns,  for  payment  of  the  rent  to  lessor,  and 
such  other  person  as  should  be  entitled  to  the  freehold,  &c« 
A.  dies  pending  the  term,  and  after  the  death  of  A.  rent 
becoming  in  arrear,  B.  brings  covenant^;  held  that  it 
would  lie,  for  B.  is,  within  the  meaning  of  the  statute,  an  as' 
signee  of  the  reversion  of  that  estate  out  of  which  the  lease 
is  granted. 

Lessee  for  years  assigns  over  his  term  by  indenture  to 
J.  S.*,  and  in  the  same  deed  he  covenants  that  J.  S.  and  his 
assigns  shall  enjoy  the  land  during  the  term  without  interrup- 
tion from  any  person :  after  which  J.  S.  assigns  over  the  term 
by  parol,  and  the  assignee  being  disturbed  brought  an  action 
of  covenant ;  and  adjudged,  that  it  well  lies ;  although  the 
assignment  was  not  by  writing  (35)  because  the  assignee 
was  privy  in  estate. 

A  person  to  whom  an  apprentice  is  assigned  according  to 
the  custom  of  the  city  of  London, ",  cannot  maintain  cove- 
nant on  the  indenture  of  apprenticeship  to  which  he  is  not  a 
party ;  because  custom  cannot  make  an  assignee,  so  as  to  en* 
title  him  to  an  action. 

« 
# 

h  Mid^l^y  and  soother  v.  Lovelace,  1  Awdcr  r.  Nokes,  Cro.  Eliz.  4S6.  re- 

Carth.  sag.  is  Mod.  45.  S.  C  oognued  aud  briefly  stated  in  a  Rep. 

i    3  Lev.  S2(j  Skiu.sos.  S.  C.  63.  a'. 

k  Isherwood  v.  Oldknow,  3  M.  and  S.  m  Barker  ▼.  Beardwelt,  1  Show.  4. 
382. 


(35)  But  now  by  stat.  29  Car.  2.  c.  3.  s.  3.  leases,  estates,  or  in- 
terests, either  of  freehold,  terms  of  year»,  or  uncertain  interest, 
cannot  be  assigned,  unless  by  deed  or  note  in  writing,  signed  by 
the  a:»signor  or  his  agent,  or  by  operation  of  law. 
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V.  Against  whom  the  Action  of  Covenant  may  be 

maintained^ 

i.'Heir. 
9.  Executor. 
3.  Assignee. 

1.  Against  ff«>|— An  action  of  covenant  will  lie  against 
the  heir  on  a  covenant  hy  his  ancestor  for  himself  and  his 
heirs  (30],  as  well  as  an  action  of  debt  will  lie  against  the 
heir  on  a  bond«  wherein  the  ancestor  has  bound  himself  and 
his  heirs  \ 

It  is  not  necessary  to  all^e  in  the  declaration,  that  the 
heir  has  lahds  by  descent  (37). 

In  ian  action  on  a  breach  of  covenant  in  a  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendant's 
ancestors  granted  the  lease  in  question,  alleged,  that  the  re- 
version vested  in  the  defendant  by  assignment;  defendant, 
by  guardian,  pleaded,  that  the  Reversion  did  not  vest  in  him 
fnodo  et  forma :  it  appeared  in  evidence,  that  the  estate  de- 
scended  to  the  defendant,  an  infant,  as  heir  at  law  to  the 
lessors  • :  whereupon  it  was  objected,  that  the  reversion  vested 
in  the  defendant  by  descent^  and  not  by  assignment ;  and  that 
if  the  declaration  had  char^^  the  defendant  as  heir,  he  might 
have  prayed  the  parol  to  demur,  in  order  that  he  might  have 
an  opportunity  of  electing  whether  he  Would  take  the  estate 
subject  to  the  incumbrance  or  not.  But  tlie  court  was  of 
opinion,  that  if  the  defendant  had  intended  to  avail  himself 
of  his  infancy,  he  ought  to  have  pleaded  it ;  that  it  was  suf* 
ficient  to  prove  the  substance  of  the  issue,  which  was,  that 
defendant  was  clothed  with  such  a  character  as  would  make 
him  liable  to  tlie  covenant ;  and  that  was  sufficiently  proved 

D  Dyke  V.  Sweeting,  Willes,  585.        o  Derisloy  ▼.  Custance,  4  T.  R.  75. 


{3(1)  See  the  form  of  declaration.    GiflTord  v.  Young,  Lutw.  287. 

(37)  It  seems,  however,  that,  in  this  case,  as  well  as  in  debt  on 
bond  against  the  heir,  if  the  heir  has  not  any  lauds  by  descent,  he 
may  insist  on  it  by  way  of  defence  to  the  action.  See  the  form  of 
plea  of  riens  per  descent  to  an  action  of  covenant  against  heir. 
Lutw.  290. 

H  H 
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by  shewing  that  the  (estate  was  vested  in  him  ;  for  whether 
he  was  in  possession  as  assignee  or  heir  at  law,  he  was  equally 
liable  to  this  covenant. 

2.  Against  Executor. — Executors  and  administrators  are 
bound  by  the  covenants  of  their  testator  or  intestate,  although 
they  be  not  named ;  unless  the  covenants  are  such,  as  in  their 
nature  determine  by  the  death  of  the  covenantor  (38). 

Executors  and  administrators  may  be  sued  as  assignees  ' ; 
for  they  are  assignees  in  law  of  the  ititerest  of  the  term'. 

Where  covenant  is  brought  against  an  executor';  although 
the  breach  assigned  be  for  default  of  reparation  committed 
in  the  time  of  the  testator,  yet  the  judgment  must  be  de  bo^ 
nis  testatoris ;  for  it  is  the  covenant  of  the  testator  which 
binds  the  executor  as  representing  him,  and  therefore  he  must 
be  sued  by  that  name. 

Covenant  by  testator  to  teach  an  apprentice  his  trade  is 
binding  on  the  executors*,  and  thev  ought  to  see  that  the  ap- 
prentice is  taught  his  trade ;  and  ii  they  are  not  of  the  same 
trade,  they  ought  to  assign  him  to  another  who  is  of  the  trade, 
so  that  he  may  be  taught  according  to  the  covenant. 

3.  Against  Assignee. — 1.  If  the  covenant  extends  to  a 
thing  in  esse  parcel  of  the  demise,  as  a  covenant  to  repair* ; 
to  reside  constantly  on  the  demised  premises  ° ;  to  leave  part 
of  the  land  demised  every  year  for  pasture*,  or  the  like,  the 
thing  to  be  done  by  force  of  the  covenant,  is  in  a  manner  an- 
nexed and  appurtenant  to  the  thing  demised ;  it  is  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  aemised ; 
hence  it  shall  bind  the  assignee,  although  he  be  not  named  ; 
and  the  assignee  by  act  in  law,  as  tenant  by  elegit  of  a  term, 
or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any  exe- 
cution, is  equally  bound  with  the  assignee  by  act  of  the  party  r. 

2.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 

p  Tilney  ▼.  Norris,  E.  13  W.  3.  B.  R.  t  Deaa  and  Chapter  of  Windsor^s caw, 

C&rth.  5ig.  1  Ld.  Raym.  453.  Salk.  5  Rep.  94  a. 

309.  S.  C.  u  TatemT.  ChapUn,s  H.  BL  133. 

q  Per  Fleming:,  C.  J.  i  Balstr.  fis.  x  Cockson  v.  Cock,  Cro.  Jac.  125. 

r  Collins  ▼.  Tbrougbd^ood,  Hob.  188.  y  6th    Resolution.     Spencer**    case, 

s  Walker ▼.  Hull,  1  Lev.  i77.$edqu«.  5  Rep.  17  b. 


(38)  It  was  said  by  the  court  in  Hyde  v.  Dean  of  Windsor^  Cro. 
Eliz.  553.  that  covenant  lies  against  an  executor  in  every  case, 
although  lie  be  not  named,  unless  it  be  such  a  covenant,  as  19  to  be 
performed  by  the  person  of  the  testator,  which  the  executor  can- 
not perform. 
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of  the  demise,  but  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  land  demised ;  it  shall 
bind  the  assignee,  ij  named. 

3.  If  the  covenant  relates  to  a  thing  merely  collateral  to 
and  not  in  any  respect  concerning  the  thing  demised  *,  as  a 
covenant  to  build  a  house  on  the  land  of  .the  lessor,  which  is 
not  parcel  of  the  demise ;  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger* ;  the  assignee,  though  named j  is  not 
bound  by  such  covenant ;  because  the  thing  covenanted  to  be 
done  is  merely  collateral,  and  not  in  any  respect  touching  oi* 
concerning  the  thing  demised  (30). 

In  order  to  bind  the  assignee,  even  though  named,  it  is  es- 
sentially necessaiy,  that  the  thing  covenanted  to  be  ddne,  or 
not  to  be  done,  should  directly  affect  the  nature,  quality,  or 
value  of  the  thing  demised,  or  the  mode  of  occupying  it. 
Hence,  where  in  a  lease  of  land  **,  with  liberty  to  make  a 
>vater-cour8e,  and  erect  a  mill,  the  lessee  covenanted  for  him-* 
self  and  his  assigns,  not  to  hire  persons  to  work  in  the  mill, 
who  were  settled  in  other  parishes,  without  a  certificate  of 
their  settlement :  it  was  holden,  that  this  covenant  was  not 
binding  on  the  assignee  of  the  term  ;  because  the  state  of  the 
thing  demised  would  be  the  same  at  the  end  of  the  term, 
whether  the  parish  wece  more  or  less  burdened  with  poor,  and 
although  the  value  of  the  reversion  would  not  be  so  great  if 
the  poor*s  rate  were  increased,  yet  that  burden  would  be  in- 
creased by  a  collateral  circumstance ;  and  the  work  to  be 
clone  being  the  same,  whether  it  were  done  by  workmen  from 
one  parish  or  another,  could  not  affect  the  mode  of  occupation* 

4.  If  a  covenant  relates  to  personal  goods  *,  as  on  a  demise 
of  sheep  for  a  certain  time,  it  the  lessee  covenants  for  him-^ 
self  and  his  assigns  to  re-deliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant  (40) 

t  Spencer**  case,  9nd  Resolution.  b  Mayor  of  Conj^leton  ▼  Pattisoo,  B. 

«  Mayo  ▼.  Buckhorte,  Cro.  Jac.  43S.  R.  Trin.  46  G.  3.  lo  East,  I30. 

c  Spencer**  case,  3d  Resolution. 


Jm». 


(39)  It  is  a  substaiftive,  independent  agreement,  not  quodam 
modOi  but  nulfo  modo  annexed  or  appurtenant  to  the  thing  leased. 
per  Wilmot,  C.  J.  delivering  the  opinion  of  the  court  in  Bally  -v* 
Wells,  Wilmot,  045. 

(40)  *'  The  covenant  in  this  case  is  not  collateral,  but  the  parties, 
that  is,  the  lessor  and  assignee,  are  total  strangers  to  each  other, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and  ty 
constitute  that  privitvi  which  must  subsibt  between  debtor  and 

H  H  3 
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will  not  bind  the  assignee,  though  named;  because  there  is 
not  any  privity.  In  the  case  of  realty  there  subsists  a  privity 
between  the  lessor  and  the  lessee,  and  his  assigns,  in  respect 
•of  the  reversion,  but  in  the  case  of  lease  of  personal  goods, 
there  is  not  any  reversion,  but  merely  a  chose  in  action  in  the 
personalty,  which  cannot  bind  any  but  the  covenantor,  or  his 
personal  representative  (41). 

A  lessee  of  tithes  covenanted  for  himself,  his  executors, 
administrators,  and  assigns,  not  to  let  any  of  the  farmers 
occupying  the  estate  out  of  which  the  tithes  arose,  have  any 
part  of  the  tithes  without  the  consent  of  the  lessor;  and  fur- 
ther covenanted  for  himself  and  his  assigns  to  find  and  allow 
to  the  lessor  sufficient  wheat  straw  for  thatching  any  of  the 
buildings  then  in  lessor's  occupation :  the  lessee  assigned  to 
the  defendant,  who  suffered  several  of  the  farmers  to  retain 

E art  of  the  tithes  without  the  lessor's  consent.  "An  action 
aving  been  brought  against  the  defendant  for  this  breach  of 
the  covenant,  and  a  verdict  for  the  plaintiff,  it  was  moved  in 
arrest  of  judgmt^nt,  that  the  action  would  not  lie  against  the 
defendant,  inasmuch  as  the  covenant  was  merely  personal  and 
collateral,  binding  the  lessee  only ;  that  tithes  were  incor- 
poreal, lying  in  grant,  and  which  therefore  would  not  endure 
such  an  annexation  of  covenant  But  the  court  were  of 
opinion,  that  there  was  not  any  difference  between  land  and 
tithes  as  to  the  annexation  of  covenants;  that  this  covenant 
was  not  a  mere  collateral  covenant,  but  related  to  the  thing 
demised,  materially  and  essentially  tending  to  preserve  it,  and 
as  such,  obligatory  on  the  assignee,  being  named,  and  there 
being  a  privity  in  respect  of  the  reversioner,  the  lessor. 

Covenant  by  lessee  against  the  assignees  of  lessor*.     The 

d  Bally  ▼.  Wells,  M.  lO  G.  3.  C.  B.       c  Gray  v.  Cuthbertson  and  anottier 
3  Wils.  25.  Wilmot,  341.  5.  C.  SMiirDecs  of  MiUB,  T.  95  G.  3.  B.  R 

MSS. 


creditor  to  support  an  action."   Wilmot,  C.  J.  in  Bally  v.  Wells, 
Wilmot,  345. 

(41)  '*  To  carry  the  lien  of  a  personal  obligation  over  to  an  as- 
signee, and  to  make  him  the  object  of  an  action  at  the  suit  of  a 
person  with  whom  he  did  not  originally  contract,  he  must  in  ail  caie$ 
he  named^  and  there  must  also  be  a  privity  between  the  assignee  and 
the  pf rson  to  whom  he  becomes  engaged ;  and  the  covenant  must 
respect  the  thing  leased.  The  chose  m  action,  which  of  itself  is 
not  assignable,  loses  that  property  under  those  circumstances,  and 
in  a  waiting  dependent  state  follows  its  principal ;  and  assignees 
of  leases  become  lidble  to  assignees  of  reversionS|  and  vice  vertAy 
Per  Wilmot,  C.  J.  ib.  345. 


COVENANT.  469 

lessee  covenanted  to  leave  all  the  trees  he  should  plant  during 
the  term.  The  lessor  covenanted  for  himself,  his  execu- 
tors, and  administrators,  to  pay  for  tlie  trees  at  a  fair  valua- 
tion, by  two  persons  to  be  named  by  each  party,  their  execu- 
tors, administrators,  or  assigns.  The  tenn  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  general  demurrer  to  the 
declaration  after  argument,  and  time  taken  to  consider.  Lord 
Mansfield,  C.  J.  delivere<l  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land  j 
and  therefore  the  assignees  were  not  bound  by  it,  op  the  au- 
thority of  Spencer's  case,  the  assignees  not  being  named. 

Where  lands  are  conveyed  by  A.  to  B/,  in  fee,  to  the  use 
of  such  person  as  C.  shall  appoint,  and  C.  covenants  for  himr 
self  and  his  assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands,  * 
and  afterwards  C,  in  pursuance  of  his  power,  makes  an  ap- 
pointment to  D. ;  D.,  the  appointee  cannot  be  sued  on  the 
covenant  as  the  assignee  of  C. ;  for  the  appointee  has  not  the 
estate  of  C,  but  is  in  by  the  original  conveyance. 

A  covenant  which  runs  with  the  land  «,  e.  g.  a  covenant  to 
repair,  is  divisible:  and  will  bind  the  assignee  of  parcel  of 
the  estate  demised,  quoad  the  repairs  of  such  parcel. 

So  where  covenant  was  brought  by  the  lessor  against  the 
assignee  of  the  lessee  for  the  non-payment  of  a  year's  rent^. 
Defendant,  as  to  the  rent*  for  naif  the  year,  pleaded  an 
eviction  during  that  time  of  a  moiety  of  the  premises  ,by 
title  paramount.  On  demurrer,  the  question  was,  whether 
the  rent  was  apportionable :  It  was  holden,  that  the  con- 
dition of  the  assignee  was  different  from  that  of  the  lessee 
who  was  chargeable  on  privity  of  contract ;  for  the  assignee 
was  chargeable  on  the  privity  of  the  estate,  and  in  respect  of 
the  land;  hence  the  rent  in  question  was  apportionable.;  on 
the  same  principle  as  the  rent  of  the  lessee  or  assignee  would 
have  been,  in  an  action  of  debt  or  replevin. 

As  the  assignee  of  a  term  is  chargeable  only  in  respect  of 
the  thing  demised  '^,  and  on  the  privity  of  estate  subsisting 
between  him  and  the  lessor,  be  is  not  answerable  for  breaches 
of  covenant  committed  hifore  he  became  assignee.  Neither  is 
he  answerable  for  such  breaches  of  covenant  fus  are  committed 

r  RoBchT.  Wadhain,6  Ea«rs  R.  989.  b  Stereason  v.  Lamhard,   B.  R.   T. 

g  CoDgbam  ▼.  Kiug,  1  Rol.  Abr.  592.  42  Geo.  3.9  Easr^  R.  575. 

Sir  William  Jones,  94G.  S.  C  Cro.  i   Tbit  ougbt  to  bare  been  pleaded  to 

Car.  9'2I.  S.  C.  recognized  by  the  timoietif  of  the  rent  for  half  a  year, 

court    in   Stevenson  v.    Lambard,  kGrescot^.  Green,  Salk.  199.  Church- 

9  East**  R.  590s  wardens  of  St.  Saviour^s  t.  Sniith, 

3  Burr.  1971-  1  Bl.  R.  d5|.  S.  C. 
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afteT  he  has  assigned  over  the  thing  demised  *,  for  if  an  action 
lie  brought  against  him,  charging  him  with  such  breaches, 
he  may  plead,  that  before  the  breach  was  incurred,  he  as- 
signed all  his  estate  and  interest  in  the  thing  demised  to  J.  S. 
(42),  and  this  will  be  a  good  discharge;  and  it  is  observable 
that  in  such  plea,  it  is  not  necessary  to  allege  that  the  lessor 
had  notice  or  such  assignment". 

from  the  form  of  the  foregoing  plea,  it  may  be  collected, 
that  an  assignee,  in  order  to  exonerate  himself  from  his  liability 
under  the  covenants  in  a  lease,  must  convey  all  (43)  his  estate 
and  interest  in  the  thing  demised.    If  the  conveyance  falls 

1   Chancellor  r.  Poole,  Doug.  764.  by    name  of  Toovey   ▼.    Pitcher, 

in  Pitcher  r.  Toorey,  Salk.  81. 4  Mod.        3  Lev.  295.  l  Show.  340.  S.  C. 
71.  S  Vent.  098.  Cartb.   177.  S.  C. 


(4Q)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom, 
provided  the  assignment  be  executed  before  his  departure,  is  good, 
I*9or  will  such  assignment  be  considered  as  fraaduient,  although  the 
assignee  never  takes  possessiou,  Taylor  v.  Shum,  1  Bos.  &  PuU 
ei.  See  also  Lekeux  v.  Nash,  Str.  1221.  and  Odell  v.  Wake» 
3  Camp.  N.  P.  C.  394.  An  assignment  to  a  feme  covert,  where 
husband  has  not  refused  his  assent,  is  sufficient;  for  a  feme  covert 
is  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband ;  and  though  he  may  disagree  and  divest  the  estate,  vet 
if  he  neither  agree  or  disagree,  the  purchase  is  good.  Bamfkther 
v*  Jordan,  Doug.  45  K 

(43)  In  Eaton  v.  Jaques,  B.  R.  M.  21  G.  3.  Doug.  454.  it  was 
holden,  that  an  assignment  by  way  of  mortgage,  was  not  an  assign- 
ment of  all  the  estate  and  interest  of  the  assignor,  so  as  to  make  the 
mortgagee,  who  had  never  taken  possession^  chai^eable  in  debt  for 
rent  arrear ;  although  the  mortgage  had  been  forfeited  before  such 
rent  became  due  ;  BuUer,  J.  observing,  *'  that  he  had  looked  into 
the  precedents,  and  they  always  alleged  "  by  virtue  whereof  the 
assignee  entered  and  was  ppssessed.*'  Having  stated  this  decision 
it  will  be  proper  to  remark*  that  Kenyon,  C.  J.  twice  expressed  his 
disapprobation  of  it;  Ist,  in  Westerdell  v.  Dale,  7  T.  R.  312.  *■  As 
to  the  cases  respecting  the  iportgagee,  vfheiher  in  or  out  of  pos* 
session^  he  is  the  legtii  owner,  and  mi)at  be  so  considered  in  a  court 
of  law ;  notwithstanding,  he  is  subject  to  equitable  interests.  It 
is  said  in  one  of  the  cases*,  that  a  mortgagee  is  only  liable  when 
in  possession,  and  thfit  what  proves  this  point  is,  that  in  chai^ng 
the  mortgagee,  it  is  necessary  to  state  in  pleading,  that  be  entered 
and  was  possessed  :  but,  with  great  deference  to  the  learned  judge 
who  gave  that  reason,  I  doubt  it ;  I  consider  those  ifs  mere  formal 
words."    Sdly,  in  Stone  v.  Evans,  Middlesex  SittingSj  T.  39  G.S. 

*  EatoD  V.  Jaqucs  had  been  cited  in  argument. 
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short  of  this,  it  will  not  amount  to  an  assignment,  so  as  to 
discharge  the  assignee  from  his  liability. 

In  a  plea  of  this  kind,  it  is  usual  to  aver  the  entry  and  pos- 
session of  the  person  to  whom  the  defendant  assigned  the  pre- 
mises; but  such  averment  is  not  traversable"  (44). 

That  the  whole  interest  in  the  original  lease  must  be  con- 
veyed, in  order  to  make  a  person  chargeable  as  assignee,  will 
appear  from  the  following  cases : 

Lessee  for  lives,  of  a  messuage®,  under  a  covenant  to  keep 

n  Walker  V.  Reeveg,  Doug.  461  n.  o  £.  of  Derby  v.  Taylor,  1  Eaif  1  R. 

508. 


cited  in  7  East,  341.  and  reported  in  WoodfalVs  Landlord  and 
Tenant,  2d.  ed.  p.  !ld.  and  Abbott,  p.  90.  Gibbs  having  cited 
Eaton  V.  Jaqnes,  Lord  Kenyon  said,  he  could  not  subscribe  to  the 
doctrine  laid  down  in  that  case;  that  the  defendant,  who  was  as- 
signee of  a  term  by  way  of  mortgage,  was  liable  to  the  covenants 
in  the  lease,  not  on  the  ground  of  possession,  but  as  assignee ;  his 
liability  was  not  limited  by  his  possession ;  so  long  as  he  had  the 
legal  estate,  so  long  he  continued  liable.  If  he  had  wished  to 
avoid  that  liability,  he  should  have  taken  an  under-lease. 

(44)  See  Lord  Kenyon's  opinion  as  to  this  averment  in  the  pre- 
ceding note.  It  is  to  be  observed,  that  assignees  of  a  bankrupt 
lessee  are  not  liable  for  rent  arrear,  where  they  have  not  taken  pos- 
session of  the  thing  demised.  Per  Kenyon,  C.  J.  in  Bourdillon  v. 
Daltonand  others,  assignees  of  Bell,  a  bankrupt,  Peake's  N.  P.  C* 
238.  1  £sp.  N.  P.  C.  233.  Neither  are  they  bound  to  take  pos- 
session of  a  damnosa  hcBveditaSt  that  is,  property  of  the  bankrupt, 
which  so  far  from  being  valuable,  would  be  a  charge  to  the  creai- 
tors.  The  assignees  may  take  to  the  bankrupt's  property  or  not, 
according  as  it  is  or  is  not  beneficial  to  the  creditors ;  and  conse- 
quently they  may  do  such  previous  acts  as  are  necessary  to  ascer- 
tain whether  the  property  be  beneficial  or  not,  before  they  take  to 
it.  Hence,  where  defendants, 'assignees  of  a  bankrupt  lessee,  ad^ 
vertised  the  lease  for  sale  by  auction,  in  which  advertisement  they 
did  not  state  that  the  premises  belonged  to  them,  nor  for  or  by 
whom  they  were  to  be  sold,  but  only  generally  that  there  was  a 
saleable  term,  and  no  bidder  offering,  they  declined  interfering  any 
further  with  the  property ;  and  it  did  not  appear  that  they  had  ever 
taken  possession  either  actually  or  by  receiving  or  paying  any  rent; 
it  was  holden,  that  there  was  not  sufficient  evidence  to  fix  upon  the 
defendants  the  characters  of  assignees  of  the  bankrupts  term,  so 
as  to  render  them  responsible  for  the  performance  of  the  covenants 
in  his  lease.  Turner  v.  Richardson,  7  East,  335.  Some  assent  of 
the  assignees  of  a  bankrupt  to  the  assignment  to  them,  of  the  pre- 
mises, is  necessary,  in  order  to  charge  them  with  the  bankrupt't 
covenants.    Adm.  S.  C. 
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the  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  deliver  it  up  so  repaired,  by  indenture,  "  granted  and 
assigned  all  his  estate^  and  interest  therein,  to  A.  and  his 
executors,  habendum^  to  A.  and  his  executors,  for  ninety- 
nine  years,  if  cestui  que  nie  should  so  long  live^  in  as  large, 
ample,  and  beneficial  way,  as  the  grantor,  his  heirs,  &c,  held 
the  same,  paying  a  certam  rent  to  the  reversioner.**  On  the 
expiration  of  the  lives,  the  reversioner  brought  covenant 
against  the  executors  of  A.,  for  not  yielding  up  the  messuage 
in  repair.  It  was  alleged  in  the  declaration  that  all  the  estate 
and  interest  of  the  lessee  for  life  vested  in  A.  by  assignment 
This  was  denied  by  defendants*  plea.  A  case  having  been 
reserved  and  argued,  the  court  directed  the  postea  to  be  de- 
livered to  the  defendants;  Lord  Kenyon,  C.  J.  observing,  that 
there  were  not  any  words  in  the  indenture,  by  which  the  free- 
hold, of  which  the  original  lessee  was  seised,  was  conv^ed 
to  the  testator  of  the  defendants ;  that  the  conveyance  or  all 
the  grantor's  estate,  and  interest  to  a  man  and  his  executors, 
for  years,  could  not  convey  a  freehold ;  that;  such  words  meant 
only  their  interest,  &c.  in  the  legal  estate  thereby  granted; 
and  that  the  court  could  not  give  those  words  a  larger  opera- 
tion than  the  parties  themselves  had  declared  they  should 
have. 

The  devisee  of  an  equitable  estate  is  not  liable  as  assignee : 

In  covenant  against  the  defendants^*,  **  a&T  assignees  of  all 
the  estate  and  interest  of  one  George  Denton,  in  certain 
grounds  called  Dentonholme,**  which  6.  Denton,  theretofore, 
by  an  indenture,  dated  in  the  year  1654,  had  granted  to  the 
mayor,  &c.  of  Carlisle,  so  much  of  the  river  or  water  of  Cal- 
dew,  running  alpng  his  said  grounds,  as  should  be  sufficient 
for  the  grinding  of  com  and  grain  at  all  times  at  their  mills, 
with  certain  other  liberties  and  powers  for  the  use  and  ad- 
vantage pf  those  mills ;  and  had  covenanted,  that  he,  his 
heirs,  ^d  assigns,  &c.  should  not  at  any  time  thereafter  di- 
vert or  obstrupt  any  part  of  the  water  granted.  The  breach 
assigned  wa^,  that  the  defendant^  had,  after  these  grounds 
had  vested  in  them  by  assignment,  wrongfully  continued  a 
weir  or  dam,  before  then  wrongfully  erected,  in  and  across 
the  river  Caldew,  which  diverted  the  water  to  the  prejudice 
of  the  plaintifl's-  mills.  Plea :  That  "  all  the  estate  and  in- 
terest of  G.  Denton,  in  the  said  grounds,  called,  &c.  did  not 
come  to  and  vest  iii  the  defendants  by  assignment  thereof;'* 
upon  which  issue  was  joined.  It  appeared  that  one  Jonathan 
Wilson  was,  at  and  long  before  the  time  of  the  breach  of 

p  Tbe  Mayor,  Iec.  of  Carlisle  r.  Blamire  and  TysoD,  S  East,  48?. 
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coTenant  complained  of,  mortgagee  in  fee  of  the  laiids  called 
Dentonholme,  the  defendants  being  only  seised  of  the  equity 
of  redemption  thereof,  as  devisees  of  one  Lucy  Dixon,  the 
heir  of  G.  Denton.  Rent  also  appeared  to  have  been  paid  to 
Lucy  Dixon,  the  owner  of  the  equity  of  redempticm,  in  her 
life-time,  and  to  the  defendant,  Tyson,  as  her  devisee  after 
her  decease.  The  court  were  of  opinion,  that,  considering 
that  the  whole  legal  estate  in  the  premises  was  before,  and  at 
the  time  of  the  breach  of  covenant  in  (question,  vested  in  J. 
Wilson,  the  mortgagee,  and  that  the  defendants,  the  devisees, 
were  not  assignees  of  any  part  of  that  legal  estate  therein, 
which  formerly  belonged  to  G.  Denton,  the  covenantor,  but 
entitled  to  the  mere  equity  of  redemption  thereof,  it  was  im- 
possible to  say  that  the  defendants  were  assignees  of  the  estate 
of  G.  Denton,  within  the  sense  and  meaning  of  the  terms  in 
which  the  issue  was  framed ;  and  which  terms  respected  that 
description  and  quality  of  estate  alone,  namely,  legal  estate, 
in  virtue  whereof  parties  are  at  all  liable  to  actions  of  cove- 
nant, as  assignees. 

So  where  in  covenant  for  rent  arrear^,  brought  against  the 
defendant  as  assignee  of  J.  S.,  it  appeared  in  evidence,  that 
by  the  deed,  under  which  the  defendant  held,  the  premises 
were  conveyed  to  him  by  J.  S.  for  a  day  or  some  days  less  than 
the  original  term ;  the  court  were  of  opinion,  that  the  action 
could  not  be  maintained,  the  defendant  being  an  under-lessee, 
and  not  an  assi^rnee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term 
to  J.  S.%  it  was  holden,  that  J.  S.  might  maintain  an  action 
as  assignee  of  the  term  against  the  lessor  for  a  breach  of 
covenant ;  although  in  the  deed  of  assignment,  the  rent  was 
reserved  to  the  lessee,  with  a  power  of  re-entry  in  case  of  non- 
payment, and  although  new  covenants  were  introduced  into 
that  deed. 

With  respect  to  declaring  against  an  assignee,  it  is  to  be 
observed,  that  it  is  not  incumbent  on  the  lessor  to  set  forth 
mesne  assignments.  It  is  suflicient  to  state,  generally,  that 
all  the  estate,  &c.*  of  the  lessee  vested  in  the  defendant  by 
assignment ;  for  it  cannot  be  presumed,  that  the  lessor  is  ac- 
quainted with  the  particulars  of  the  assignee's  title. 

q  Holford  r.  Hatch,  Douf:.  182.  i   Pitt  ▼.  RoneU,  3  Lc¥.  19. 

r   Palmer  r.  Edwards,  Doug.  187.  n. 
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VI.  OJ  the  Declaration,  and  herein  of  dependent 
Covenants,  Conditions  precedent,  and  inde* 
pendent  Covenants. 

Fenue.-— As  this  action  is  more  frequently  brought  for 
breaches  of  covenants  contained  in  leases,  than  on  any  other 
kind  of  covenants,  the  following  table  may  be  useful,  in 
which  the  reader  will  see,  at  one  view,  in  what  cases  such 
action  is  transitory,  and  in  what  local.  The  principle  on  which 
the  table  is  framed  is  this :  where  the  action  is  founded  on 
privity  of  contract,  it  is  transitory,  and  the  venue  may  be 
laid  in  any  county  (45) ;  but  where  the  action  is  founded  upon 
privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
m  the  county  where  the  estate  lies.  In  the  dd  and  4th  cases 
in  the  table,  the  privity  of  contract  is  transferred  by  the  opera* 
tion  of  the  stat.  32  H.  8.  c.  34. 

TRANSITORY. 

1.  Lessor  V.  Lessee. 

2.  Lessee  V.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee,  stat  32  H.  8.  c  34. 

Thursby  v.  Plant,  1  Saund.  237. 

4.  Lessee  v.  Assignee  of  Reversion,  stat  32  H.  8.  c  34. 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee,    Stevenson  v.  Lambard, 

2  East,  575. 

6.  Assignee  of  Lessee  v.  Lessor. 

7*  Assignee  of  Reversion  v.  Assignee  of  Lessee ;  Barker  v. 
Darner,  Carth.  182.  Salk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  d  different 
county  from  that  in  which  the  lands  lie,  wiU  not  affect  the 


(45)  If  the  deed  bears  date  in  a  foreign  country,  it  must  be  so 
stated  in  the  declaration,  and  the  venue  must  be  added  under  a 
•cilicety  for  a  place  of  trial. 
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locality  of  an  action  of  covenant  for  non-payment  of  such 
rent  *. 

It  is  to  be  observed,  however,  that  where  the  action  is 
local  \  although  it  be  brought  and  tried  in  a  wrong  county, 
yet  the  defect  will  be  aided  after  verdict,  by  stat.  16  &  17 
Car.  2.  C.8. 

It  must  appear  on  the  face  of  the  declaration  ',  that  defend* 
ant  covenanted  by  deed ;  for  where  plaintiff  declared,  that 
defendant  per  quoddam  scriptum  suum  factum  apud  West" 
minster  concessit^  S^c.  it  was  holden  bad ;  because  scriptum 
did  not  import  a  deed,  and  factum  being^joined  to  apud 
Westminster,  rendered  it  impossible  to  be  taken  as  a  sub- 
stantive (46). 

As  this  action  is  brought  on  a  deed  ^  with  the  execution 
of  which  defendant  is  charged,  plaintiff  must  make  a  profert 
of  the  deed  in  the  declaration,  and  brin^  the  deed  into  court, 
in  order  that  the  court  may  see  whether  it  be  executed  accord- 
ing to  law.  Profert  being  made,  defendant  is  entitled  to  crave 
oyer,  and  the  court  cannot  then  dispense  with  oyer,  although 
plaintiff  make  an  affidavit,  that  he  nas  searched  for  the  deed, 
and  cannot  find  it  any  where  (47). 

Every  deed  is  supposed  to  be  executed  the  same  day  that 

t  Barker  ▼.  Damer,  Salk.  80.  x  Moore  ▼.  Jonei,  Str.  8 14.    See  alio 

«  Mayor  of  London  r.  Cole,  7  T.  R.        Southwell  ▼.  Brown,  Cro.  Elis.571. 

583  f  y  Thoresby  r.  Sparrow,  B.  R.  E.  16 

Geo.  8. 1  Wila.  16.  9  SU.  1I86.  S.  C. 


(46)  Reynolds,  J.  said,  that  it  had  been  holden  well  enough  to 
call  \t  factum  J  indenturUf  scriptum  indentatum,  because  they  im- 
plied the  circumstances  of  sealing  and  delivering* 

(47)  In  Read  v.  Brookman,  3  T.  R.  151.  in  a  plea  in  bar  to  an 
avowry,  plaintiff,  instead  of  making  a  profert,  pleaded  that  tho 
deed  was  lost  by  time  and  accident.  On  special  demurrer  this  aver* 
m«nt  was  holden  good,  per  Kenyon,  C.  J.,  Ashhurstt  J.»  and 
BuUer,  J.— Grose,  J.  dissentiente  ;  but,  in  pleading  a  lost  deed» 
it  is  necessary  to  set  forth  the  supp(>8ed  names  of  the  parties  to  the 
deed  and  the  date.  Hendy  v.  Stephenson,  10  East,  55.  If  the 
deed  has  been  destroyed  by  tire,  it  may  be  so  alleged  as  an  excuse 
for  the  non-production  of  it,  as  in  Routledge  v.  Burrel,  1  H.  Bl.  854» 
where  the  plaintiff  declared  that  by  a  certain  deed  poll  made,  &c* 
(which  said  deed  poll  was  casually  burnt  and  destroyed  by  the  fire 
therein  after  mentioned) «  But  if  profert  be  made  in  the  declaration* 
the  deed  must  be  produced :  for  the  plaintiff,  so  declaring»  will 
not  be  permitted  to  give  evidence  of  the  destruction  of  the  deed»or 
pf  its  being  in  the  (^ds  of  th^  defendant.  Smith  v«  Woodward^ 
4  East's  R.  585* 
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it  bears  date  '.  But  though  the  deed  appear  on  the  face  of  it 
to  have  been  made,  that  is,  written  on  one  day,  yet  if  in  truth 
it  were  delivered  on  a  subsequent  day,  that  may  be  shewn  by 
averment. 

A  declaration  in  covenant  stated  that  the  deed  was  indented, 
made,  and  concluded^,  on  a  day  subsequent  to  the  day  on 
which  the  deed  itself  was  stated  on  the  face  of  it  to  have  been 
^indented,  made,  and  concluded ;  it  was  holdcn,  that  such  al- 
legation was  no  more  inconsistent  with  the  deed,  than  if  it 
had  been  alleged  that  it  was  sealed  and  delivered  on  a  day 
subsequent ;  that  it  was  quite  immaterial  when  it  was  indented 
and  equally  so  when  it  was  made,  by  which  might  be  under- 
stood when  it  was  written  ;  the  only  material  word  was  con- 
cluded, and  a  deed  could  only  be  said  to  be  concluded  when  it 
was  delivered.  The  time  of  delivering  was  the  important 
time  when  it  took  effect  as  a  deed ;  and  from  the  preceding 
case  of  Stone  v.  Bale,  it  appeared  that  the  deliveiy  might  be 
after  the  date. 

In  framing  the  declaration,  it  is  not  necessary  to  set  forth 
the  provisions  of  the  deed  in  letters  and  words.  It  will  be  suf- 
ficient to  state  the  substance  and  lef;al  effect.  Neither  is  it 
necessary  to  set  forth  all  the  provisions  of  the  deed;  stating 
such  parts  as  are  necessary  to  entitle  the  plaintiff  to  recover 
will  be  sullicierit  (48). 

Hence  in  covenant  on  a  mortgage  deed^,  the  court  were  of 
opinion,  that  it  was  sufficient  for  the  plaintiff  to  set  forth  in 
his  declaration,  that  defendant,  by  a  certain  indenture,  had 
demised  certain  premises  therein  mentioned  (not  specifying 

z  Stone  ▼.  Bale,  3  Ler.  348.    See  ftlio    b  Dnndas  ▼.  Lord  Weymouth,  Cowp. 

Goddard's  case,  9  Rep.  4-  b.  665. 

a  Hall  ▼.  Cazenove,  4  £ait*iR.477. 


(48)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent 
the  extension  of  the  record  to  an  unreasonable  length,  as  to  aroid 
the  danger  resulting  to  the  party  setting  forth  the  deed,  from  vari- 
ances and  formal  objections.  In  Dundas  v.  Lord  Weymouth, 
Cowp.  665.  the  court  said,  they  would  animadvert  upon  any  future 
instance  of  putting  parties  to  the  enormous  expense  of  setting  out 
deeds  at  length,  or  superfluous  parts  of  them.  And  in  Price  v. 
Fletcher,  Cowp.  727.  where  the  plaintiff  in  an  action  for  breach  of 
covenant  for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole 
lease  verbatim^  it  was  referred  to  the  master  to  strike  out  the  su- 
perfluous matter  in  the  declaration,  with  c9sti.  See  1  WillmVs. 
Saunders,  233.  n.  (2).  where  the  learned  serjeant  has  given  a  con- 
cise form  of  declaration  in  covenant  for  non-payment  of  rent. 
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the  premises)  subject,  among  other  things,  to  such  a  proviso; 
then  setting  out  the  substance  of  the  covenant  for  the  pay- 
ment of  the  money 9  and  breach  for  the  non-payment 

If  the  deed  on  which  plaintiff  declares  contain  a  proviso*, 
operating  by  way  of  defeasance  of  the  covenants,  the  plain- 
tiff is  not  obliged  to  state  such  proviso  in  his  declaration;  if 
the  defendant  means  to  rely  on  it,  it  is  incumbent  on  him  to 
shew  it 

It  is  sufficient  to  say,  "  whereas  by  a  certain  indenture, 
&c.  it  is  witnessed,  &c."  without  a  direct  aflirmation'',  that 
by  such  an  indenture  defendant  covenanted  (49). 

In  covenant  by  husband  of  reversioner  in  fee  ^^  he  must 
declare  on  a  seisin  in  fee  in  himself  and  his  wife,  in  right  of 
his  wife.  If  he  state  that  he  is  seised  of  the  reversion  in  his 
demesne  as  of  freehold,  it  will  be  bad  on  special  demurrer. 

Of  the  Breach. — ^The  breach  assigned  ought  to  be  co-ex- 
tensive with  the  import  and  effect  of  the  covenant:  but, 
where  the  covenant  is  general^  the  breach  may  be  assigned 
as  generally  as  the  covenant ;  and  it  is  sufficient,  if  it  negative 
the  words  of  the  covenant :  as  where,  on  a  covenant  in  an  in- 
denture of  lease,  that  defendant  had  full  power  and  lawful 
authority  to  demise,  the  breach  assigned  was,  that  defendant, 
at  the  time  of  making  the  said  indenture,  had  not  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  effect  of  the  indenture :  after  verdict  for  plaintiff,  and 
judgment  in  B.  R.  on  error  in  the  Exchequer  Chamber,  it  was 
objected,  that  it  was  not  stated  in  the  declaration,  who  had 
title  to  the  premises  at  the  time  of  making  the  indenture ;  but 
it  was  resolved,  that  the  assignment  of  the  breach  was  good ; 
because  it  had  pursued  the  words  of  the  covenant  negative  ; 
and  that  it  lay  more  properly  in  the  notice  of  the  lessor  what 
estate  he  himself  had  in  the  land,  than  in  the  lessee,  who  was 
a  stranger  to  it ;  and  therefore  defendant  ought  to  have  shown 
what  estate  he  had  in  the  land  at  the  time  of  the  demise, 

c   Elliott  V.  Blake,  i  Lev.  88. T.  Raym.  Cro.  Jac.  304.  S  C.     See  also  to  the 

6s.  S.  C.  same  effect.  Mascot  ▼.  Ballet,  Cro. 

d  Buttivaot  r.  Holman,  adjiideed  on  Jac.  369.  Bri^tock  v.  Stannioa,  Ld. 

error  from  C.  B.iii  B.  It.  T.  17  Jac.  Kaym.  106.     Proctor  ▼.  Burdet,  3 

Cro.  Jac.  537.  *  Lev.  170.  3  Mod.  69.  S.  C.  Boscaweu 

e   Poiyblank  V.  Hawkins,  Dougl.  328.  v.  Cook,   ]  Raym.  107.    Rawlios  v. 

f  Salmon  v.  Bradshaw,  9  Rep.    60  b.  Vincent,  Carth.  194. 


(4*1)  The  court  said,  that  there  was  a  difference  between  decla- 
rations and  bars  in  this  respect ;  for  in  the  declaration,  **  it  is  wit- 
nessed,** was  sufficient  to  induce  the  action  aadasbign  the  breach* 
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whereby  it  might  have  appeared  to  the  court,  that  he  had  fuU 
power  and  authority  to  aemise. 

So  where  in  covenant*,  the  declaration  stated,  that  plain- 
tiff by  indenture  let  to  defendant's  testator  a  house  for  years, 
and  the  lessee  covenanted  to  repair  it  well  from  time  to  time, 
during  the  term,  and  at  the  end  of  the  term  to  leave  the  same 
well  repaired;  and  the  breach  assigned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term:  an  ex- 
ception was  taken,  because  the  declaration  did  not  shew  in 
what  point  the  house  was  not  well  repaired ;  but  it  was  over- 
ruled ;  for,  the  breach  being  according  to  the  covenant,  it  was 
sufficient ;  but  if  the  defendant  had  pleaded,  that  at  the  end 
of  the  term  he  delivered  it  up  well  repaired,  then,  if  the 
plaintiff  will  ^issign  any  breach,  he  ought  particularly  to  show 
in  what  point  it  was  not  well  repaired,  so  as  the  defendant 
might  give  a  particular  answer  thereto. 

In  covenant  by  a  master  against  his  servant'^,  on  a  covenant 
not  to  buy  or  sell  without  the  master*s  leave,  within  two 
years ;  the  breach  assigned  was,  that  defendant  had  diversis 
diebus  et  vicibus^  between  such  a  day  and  such  a  day,  sold  to 
H.,  and  to  several  other  persons  unknown,  goods  to  the  ^ue 
of  100/.  Issue  upon  this,  and,  after  verdict  for  plaintiff,,  it 
was  moved  in  arrest  of  judgment,  that  the  breach  was  uncer- 
tain as  to  the  times  and  persons;  Holt,  C.  J.  said,  tfaatin  cove' 
fiani  (50)  it  was  sufficient  if  a  general  breach  was  assigned; 
and  that  the  breach  in  question  was  certain  enough ;  for  it 
was  so  described,  that  if  another  action  were  brought,  the 
defendant  might  plead  a  former  recoveiy  for  the  same  cause, 
and  aver  this  to  be  the  same  selling.  Gould,  J.  agreed,  that 
the  action  being  only  for  damages,  it  was  well  enough.  Judg- 
ment for  plaintiff. 

Plaintiff  declared  that  defendant  covenanted  to  allow  plain- 
tiff 25.  for  every  quire  of  paper  he  should  copy  *,  and  assigned 
for  breach,  that  he  copied  four  quires  and  three  sheets,  for 
which  8^.  and  3d.  was  due,  whicn  defendant  had  not  paid. 
On  writ  of  error  after  verdict,  and  judgment  for  plaintiff  in 
C.  B.,  it  was  moved,  that  there  could  not  be  any  apportion'* 

g  Hancock  v.  Field  and  othcn,  exe*    b  Farrow ▼.  ClieTalicr,  Salk.  1 39. cited 
cutora  of  Crouch,  Cro.  Jac.  170, 17 1  •        S  East,  64.  8  T.  R.  459. 

i  Needier  ▼.  Guest,  Aleyn,  9. 


(50)  Secus  in  debt  on  bond  to  perform  corenants,  and  debt  for 
a  penalty  on  a  statute ;  there  a  precise  breach  mast  be  shewiu  Lord 
Raym.  107* 
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meht  in  this  case,  for  the  covenant  was  to  allow  plaintiff  Us. 
for  copying  a  quire,  but  not  pro  ratd,  for  which  cause  the 
judgment  was  reversed.  But  it  seems  that  on  demurrer  this 
objection  would  not  avail  the  defendant,  because  in  that  case 
the  plaintiff  might  remit  his  claim  for  the  odd  sheets,  and  ea- 
ter up  judgment  for  the  residue,  in  conformity  to  the  rule 
laid  down  in  Incledon  v.  Crips,  Saik.  658.  recognised  in  Buck- 
ley V.  Kenyon,  10  East,  1 43.  and  infra,  that  where  the  sum 
demanded  does  not  depend  on  the  deed  itself,  but  upon  mat- 
ter extrinsic,  there  may  be  a  remittitur ;  because  the  variance 
is  not  inconsistent  with  the  deed. 

In  covenant  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days^,  which  amounted  to  a  certain  sum^  and 
the  plaintiff  had  mac^e  a  mistake  in  calculating  the  sum,  it  was 
holaen  good;  because  in  this  action  the  whole  shall  be  reco- 
vered in  damages,  and  the  plaintiff  shall  not  have  damages  ac- 
cording to  his  summing,  but  according  to  the  matter. 

The  plaintiff  declared  on  an  indenture  of  demise  for  years 
of  certain  coal-mines  ^  reserving  a  fourth  part  of  the  coal 
raised,  or  its  value  in  money,  at  the  election  of  the  lessor ; 
but  if  the  fourth  part  fell  short  of  the  annual  value  of  400/. 
then  reserving  such  additional  rent  as  would  make  up  that 
annual  sum,  to  be  rendered  on  the  first  day  of  every  month 
in  each  year  of  the  term,  by  equal  portions;  and  that  the 
plaintiff  elected  to  be  paid  in  money :  the  breach  assigned  was, 
that  900/.  of  the  rent  reserved  for  two  years  and  three  months 
was  in  arrear.  On  general  demurrer,  it  was  objected,  that  the 
rent  being  reserved  yearly,  the  breach  was  not  well  assigned, 
inasmuch  as  it  included  a  fraction  of  a  year;  but  the  court 
overruled  the  demurret,  observing,  that  it  could  not  be  sus- 
tained on  the  construction  of  the  covenant ;  for,  though  it 
spoke  of  an  annual  sum  of  400/.  to  be  made  up  in  case  the 
proportion  of  coal  reserved  should  fall  short  of  tnat  sum,  yet 
the  rent  was  to  be  rendered  monthly.  But,  even  admitting  it 
to  be  a  yearly  rent,  the  excess  for  the  three  months  might  be 
remitted,  and  judgment  p^ivenfor  the  residue;  and  Bay  ley,  J. 
cited  Incledon  v.  Crips,  Salk.  658.  and  2  Lord  Raym.  814.  as 
an  authority  in  point  as  to  the  remittitur. 

Where  lessee  covenanted  for  himself  and  his  assigns  to 
plant  a  certain  number  of  trees  every  year",  and  the  breach 
was,  that  defendant  had  neglected  to  do  it ;  it  was  holden 
sufficient,  without  negativing  that  his  assigns  had  done  it,  for 
the  court  will  not  intend  an  a^^signment. 

k  Farrer  ▼.  SncUing^,  ]  Roll.  Rep.  335.        m  Gy»e  v.  Ellis,  Str.  239, 
1    Buckley  ▼.Kenyon,  10  East,  13S. 
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A  demurrer  for  misjoinder  of  breaches  must  be  to  the  whole 
declaration,  and  not  to  the  breach  alone  which  is  misjoined". 

As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venant, for  quiet  enjoyment,  see  ante.  Sect.  III.  (5. 

I  shall  now  proceed  to  explain  the  nature  of  dependant 
covenants  and  conditions  precedent,  concurrent  acts  or  cove- 
nants, and  mutual  or  independent  covenants,  subjoining  to 
each  division  such  cases  as  appear  to  atford  the  best  illustra- 
tion of  the  subject  under  consideration.  And  first,  of  de- 
pendent covenants  and  conditions  precedent 

Conditions  precedent.— If  A.  covenants  to  do,  or  to  abstain 
from  doing,  a  certain  act,  in  consideration  (31)  of  the  prior 
performance  of  some  act  or  covenant  on  the  part  of  B.,  A/s 
covenant  is  termed  a  dependent  covenant,  because  B/s  right 
of  suing  A.  for  a  breach  of  this  covenant  depends  upon  the 

f)rior  performance,  or  that  which  the  law  considers  as  equiva- 
ent  to  performance  of  the  act  or  covenant  to  be  performed 
by  B.,  and  the  prior  act  or  covenant,  on  the  part  of  B.,  being 
in  the  nature  of  a  condition  precedent,  is  technically  termed 
a  condition  precedent,  the  performance  whereof  must  be 
shewn  by  B.,  in  order  to  entitle  him  to  recover  damages 
against  A.  (32). 

The  following  cases  will  illustrate  the  nature  of  a  depen- 
dent covenant  and  condition  precedent,  and  the  reader  may 
collect  from  them  the  rules  by  which  the  courts  have  guided 
their  decisions  on  tliis  subject 

The  plaintiff  declared  •,  that  defendant  by  deed  poll  (33) 
agreed  with  the  plaintiff,  that  he,  defendant,  would  accept  of 
the  plaintiff  a  quantity  of  South  Sea  stock,  so  soon  as  the  re- 

«  Kingdon  ▼.  Nottle,   1   Maulc  and       o  Lock  ▼.  Wright,  Str.  569. 
Selwyn,  355. 


(51)  It  is  not  necessary  that  it  should  be  stated  in  terms  to  be  *^  in 
coubidifration  of;*'  if  the  manifest  intention  be  so,  it  is  sufficient 

^  (52)  It  may  be  remarked,  that  if  the  aqt,  undertaken  to  be 
done,  is  dispensed  with  by  the  other  party,  it  is  sufRcieitt  so  to 
state  it  on  the  record.  Per  Bailer,  J.  in  Hotham  v.  East  India 
Company,  1)ou^.  278,  See  an  averment  to  this  effect  in  Jones  v. 
Barkley,  Doug.  684. 

(53)  In  Strange*s  statement  of  the  case,  p.  ,'769.  It  is  said  to  have 
been  by  writinjj  indented;  but  it  is  evident  from  the  reasoning  of 
the  court,  even  in  Strange  (see  p.  571.)  that  it  was  a  deed  poll.  See 
alno  S.  C.  8  Mod.  40.  where  it  is  expressly  stated  to  have  beenau 
action  of  covenant  on  a  deed  poll. 
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Ceipts  should  be  delivered  out  by  the  company,  and  would 
pay /or  the  same  such  a  &um  on  a  certain  day,  next  after  the 
date  of  the  deed,  and  ihen  averred  that  defendant  did  not  pay 
the  money  at  the  day  *,  on  general  demurrer,  because  the 
plaintiff  had  not  averred  an  assignment  of  the  stock,  or  a  ten-> 
der,  Pratt,  C.  J.  delivering  the  opinion  of  the  court,  said,  that 
the  intent  of  the  parties  appeared  to  be,  that  one  should  have 
the  money,  and  the  Other  the  stock;  and  not  that  either 
should  perform  his  part  of  the  agreement,  and  lay  himself  at 
the  mercy  of  the  dther  for  the  equivalent ;  that  this  was  not  a 
covenant  enteredinto  by  both  parties,  upon  which  each  would 
have  his  mutual  remedy,  but  it  was  tne  deed  poll  of  thede-- 
feodant  only ;  and,  therefore,  though  upon  delivery  or  tender 
of  the  stock,  the  plaintiff  would  have  his  remedy  for  the  mo- 
^^Yy  yet  the  defendant,  on  the  other  side,  upon  payment  of 
the  money,  would  not  have  any  remedy  to  compel  the  deli- 
very of  the  stock,  and  therefore  he  should  not  be  obliged  to 
pay  the  money  until  the  consideration  for  which  it  was  paya- 
ble was  performed:  that  the  word  pro  would  be  either  a  con- 
dition precedent  or  subsequent,  as  would  best  answer  the  in- 
tent ol  the  parties ;  and  in  this  case  it  must  be  a  condition 
precedent,  because  otherwise  the  intention  of  the  defendant 
to  have  the  stock  for  his  money,  could  never  take  effect. 
Judgment  for  defendant  (54). 

In  covenant  against  a  lessee  for  not  repairing^  the  declara- 
tion stated,  that  by  indenture  the  defendant  covenanted  to  re« 
pair  the  demised  premises,  and  at  the  end  of  the  term  to  sur- 
render up  the  same  in  good  repair,  the  lessor  (the  plaintifl') 
finding  timber  sufficient  for  such  repairs :  the  breach  assigned 
Was  for  not  repairing ;  the  defendant  pleaded,  that  the  plain- 
tiff did  not  find  timber  suflicient :  on  demurrer,  it  was  ad- 
Judged,  that  the  finding  the  timber  was  a  thing  in  its  nature 
necessary  to  be  done  first,  and  therefore  a  condition  precedent, 
the  performance  of  which  ought  to  have  been  averre^l  in  the 
declaration. 

So  where  in  a  covenant  on  ad  indenture  of  lease  for  seven 

p  Thomas  ▼.  Cadwallader,  Willei,  496. 


j^ 


(54)  Pratt,  C.  J.  observed  also,  that  the  difference  between  « 
mutual  covenant  and  a  deed  poll  was  taken  and  allowed  in  Pord- 
age  V.  Cole,  1  Saund.  320.  where  the  court  were  of  opinion  that  the 
defendant  had  his  remedy;  *'  otherwise  (says  the  book)  it  would 
have  been,  if  the  detd  had  been  the  words  o/the  defendant  only*"^* 


i 


' 
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years,  for  non-payment  of  rent  "J,  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay 
rent,  repair,  &c.,  and  a  proviso,  that  if  the  lessee,  at  the  end 
of  the  tirst  three  or  five  years,  should  be  desirous  of  quit- 
ting, and  should  give  six  months  notice  thereof,  before  the 
expiration  of  the  three  first  years,  then,  from  and  after  the 
expiration  of  the  first  three  years,  and  payment  of  all  rents, 
and  performance  of  the  covenants  on  the  part  of  the  lessee, 
the  indenture  should  be  void ;  it  was  holden  that  the  pay- 
ment of  rent,  and  performance  of  the  other  covenants,  by 
the  lessee,  were  conditions  precedent  to  the  lessee's  deter- 
mining the  term  at  the  end  of  the  first  three  years,  and  that 
merely  giving  six  months'  notice,  expiring  with  the  first 
three  years,  was  not  suflicient  for  that  purpose ;  Lord  Ken- 
yon^  C.  J.  observing,  that  it  had  frequently  been  said,  and 
common  sense  seemed  to  justify  it,  that  conditions  were  to 
be  construed  to  be  either  precedent  or  subsequent,  according 
to  the  fair  intention  of  the  parties,  to  be  collected  from  the 
instrument ;  and  that  technical  words,  if  there  were  any  to 
encounter  such  intention,  (and  there  were  not  in  this  case) 
should  give  way  to  that  intention  :  that  it  was  impossible  to 
read  this  lease^  without  seeing,  that  the  parties  intended,  that 
the  tenant  should  do  every  thing  required  of  him,  before  he 
could  put  an  end  to  the  lease. 

So  where  by  a  policy  of  assurance  against  fire  it  was  sti- 
pulated ',  that  the  assured  sustaining  any  loss  by  fife  should 
procure  a  certificate  of  the  minister,  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
they  knew  tlie  character  of  the  assured,  and  believed  that  he 
had  sustained  the  loss  by  misfortune,  and  without  fraud :  it 
was  holden,  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate ;  Lawrence,  J.  ob- 
serving, that  the  cases  were  uniform  to  shew,  that  if  a  person 
undertakes  for  the  act  of  a  stranger,  that  act  must  be  done 
(55).  See  Routledge  v.  Burrell,  1  H.  Bl.  254.  and  Oldham 
v.  Bewicke,  2  H.  Bl.  577.  n.  (a)  to  the  same  effect. 

q  Porter  t.  Shepherd,  B.  R .  E.  36  6. 3.    r  Worsley  ▼.  Wood,  in  error  from  C.  B. 
affirming  juJgment  of  C.  B.  ti  T.  R.        B.  R.  T.  s6  Geo.  3. 6  T.  R.  710. 

065. 


(55)  If  A.  be  bound  to  B.  to  pay  ten  poundi  to  C,  A.  tenders  to 
C.  and  he  refuseth,  the  bond  is  forfeited.  1  Inst.  208.  b.  If  a 
Bian  be  bound  in  an  obligatioui  with '  conditiou  to  enfeoff  B.  (wba 
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So  where  in  covenant  on  a  charter  party  ^  to  recover  the 
value  of  a  ship  against  defendant^  to  whom  she  had  been  let 
to  freight,  for  the  purpose  of  carrying  government  stores  to 
America,  the  declaration  stated  a  covenant,  that  "  if  the 
ship  were  taken  during  the  time  she  was  in  his  Majesty's 
service,  and  it  should  appear  to  a  court-martial  that  the  master 
and  ship's  company  had  made  the  utmost  defence  they  were 
able,  the  value  of  the  ship  should  be  paid  by  the  defendant  ;** 
and  then  averred  a  capture,  the  master  and  ship's  company 
having  made  the  utmost  defence  they  were  able,  and  that  it 
would  have  appeared  to  a  court-martial,.  &c.  if  the  defendant 
had  thought  proper  to  have  had  an  inquiry  made  in  that 
respect  by  a  court-martial.  The  defendant  pleaded,  that  it 
hath  not  appeared,  &c.  On  demurrer  to  the  plea,  the  court 
gave  judgment  for  the  defendant,  observing  that  the  charter 
party  arinexed  an  express  condition,  that  it  should  appear  to 
a  court-martial,  &c.  and  therefore  the  plaintiff  was  bound  to 
shew  that  it  had  appeared,  or  that  it  arose  from  the  fault  of 
the  defendant  that  it  had  not. 

So  where  in  covenant  on  a  charter  party  of  affreightment  % 
\vhereby  the  plaintiff*  let  his  ship  to  the  defendant  to  freight 
from  Liverpool  to  W.,  and  back  to  Liverpool,  and  agreed 
that  the  master  should  take  on  board  a  cargo  of  salt  to  W.^ 
and  after  delivering  the  same  there,  should  take  on  board 
there  a  cargo  of  deals ;  in  consideration  of  which  the  de- 
fendant agreed  to  pay  to  the  plaintiff,  "  in  full  for  the  freight 
for  the  said  voyage,  at  the  rate  of  so  much  per  standard  hun- 
dred for  deals  delivered  at  Liverpool^  &c. ;  the  freight  to  be 
paid  one  fourth  in  cash  on  her  arrival,  and  the  remainder  by 
an  acceptance  on  London  at  four  months*  date,"  The  decla- 
ration then  averred,  that  the  ship,  afler  carrying  the  cargo  of 
salt  to  W.,  took  on  board  there  a  cargo  of  deals,  &c.  and  pro-^ 
ceeded  on  her  voyage  towards  Liverpool,  &c.  and  whilst  the 
ship  was  so  proceeding,  &c.,  and  after  she  had  performed  a 
great  part  of  her  voyage,  but  before  her  arrival  at  Liverpool, 
on,  &c.,  the  ship  was,  by  the  force  of  the  winds  and  waves, 

•  Davis  V.  Mure,  B.  R.  M.  es  Geo.  3.        t  Cook  v.  Jennings, 7  T.  R.  381. 
cited  in  argument  in  Hotham  ▼.  East 
ludia  Company,  1  T.  R.  Oah. 


is  a  mere  stranger)  before  a  day,  the  obligor  doth  offer  to  enfeon 
B.,  and  he  refuseth,  the  obligation  is  forfeit,  for  the  obligor  hath 
taken  upon  him  to  enfeoff  him,  and  his  refusal  cannot  satisfy  the 
condition,  because  no  feoffment  is  made.     1  lni»t.  hlO^,  a. 
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wrecked,  and  thereby  became  incapable  of  proceeding  any 
farther  on  the  voyage,  by  reason  whereof  the  deals  were 
obliged  to  be  put  on  shore  for  the  preservation  thereof; 
"  which  said  deals,  so  unladen,  the  defendant  afterwards  ac- 
cepted, and  sold  the  same  to  his  own  use,  whereby  he  became 
liable  to  pay  to  the  plaintiff  a  proportionable  part  of  the 
freight  for  the  carrii^e  of  the  said  deals  from  W,  to  Liver- 
pool, &c. ;"  with  an  averment  that  a  proportionable  part 
amounted  to  such  a  sum.  And  the  breach  assigned  was  in 
the  non-payment  of  that' sum.  The  defendant  pleaded,  that 
no  part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  ac- 
cording to  the  form  and  effect  of  the  said  charter-party.  On 
special  demurrer  to  the  plea,  assigning  for  cause,  that  the  de- 
fendant had  not  confessed  and  avoided  or  denied  the  matter 
alleged  in  the  declaration,  but  had  attempted  to  put  in  issue 
collateral  matters,  it  was  holden  that  the  plea  was  good ; 
Lawrence,  J.  observing,  that  when  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  ship,  or  to 
procure  another,  and  having  performed  the  voyage,  he  is  then 
entitled  to  his  freight ;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  hun;  nor  is  ne  entitled 
pro  rati,  unless  under  a  new  agreement  Perhaps  the  sub- 
Sequent  receipt  of  these  goods  by  the  defendant  might  have 
been  evidence  of  a  new  contract  between  the  parties  (56) ; 
but  here  the  plaintiff  has  resorted  to  the  original  agreement, 


(56)  The  principal  cases  on  the  subject  of  apportionment  of 
freight  are,  Lutwidge  v.  Grey,  D.  P.  23  Feb.  1733. — Luke  v. 
Lyde,  <i!  Burr.  8S^.  and  1  Bl.  R.  190. — Baillie  v.  M^idigliaDi, 
Park's  Ins.  53. ;  but  not  reported  elsewhere.  These  three  cases 
are  stated  at  length  in  Mr.  Abbott's  book  on  Shipping.  The  case 
of  Luke  V.  Lvde  was  much  commented  upon  in  Cook  v.  Jennings, 
7  T.  H.  381.  and  in  Mulloy  v.  Backer,  5  East,  3 1 6.  See  farther 
on  the  same  subject  Ward  v.  Felton,  I  East,  607. — Hunter  v.  Prin- 
sep,  B.  R.  M.  49  G.  3.  10  East,  378.--Liddard  v.  Lopes*  B.  R. 
a.  49  G.  3.  10  East,  536.— Ritchie  v.  Atkinson,  post  n.  {59)» 
Christy  v.  Row,  1  Taunt.  300. — "  It  is  a  settled  rule  even  in  tlie 
case  of  deeds,  that  if  there  be  a  condition  precedent  in  a  deed,  and 
it  is  not  performed,  and  the  parties  proceed  with  the  performance  of 
other  parts  of  the  contract,  although  the  deed  cannot  take  effect* 
the  law  will  raise  an  implied  assumpsit.  Upon  this  ground  freight 
is  daii^  recovered  in  actions  of  assumpsit  on  implied  promises,  aub* 
stituted  for  the  charter  parties  by  deed.**  Per  Cur.  in  Bums  v. 
Miller,  4  Taunt.  748.  But  see  a  limitation  of  this  remark  in 
Schach  v.  Anthony,  1  Maule  and  Selwyn,  673.  See  abo  Pinder  v. 
Wilks,  5  Taunt.  612. 
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under  which  the  defendant  only  engao;ed  to  pay  in  the  event 
of  the  ship's  arrival  at  Liverpool.  Xhat  event  has  not  hap- 
pened»  ana  therefore  the  plaintiff  cannot  recover  in  tlHS  form 
of  action. 

From  the  preceding  cases  it  may  be  collected,  that  where- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain- 
tiff, performance,  or  that  which  is  equivalent  to  performance 
(57),  must  be  alleged  and  proved,  otherwise  the  action  cannot 
be  supported ;  and,  consequently,  the  defendant  may  plead 
non-performance  of  the  condition  precedent  in  bar  of  the 
plaintiff's  action;  or,  if  the  averment  of  performance  be  en- 
tirely omitted,  or  imperfectly  made  (bS)  the  defendant  may 
take  advantage  of  it  on  demurrer.     .      * 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further,  i?  referred  to  the  ^alagous  cases  under  tit 
Assumpsit,  ante  p.  lOo-r-llO.  To  the  cases  there  abridged,, 
the  following  may  be  added  :  Hesketh  v.  Gray,  i^ay.  186. — 
Collins  V.  Gibbs,  -2  Burr.  899.— Campbell  v.  1  rench,  6  T.  R. 
200.  See  also  Smith  v.  Wilson,  8  East,  437.  Storer  v.  Gor- 
don, 3  M.  and  S.  308. 

Having  thus  endeavoured  to  illustrate  the  nature  of  con^ 
ditions  precedent,  I  shall  proceed  to  the  next  object  of  con- 
sideration, viz.  concurrent  acts  oi:  covenants. 

Concurrent  Acts. — Where  reciprocal  acts  or  covenants  are 
to  be  performed  by  each  party  at  the  same  time,  they  are 
technically  termed  concurrent  acts  or  covenants ;  and  in  this 
case,  as  well  as  in  the  case  of  dependent  covenants,  one  party 
cannot  maintain  an  action  against  the  other,  without  averring 
performance,  or  that  which  is  equivalent  to  performance,  of 
the  acts  or  covenants  to  be  performed  on  the  plaintiff's  part 


(57)  "  Where  a  person,  by  doing  a  previous  act,  would  acquire 
a  right  to  a  debt  or  duty ;  by  a  tender  to  do  the  previous  act,  if 
the  other  party  refuse  to  permit  him  to  do  it,  he  acquires  the  right 
as  completely  as  if  it  had  actually  been  done."  Arg.  Jones  v. 
Barkley,  Doug.  685.  cited  by  Lord  EUenborough,  C.  J^  deliver- 
ing the  judgment  of  the  court  in  Smith  v.  Wilson,  8  East,  443. — 
So  if  the  plaintiff  has  been  discharged  by  the  defendant  irom  the 
performance  of  the  condition,  the  action  may  be  maintained.  See 
Jones  V.  Barkley,  Doug.  684.  So  where  the  plaintiff  has  been 
prevented  from  the  pertbrmance  by  the  ueglect  and  default  of  the 
defendant.     1  T.  R.  645. 

(58)  As  to  what  will  be  a  sufficient  averment  in  this  respect,  sec^ 
Joneii  ?•  Barkley,  Doug.  684, 


488  COVENANT. 

As  where  in  covenant,  the  declaration  stated",  that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  to 
ponvey  to  the  defendant,  on  or  before  the  1st  of  August,  1797, 
a  school-house  and  graund ;  and  on  or  before  the  24th  June, 
J 796,  to  surrender  up  the  premises,  and  deliver  over  the 
scholars  to  the  defendant ;  aqd,  in  consideration  thereof,  the 
defendant  covenanted  to^pay  the  plaintiff  a  sum  of  money, 
on  or  before  the  1st  of  August,  1797,  with  interest  from  the 
1st  of  January  next  preceding  the  said  1st  of  August;  the 
plaintiff  then  averred,  that  he  surrendered  up  the  premises  to 
defendant  on  the  24th  of  June,  1796,  and  delivered  over  the 
scholars ;  and,  although  the  plaintiff  had  well  and  truly  per- 
formed every  thing  ^contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest.  The  de- 
fendant pleaded  that  he  was  ready  to  accept  a  conveyance  of 
thfi  premises,  and  at  the  same  time  to  pay  the  money  to  the 
plaintiff,  if  he  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  first  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant.  On  demurrer, 
it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the 
conveyance,  payment  of  the  money  could  not  be  enforced, 
imtil  the  conveyance  was  made,  or  at  least  offered  to  be  made 
by  the  plaintiff;  Lawrence,  J.  observing,  that  nothing  could 
be  inferred  in  favour  of  the  plaintiff  in  this  case  from  part 
execution  of  the  contract;  because,  though  the  defenaant 
was  to  be  put  in  possession  in  June,  1796,  and  the  money  was 
to  be  paid  in  August,  1797,  yet  as  that  also  was  the  time  fixed 
for  the  execution  of  the  conveyance,  it  was  plain,  that  the 
defendant  did  npt  intend  to  part  with  his  money  until  his 
title  was  secure. 

So  where  A.  covenanted  that  he  would,  on  or  before  a  cer- 
tain  day  *,  convey  land  to  B.,  by  such  conveyance  as  B.*s 
counsel  should  advise :  in  consideration  of  which  B.  cove- 
nanted to  pay  A.,  at  or  upon  the  execution  of  the  convey- 
ance, a  certain  sum  of  money ;  it  was  holden,  that  A.  could 
iiot  maintain  covenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  had  conveyed,  or  that  he 
was  ready  at  the  day  to  have  conveyed,  what  he  had  cove- 
nanted to  do,  and  that  he  had  done  every  thing  which  lay 
tipon  him  to  do  for  that  purpose^  but  that  he  was  prevented 
from  so  doing  by  some  act,  or  omission,  or  neglect,  on  the 
part  of  the  defendant. 

u  Glazebrook  r.  Woodrow,  B.  R.  M.    z  Heard  r.  WaiUiam,  1  East,  6l9. 
40  Geo.  3.  8  T.  R.  366.  cited  for  pit. 
In  s  Boi.  &  Pal.  N.  R.  Sd6. 
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Mutual  and  independent  Cocenants, — Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action 
against  the  other  for  a  breach  of  his  covenants,  without  aver- 
ring a  performance  of  the  covenants  on  his,  the  plaintiff's 
part;  and  the  defendant  cannot  plead  non-performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
plaintiff 's  action  ^. 

In  covenant  on  articles  of  agreement*,  whereby  the  plain- 
tiff, who  was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service ;  and, 
among  other  things,  covenanted  that  during  twelve  calendar 
months  (the  time  the  vessel  was  hired  for)  he  would  pay  all 
seamen's  wages  yearly ;  in  consideration  whereof,  the  de- 
fendant covenanted  to  pay  the  plaintiff  42/.  every  month 
during  the  year ;  the  non-payment  whereof  was  the  breach 
assigned.  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant;  on  de- 
murrer to  this  plea,  it  was  insisted  by  the  plaintiff,  that  these 
were  mutual  covenants,  and  that  though  the  words  were  "  in 
consideration  thereof,"  yet  in  the  nature  of  the  thing,  this 
could  not  be  a  condition  precedent ;  for  the  payment  of  the 
seamen,  by  the  plaintiff,  was  to  be  yearly ;  of  the  plaintiff, 
by  the  defendant,  monthly ;  so  that  from  the  manner  of  co- 
venanting, it  was  impossible  the  performance  of  the  act  to 
be  done  by  the  plaintiff  should  be  necessary  to  entitle  him  to 
an  action  against  the  defendant  for  not  doing  the  act  he  had 
covenanted  to  do ;  and  the  case  of  Thorp  v.  Thorp  was  cited, 
where  this  distinction  is  taken  by  Holt,  C.  J.  in  the  resolu- 
tion of  that  case;  Judgment  for  the  plaintiff;  Lord  Hard- 
wicke,  C.  J.  observing,  that  there  could  not  be  any  condition 
precedent  here  for  the  reason  given ;  and  the  resolution  In 
Thorp  V.  Thorp  was  certainly  good  law ;  for  these  cases  did 
not  depend  so  much  on  the  manner  of  penning  the  covenants, 
as  the  nature  of  them. 

It  was  agreed,  between  plaintiff  and  defendant*,  by  inden- 
ture, that  in  consideration  of  500/.  plaintiff  should  instruct 
defendant  in  bleaching  materials  for  making  paper,  and  per- 
mit defendant,  during  the  continuance  of  a  patent,  which 
plaintiff  had  obtained  for  that  purpose,  to  bleach  such  ma- 
terials according  to  the  specification.  In  pursuance  of  this 
agreement,  the  plaintiff,  in  consideration  ot  260/.  paid,  and 
of  the  further  sum  of  250/.  to  be  paid,  to  the  plaintiff,  in  the 
manner  herein  after  mentioned,  covenanted  that  he  would, 

« 

y  Dawfon  ▼.  Myer,  Str.  71-3.  a  Campbell  ▼.  Jones,  B.  R.  H.  36  G.  J. 

z  Russon  r.  Coleby,  T.  7  Geo.  9  B.  R.        6T.  R.  570. 
7  Mod.  ^36.  Leach*!  edit. 


488  COVENANT. 

ivith  all  poisible  expedition,  instruct  the  defendant,  in  the 
inanner  of  bleaching  the  materials.    The  defendant,  in  con- 
sideration of  the  plaintiff's  covenants,   covenanted  that  he 
would,  on  or  before  the  23th  of  February,  1794,  or  sooner, 
?n,  case  plaintiff  should  before  that  time  have  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
the   further  sum  of  230/.    In  covenant  on  the  preceding 
agreement  the  breach  assigned  was,  the  non-payment  of  the 
230/.    Special  demurrer,  that  it  was  not  averred  that  plain- 
tiff had  mstructed  defendant  in  the  manner  of  bleaching  the 
materials.    Lord  Kenyon,  C.  J.  delivering  the  opinion  of  the 
court,  said,  that  whether  the^  kinds  of  covenants  be  or  be 
iK)t  independent  of  each  other,  must  certainly  depend  on  the 
good  sense  of  the  case.    If  one  thing  is  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrues  on  defendant's  co- 
venantj  it  should  be  averred,  in  the  declaration,  that  such 
thing  was  done.    "  Where  there  are  mutual  promises,  yet  if 
one  thing  be  the  consideration  of  the  other,  there  a  pertbrm- 
ance  is  necessary,  unless  a  day  is  appointed  for  performr 
ancer    Per  Holt,  C.  J.  Sajk.  113.    "  If  a  day  be  appointed 
for  the  pavment  of  the  money,  and  the  day  is  to  happen  be- 
fore the  thing  can  be  performed,  an  action  may  be  brought 
for  the  payment  pf  the  money,  before  the  thing  be  done,"  ib. 
171.    Upon  the  authority  of  these  cases,  the  judgment  of  the 
court  must  be  in  favour  of  the  plaintiff,  if,  upon  the  true  con- 
struction of  the  deed,  a  certain  day  be  fixed  fqr  the  payment 
of  the  money,  and  the  thing  to  be  done  may  not  happen  until 
after.    The  plaintiff  in  this  case  covenants  with  ail  possible 
expedition^  n^t  by  any  fixed  time^  to  instruct  the  defendant, 
and  in  consideration  of  the  plaintiff's  covenants,  the  defendant 
covenants,  that  he  will,  on  or  before  the  23th  day  of  Februarj-, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have 
instructed  the  defendant,  pay  him  the  further  sum  of  230/. 
The  intent  of  the  parties  appears  to  be  that  the  payment  might 
be  accelerated,  but  should  not  in  any  event  be  delaved,     Juds;- 
mcnt  for  plaintiff.    N.  In  a  subsequent  case,  in  8  T.  R.  370. 
Kenyon,  C.  J.  speaking  of  the  preceding  case  of  Campbell  v. 
Jones,  said  '^  The  instructiqn  to  be  given  was  not  to  be,  and 
could  not  in  the  nature  of  the  thing  be,  performed  at  the 
same  time  with  the  payment  of  the  money  by  the  defendant 
for  which  ^  certain  time  was  limited,  whereas  no  time  was 
limited  forgiving  the  instruction;"  and  Lawrence,  J.  in  the 
pame  report,  p.  374.  observing  on  thiis  case,  said,  "  that  the 
instruction  might,  consistently  with  the  plaintiff's  covenant, 
as  well  be  given  after  as  before  the  time  specified  for  ti^e 
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» 

payment  of  the  money ;  and,  therefore,  it  was  not  necessary 
to  be  averred  in  an  action  to  recover  the  money"  (59). 

For  a  further  illustration  of  this  branch  of  the  subject,  see 
Blackwell  v.  Nash,  Str.  335.— Wyvill  v.  Stapleton,  Str.  615. 
— Martindale  v.  Fisher,  1  Wils.  88.  and  ante,  p.  113. 


(59)  I  cannot  dismiss  the  consideration  of  this  subject,  without 
taking  notice  of  a  class  of  cases,  in  which  this  principle  has  been 
established;  viz.  that  unless  the  non-performance  alleged  in  brf^ch 
of  the  contract  goes  to  the  whole  root  and  consideration  of  it,  the  co- 
venant broken  is  not  to  be  considered  as  a  condition  precedent,  but 
as  a  distinct  covenant,  for  a  breach  of  which  the  party  injured  may 
be  compensated  in  damages.  The  first  of  this  class  is  the  case  of 
Boone  V.  £yre*,  which  was  stated  by  Lawrence,  J.  in  Glazebrook 
V.  Woodrow,  8  T.  R.  373.  as  follows.  The  plaintiff  had  sold  to 
the  defendant  an  estate  in  Dominica,  with  the  negroes,  under  the 
usual  covenants  for  a  good  title,  quiet  enjoyment,  and  further  as- 
surances, in  consideration  of  a  sum  in  gross,  and  a  certain  annuity 
for  lives,  which  the  defendant  covenanted  to  pay,  **  he,  the  plaintifl, 
well  and  truly  performing  all  and  singular  the  covenants,  clauses^ 
recitals,  and  agreements,  in  the  said  indenture  of  sale  contained  ;** 
and,  in  bar  to  an  action  of  covenant  for  the  arrears  of  the  annuity^ 
besides  assigning  breaches  of  specific  and  partial  covenants,  the 
defendant  by  his  fourth  plea,  pleaded,  *'  that  the  plain tifi',  at  the 
time  of  making  the  said  indenture,  had  not  in  himself  full  power, 
true  title,  and  good  and  lawful  authority,  to  bargain,  sell,  and  re- 
lease the  said  plantation  and  negroes,  &c.  in  manner  and  form  as 
in  the  said  indenture  mentioned."  The  court  said,  it  would  be 
strange  if  such  a  defence  were  to  be  allowed,  when,  if  any  one  ne- 
gro on  the  plantation  were  proved  not  to  have  been  the  property  of 
the  plaintiff,  it  would  bar  his  action  for  the  annuity.  Lawrence,  J. 
having  thus  stated  the  case,  proceeded  to  observe,  that  the  judg- 
ment of  the  court  went  on  the  ground  that,  in  the  form  the  bret:ches 
were  assigned,  the  plea  did  not  ^lecessarily  go  lo  the  whole  of  the 
consideration:  but  if  the  plea  had  beeo»  that  the  plaintifi'had  not 
any  title  to  the  plantation,  he  did  not  know,  that  it  ^ould  not  have 
been  held  sufficient.  Le  Blanc,  J.  observmg  upon  the  same  case^ 
said,  **  The  substantial  part  of  the  agreement  oeing  the  conveyance 
of  the  property  in  respect  of  which  the  annuity  was  to  be  paid, 
the  court  held  it  to  be  no  answer  to  an  action  for  the  annuity,  to 
say,  that  the  plaintiff  had  not  a  good  title  in  some  of  the  negroes, 
which  were  upon  the  plantation ;  because  all  the  material  part  of 
the  covenant  had  been  performed;  and  the  plaintiff  had  a  remedy 
upon  the  covenant  for  any  special  damage  sustained  for  the  non<« 
performance  of  the  rest;"  8  T.  R.  375.  The  case  of  Boone  v. 
Cyre  was  recognized  by  Lord  Kenyon,  in  delivering  the  opinion 
pf  the  court,  in  Campbell  v.  Jones,  6  T.  R.  5729  573..  and  stated 

*  R^ported^  bnt  imperfectly,  in  2  Bl.  R.  1313,  and  1  H.  B.  973.  ^^ 
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See  also  Boone  v.  Eyre,  2  BL  R.  1312.  and  Teny  v.  Duntze, 
2  H.  BL  389. 

It  remains  only  to  add  a  similar  observation  to  that  which 


to  be  another  ground  for  giving  judgment  for  the  plaintiff  iu  that 
case.     And,  in  the  case  of  Hall  v.  Cazenove,  B.  R.  H.  44  Geo.  3. 
4  East's  R.  483,  484.  Lawrence,  J.,  having  stated  Boone  v.  Eyre 
at  length,  applied  the  principle  of  the  decision  to  the  case  then 
before  the  court.     The  doctrine  laid  down  by  Ld.  Mansfield,  in 
Boone  v.  Eyre,  1  H.  Bl.  273.  n.  and  6  T.  R.  573.,  viz.  "*'  that  where 
mutual  covenants  go  to  the  whole  of  the  consideration,  on  both 
sides*  they  are  mutual  condition^,  the  one  precedent  to  the  other; 
but  wl)ere  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a 
condition  precedent;"  was  relied  on  in  Ritchie  v.  Atkinson,  10  East, 
295.     There  the  master  and  the  freighter  of  a  vessel  of  400  tons 
mutually  ag^ed  in  writing,  that  the  ship,  being  every  way  fitted 
for  the  voyage,  should  with  all  convenient  speed  proceed  to  Peters^ 
burgh,  and  there  load,  from  the  freighter's  factors,  a  complete  cargo 
of  hemp  and  iron,  and  proceed  therewith  to.  London,  and  deliver 
the  same  on  being  paid  freight  for  hemp  £$  per  ton,  for  iron  5i.  a 
ton,  &c. ;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.     It  was  holden,  that  the  delivery  of  a  complete  careo  was 
not  a  condition  precedent,  but  that  the  master  mi^ht  recover  neight 
for  a  short  cargo  delivered  in  London  at  the  stipulated  rates  per 
ton,  the  freighter  having  his  remedy  in  damages  for  such  bhort  de- 
livery.    In  Havelock  v.  Geddes*  B.  R.  10  East,  S55,  the  authority 
of  Boone  v.  Eyre  was  recognized  by  Ld.  EUenborough,  C.  J.  deli- 
vering the  judgment  of  the  court.    And  in  Davidson  v.  Gwynne,  12 
East,  389.  where  freight  was  covenanted  to  be  paid  in  consideration 
of  several  things,  one  of  which  was  the  sailing  with  the  first  convoy; 
it  was  holden,  that  as  the  object  of  the  contract  was  the  performance 
of  the  voyage,  which  in  this  case  had  been  performed,  the  sailing 
with  the  first  convoy  was  not  to  be  considered  as  a  condition  pre- 
cedent, but  as  a  distinct  covenant,  for  the  breach  of  which  the  party 
injured  might  be  compensated  in  damages.     It  was  holden  also, 
in  the  same  case,  that  the  covenant  for  the  right  and  true  deli- 
very of  the  goods  was  satisfied  by  the  delivery  -of  the  entire  number 
of  chests,  and  .that  the  deteriorated  state  of  their  contents  afforded 
no  answer  to  this  action  for  the  recovery  of  the  freight,  the  defen- 
dant having  a  cross  action  to  recover  damages  for  that. 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Ja- 
maica with  a  complete  cargo  of  sugar,  and  to  pay  freight  for  the 
same  at  the  rate  of  lOi.  6a.  percwt.  The  agent  of  the  defendant 
tendered  to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills 
of  lading  for  it,  at  the  rate  of  105.  per  cwt.  The  captain  refused  to 
take  it  on  board  on  these  terms.  Lord  EUenborough  held,  that  the 
defendant  was  liable  for  dead  freight.  Hyde  v.  Willis,  3  Camp. 
N.  P.  C.  20«, 
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was  made  at  the  close  of  the  third  section,  tit.  Assumpsit,  ante, 
p.  113.  viz.  that  there  are  not  any  precise  technical  words  re- 
quired to  constitute  a  condition  precedent,  or  a  dependent  or 
independent  covenant.  Whether  a  condition  be  precedent  or 
subsequent  or  a  covenant  be  dependent  or  independent,  must 
be  gathered  from  the  words  and  nature  of  the  agreement, 
which  is  to  be  construed  according  to  the  intention  of  the  par- 
ties, as  far  as  that  can  be  collected  from  the  instrument;  and, 
however  transposed  the  covenants  may  be**,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance.  When  it  is  once  esta- 
blished, that  the  stipulation  of  one  party  is  a  condition  prece- 
dent to  the  performance  of  the  covenant  by  the  other  party,  it 
follows  as  a  necessary  consequence,  that  an  action  cannot  be 
maintained  unless  performance,  or  that  which  the  law  consi- 
ders as  equivalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  vested  in  the  plaintiff*', 
liable,  however,  to  be  divested  by  the  rion-performance  of  a 
condition  subsequent,  that  is  matter  of  defence  only^  and  mast 
be  shewn  by  the  defendant. 

|>  Per  Lord  Mansfield,  C.  J.  in  Kings-    c  Hotham  v.  Eaf  t  Indim  Company, 
ton  y.  Preston,  Doug.  690.  1 T.  R.  638  • 


VII.  Of  the  Pleadings 

1.  Acdord  and  Satisfaction. 

2.  Eviction, 

3.  Infancy. 

4.  Letted  by  Distress. 

5.  ^{7  habuit  in  tenementis. 

6.  Non  est  factum. 

7.  Non  inf regit  coriventionem. 

8.  Performance. 

9.  Release. 
10.  Set-off. 
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1.  Accord  and  Satisfaction. 

Accord  with  satisfaction  is  a  good  plea  in  discharge  of 
damages  for  covenant  broken  (()0), 

In  covenant  against  an  assignee  for  not  repairing  a  house', 
the  defendant  pleaded  accord  between  him  and  the  plaintifi', 
and  execution  thereof,  in  satisfaction  and  discharge  of  the 
want  of  repairs;  on  demurrer,  it  was  objected,  that  this 
action  of  covenant  was  founded  upon  the  deed,  which  could 
not  be  discharged  except  by  matter  of  as  high  a  nature,  and 
not  by  any  accord  or  matter  in  pais :  but  it  was  resolved  by 
the  court,  that  the  plea  of  the  defendant  was  good;  and 
this  distinction  was  taken:  where  a  duty  accrues  by  the  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  sum  of  money ;  in  that  case, 
the  duty,  which  is  certain,  takes  its  essence  and  opera- 
tion originally  and  solely  by  the  writing,  anc^  therefore  it 
must  be  avoided  by  matter  of  as  high  a  nature,  although  the 
duty  be  merely  in  the  personalty  *  (61).  But  where  no  certain 
duty  accrues  by  the  deed,  but  a  wrong  or  suhseqtient  default, 
together  with  the  deed,  gives  an  action  to  recover  damages, 
which  are  only  in  the  personalty,  for  such  MTong  or  default, 
accord  with  satisfaction  is  a  good  plea,  as  in  this  case,  the  co- 
venant does  not  give  the  plaintiff,  at  the  time  of  making  it, 
any  cause  of  action,  but  the  tort  or  default  in  not  repairing 
the  house,  togethei*  with  the  deed,  gives  an  action  to  recover 
damages  for  the  want  of  reparation.  7'he  action  is  not 
founded  merely  on  the  deed,  but  on  the  deed  and  the  subse- 
quent wrong ;  which  wrong  is  the  cause  of  action,  and  for 
which  damages  shall  be  recovered ;  and  in  every  action  where 

d  BUfce^s  case,  6  Rep.  43.  b.  Cro.  Jnc.  e  See  next  ease. 

99.  S.  C.  by  Ihc  iiaine  of  Alden  ▼. 
Blague. 


(60)  In  Snow  V.  Franklin,  Lutw.  559.  to  covenant  for  non-pay- 
ment of  rent,  the  defendant  pleaded  accord  with  satisfietction  of  the 
covenant,  before  any  breach.  The  plea  was  holden  bad  on  de- 
murrer.   See  also  Kaye  v.  Waghom,  I  Taunt«  428.  S.  P. 

(61)  A  collateral  agreement  by  parol  cannot  be  pleaded  to  inva- 
lidate a  claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  condi- 
tioned  for  the  performance  of  an  award,  a  parol  agreement  between 
the  parties,  to  wave  and  abandon  the  award  cannot  be  pleaded.-^ 
Braddick  v.  Thompson,  8  East,  344. 
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compensation  is  demanded,  by  way  of  damages  only,  accord 
executed  is  a  good  bar. 

The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands  ^^ 
one  parcel  of  which,  consisting  of  about  one-third,  lay  con- 
tiguous to  the  land  of  one  £.  P.,  in  consideration  of  a  sum  of 
money,  and  the  covenant  herein-after  mentioned,  by  indenture 
released  the  said  parcel  of  land  to  E.  P.  in  fee,  who  thereupon 
covenanted  for  herself  and  her  assigns,  that  she  would,  from 
time  to  time,  and  at  all  times  thereafter,  pay  one-third  part 
of  all  the  taxes  and  assessments  that  should  be  imposed  on 
the  said  messuage  and  land ;  the  parcel  of  land  came  to  the 
defendant  by  assignment,  who  neglected  to  pay  the  one-third 
part  of  the  taxes  for  several  years.  The  plaintiff  having  de- 
clared for  a  breach  of  covenant,  in  the  years  1759, 1760, 1,  2, 
3,  4,  5,  and  6,  the  defendant  pleaded,  that  in  Michaelmas 
Term,  17()6,  he  commenced  an  action  against  the  plaintiff, 
and  one  R.  J.,  for  certain  trespasses  committed  by  them  upon 
the  lands  and  goods  of  the  defendant ;  and,  thereupon  after- 
wards, to  wit,  on  the  S2d  of  January,  1767,  it  was  agreed, 
(not  saying  by  deed)  that  the  defendant  should  put  an  end  to 
his  suit,  and  that  plaintiff  and  R.  J.  should  pay  a  certain  sum 
of  money,  and  costs ;  and  that  the  plaintiff  should  relinquish 
alt  damages  and  demands^  which  he  then  had  against  the  de^ 
fendant ;  the  plea  then  averred,  that  the  defendant  did  not 
further  prosecute  his  suit  against  the  plaintiff  and  R.  J.,  and 
prayed  judgment  of  the  action.  On  general  demurrer  to  this 
plea,  it  was  objected,  that  a  covenant  to  pay  money,  which 
was  by  deed,  could  not  be  discharged  without  deed ;  and  of 
this  opinion  was  the  court,  and  gave  judgment  for  plaintiff. 
Blake's  case,  6  Rep.  44  a.  was  cited. 

Covenant  by  the  heir  in  reversion*  against  executor  of 
tenant  for  life,  for  breach  of  covenant  in  testator,  in  not  re- 
pairing the  house  demised :  plea,  that  the  testator,  tenant  for 
life,  died  on  such  a  day,  and  that  afterwards  it  was  agreed, 
between  the  plaintiff  and  defendant,  that  defendant  should 
quietly  depart  and  leave  possession  to  the  plaintiff,  and,  in 
consideration  thereof,  the  plaintiff  agreed  to  discharge  him 
from  the  breach ;  and  averred,  that  within  five  days  from  the 
day  of  agreement  he  left  the  house.  On  demurrer,  the  plea 
was  holden  to  be  bad  ;  for  the  time  was  not  fixed  by  the  terms 
of  the  agreement,  when  the  executor  should  depart ;  and, 
although  it  was  averred  that  he  departed  within  five  days,  yet 
that  would  not  aid  the  first  uncertainty ;  for  the  agreement 

f  Roger*  ▼.  Payne,  MSS.  9  Wilt.  S76,      g  Snmford  r.  Cutcliffe,  Yelv.  164.  Rug- 
S.  C.  briefly  tUted.  tell  v.  Do.,  3  Lct.  189. 
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was  the  foundation  of  the  whole,  which  ought  to  be  certain, 
when  it  should  be  performed. 

2.  Eviction, 

To  covenant  for  rent  arrear,  the  lessee  may  plead**,  that  he 
was  evicted,  by  the  lessor,  from  the  demisea  premises,  and 
kept  out  of  possession  until  after  the  rent  in  question  became 
due ;  for  an  eviction  occasions  a  suspension  of  the  rent;  but 
a  mere  trespass  will  not :  for  where  to  covenant  for  rent  ar- 
rear for  a  dwelling  house  *,  the  defendant  pleaded  that  the 
lessor  had  taken  away  a  pent-house,  iixed  to  the  dwelling- 
house,  and  part  of  the  demised  premises ;  on  demurrer,  the 
court  l>eld  that  the  fact  stated  in  the  defendant's  plea  being  a 
mere  trespass,  for  which  the  defendant  might  have  a  remaly 
by  action,  would  not  operate  as  a  suspension  of  the  rent  (62). 

It  is  to  observed  \  that  if  a  tenant  would  excuse  himself 
from  payment  of  rent  upon  an  eviction  by  a  stranger,  he 
must  shew  that  such  stranger  had  a  good  title  to  evict  him: 
and,  in  order  to  give  the  plaintiff  a  proper  opportunity  of 
controverting  such  title,  the  defendant  must  snew  particu- 
larly how  it  arises ;  for,  if  it  w^ere  sufficient  to  allege  that  the 
stranger  had  a  good  title,  a  single  issue  could  not  he  taken  on 
it ;  and  as  the  legality,  as  well  as  the  fact  of  the  title,  would 
be  complicated  together,  the  jury  would  be  entangled  with 
questions  of  law,  which  are  proper  for  the  oonsiderpf  ion  of 
the  court  only.  To  avoid  this  inconvenience,  it  is  necessary 
that  the  title  should  be  specified. 

3.  Infancy. 

At  the  common  law;,  infants  are  not  bound  by  covenants 
which  operate  to  their  disadvantage.  Hence  a  defendant  may 
insist  on  his  non-age,  ^s  a  defence  to  an  action  bf  covenant : 

h  Dftlstoii  V.  Kcevc,  Ld.  Raym.  77.  k  Per  Lord  Hardwickei  C.J  An  Jordan 

i    Roper  V.  Lloyd,  T.  Jones,  148.  cited  y.  Twelln,  B.  R.  M.  9  Geo.  2.  MS& 

by  Diiuuing,  iu  Hunt  v.  Cope,  Cowp^  %nd  Ca.  Temp.  Hardw.  179. 

24  J. 


{62)  Although  rent  is  suspended  by  an  entry  into  part  ♦,  yet  on 
a  demise  of  a  messuage  with  the  appurlenaaceB,  the  covenant  io 
repair  is  not  suspended  by  an  entry  into  the  back  yard,  the  lessee 
remaining  in  possession  of  the  messuage.  Snelling  v.  Stagg,  Bull. 
N.  P.  165. 

*•  Dorrell  ▼.  Andrews,  Hob.  igo. 
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but  this  defence  must  be  jlleaded  specially,  and  cannot  be 
given  in  evidence  on  won  est  factnm.  The  stat  5  Eliz.  c.  4. 
wiiereby  infants  are  enabled  to  bind  themselves  apprentices, 
has  not  altered  the  common  law  as  to  the  binding  force  of 
covenants  entered  into  by  infants,  at  least  where  the  cove- 
nants are  collateral  covenants.  This  point  appears  to  have 
been  doubted  formerly  ^  but  was  fully  established  in  the  fol- 
lowing case: 

In  covenant  against  an  apprentice  for  departing  from  the 
plaintiff's  service",  without  licence,  within  the  time  of  his 
apprenticeship ;  the  defendant  pleaded,  that  at  the  time  of 
making  the  indenture  he  was  within  age.  On  demurrer, 
judgment  was  ffiven  for  the  defendant ;  the  court  being  una- 
nimous, that,  although  an  infant  might  voluntarily  bind  him- 
self an  apprentice,  and  if  he  continued  an  apprentice  for 
seven  years,  might  have  the  benefit  to  use  his  trade;  yet, 
neither  at  the  common  law,  nor  by  stat  5  Eliz.  c.  4.  did  a  co- 
venant or  obligation  of  an  infant,  for  his  apprenticeship,  bind 
him ;  nor  did  any  remedy  lie  against  an  infant,  upon  such 
covenant  (63). 

4.  Levied  hy  Distress.  « 

In  covenant  for  non-payment  of  rent",  the  defendant  can- 
not plead,  levied  by  distress ;  because  it  amounts  to  a  con- 
fession, that  the  rent  was  not  paid  at  the  time  appointed ;  for 
the  plaintiff  could  not  have  distrained,  if  the  rent  had  not 
been  in  arrear  at  the  day. 

5.  Nil  hahuit  in  tenementis. 

If  a  lease  be  by  indenture,  the  lessor  and  lessee  are  con- 
cluded from  avoiding  the  lease :  and  if  an  action  be  brought, 
and  the  plaintiff  declare  on  the  indenture  ^,  and  the  defendant 

1  FlemiiiK  v.  Pitman,  Wincb,  63.  Hutt.    n  Hare  ▼.Savil,  i  Brownl.  19. 8  Browul. 

63.  S.  C.  £.  T.  21  Jac.  973.  S.  C. 

m  Gylb«rt  v.  Fletcher,  Cro.  Car.  179.    o  Palmer  y.  Ekins,  Str.  818. 11  Mod. 

Lilly^s  case,  7  Mod.  15.  S.  P.  411.  Leaches  ed.  Lord  Raym.  ifiSO. 

S.  C. 


(63)  See  a  dictum  to  the  same  effect,  with  the  exeeption  of 
special  custom,  in  Whittingham  v.  Hill,  Cro.  Jac.  494.  fiv  the 
custom  of  London,  an  infant  may  bind  himself  by  covenant  in  an 
indenture  of  apprenticeship.  2  Rol.  R.  305.  Code  v.  Holmes,  Palm. 
361.  Anon.  1  Lev.  13.    Hprn  v.  Chandler,  1  Mod.  27T. 
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pleads  that  the  lessor  nil  habuit  in  tenementis^  the  plaintHT, 
instead  of  replying  the  estoppel,  may  demur :  because  the 
estoppel  appears  on  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  rent  p  :  it  was  stated  in  the  declaration,  that 
J.  P.,  on  a  certain  day,  was  seized  in  fee,  and  on  the  same  day 
demised  by  indenture  to  the  defendant ;  that  J.  P.  afterwards 
assigned  the  reversion  in  fee  to  the  plaintiff.  Plea,  that  be- 
fore the  demise  and  assignment  of  the  reversion  to  the  plain- 
tiff, J.  P.  conveyed  the  premises  to  J.  S.  in  fee,  and  traversed, 
that  at  any  time  after  that  conveyance  J.  P.  was  seised  in  fee. 
On  general  demurrer  it  was  holden,  that  this  plea  was  a  spe- 
cial nil  habuit  in  tenementis^  which  was  no  more  to  be  al- 
lowed, where  the  demise  was  by  indenture,  than  a  general 
plea  of  that  kind ;  and  although  the  plaintiff  was  an  assignee, 
yet  he  might  take  advantage  of  the  estoppel,  because  it  rau 
with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re- 
pairing *>,  the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised :  on  special  demurrer,  the 
plea  was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted  to 
set  up  any  objection  to  the  title  of  his  landlord,  under  whom 
he  holds :  this  is  not  a  mere  technical  rule,  but  one  founded 
in  public  convenience  and  policy.  Hence  a  lessee  «f  land  in 
the  Bedford  level '  cannot  object  to  an  action  by  his  landlord 
for  a  breach  of  covenant,  in  not  repairing,  that  the  lease  was 
void  by  the  stat  15  Car.  2.  c.  17.  for  want  of  being  registered. 
The  act  meant,  for  the  protection  of  titles,  that  leases  and  con- 
veyances, within  this  district,  should  be  registered,  that  every 
person  interested  in  the  inquiry  might  know  in  whom  the 
title  to  such  land  was ;  and,  therefore,  as  against  persons  who 
have  been  deceived  by  the  omission  to  register,  or  even  as 
against  those  who,  without  being  deceived,  knew  that  the  act 
had  not  been  complied  with,  and  relied  on  it,  the  legal  objec- 
tion might  prevail  at  law ;  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant 
to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease  % 
bv  the  assignees  of  the  lessor  (a  bankrupt);  the  defendant 

E leaded,   that  the  lessor  nil  habuit  in  tenementis ;   it  wa» 
olden  bad,  on  general  demurrer.    In  like  manner  it  has  been 

p  Palmer  y.  Ekins,  itbi  supra.  «  Parker  and  othfra  assignees  of  Sfeel 

q  Blake  y.  Forster,  8  T.  T.  4S7.  (a  bankrapt)  r.  Mansing,  7  T.  R. 

r  Uodson  t»  Skarpe,  10  £aat^  350.  517^ 
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adjudged^,  that  an  assignee  of  lessee  under  a  lease  by  inden<* 
ture  cannot  plead  that  the  lessor  did  not  demise. 

It  may  be  observed,  that  in  the  preceding  cases,  the  want 
of  title  did  not  appear  on  the  face  of  the  declaration ;  and  it 
seems  that,  in  order  to  give  a  party  the  benefit  of  an  estoppel^ 
in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a  good 
title  must  appear   on  the  face  of  the  declaration;    for  in 
Nokes  V.  Awdor,Cro.  Eliz.  373. 436\,  it  was  resolved,  by  all  the 
judges,  that  although  they  would  not  intend  a  lease  to  be 
good  b}^  estoppel  only,  yet  where  it  appeared  on  the  face  of 
the  declaration  to  be  so,  the  assignee  of  such  a  lease  could 
not  maintain  an  action  for  the  breach  of  any  of  the  co- 
venants contained   in  the  lease.    So  where   covenant  was 
brought  against  a  lessee  for  years  ■,  on  an  indenture  of  lease, 
and  it  appeared  on  the  declaration,  that  the  lease  was  exe-^ 
cuted  by  a  tenant  for  life,  that  the  plaintiff,  the  reversioner, 
who  was  then  under  age,  was  named  in  the  lease,  but  that 
the  lease  had  not  been  executed  by  him  until  after  the  death 
of  the  tenant  for  life,  judgment  was  given  for  the  defendant, 
on  the  ground  that  the  lease  was  void  by  the  death  of  tenant 
for  life ;  BuUer,  J.  observing,  that  the  court  could  not  proceed 
on  the  doctrine  of  estoppel  in  thii^  case,  because  it  was  ad- 
mitted by  the  plaintiff,  on  the  pleallinge,  that  he  did  not  exe« 
cute  until  after  death  of  the  tenant  for  life.    So  where  the 
plaintiff  declared,  that  by  deed  made  between  her  as  attorney 
for  J.  S,  *  on  the  one  part,  and  the  defendant  on  the  othei* 
part,  she  demised  a  house  to  the  defendant,  and  that  he  co-* 
Tenanted  to  pay  the  rent  to  J.  S.,  and  fhen  assigned  a  breach 
in  the  non-payment  of  the  rent,  to  the  damage  of  the  plaintiff* 
(the  attorney) :  On  demurrer  it  was  objected,  that  the  lease 
was  void,  because  the  plaintiff  acting  only  as  attorney  to  J.  S., 
it  should  have  been  made  as  a  lease  from  him,  and  in  his 
nameJ^,  and  that,  the  lease  being  void, -the  covenant  to  pay 
the  rent  was  void  also.    E  contra  it  was  insisted,  that  the  in- 
8tniitient  being  under  seal,  the  defendant  was  estopped  from 
saying  the  plaintiff*  did  not  demise.    But  the  court  held,  that^ 
it  appearing  on  the  declaration  that  the  lease  was  void,  be- 
cause it  was  not  made  in  the  name  of  J.  S.  whose  house  it  ap- 
peared to  be,  and  that  the  plaintiff  only  made  it  as  his  at-> 
torney,  there  could  not  be  anv  estoppel,  and  then  the  covenant 
to  pay  the  rent  was  void,  and  consequently  the  plaintiff*  could 
not  maintain  the  action. 


t  Taylor  v.  Nee<11iain,  9  Taunt.  ^8-     x  Fron)in  ▼.  Small,  Ld.  Raym.  141S. 
a  Lttdferd  v.  Baiiwr,  I  T.  R.  96.  Str.  705.  S.  C. 

y  See  Wilka  ▼.  Becky  9  Eeat)  J43.     • 

K  R 


I 

I 


498  COVENANT. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  inter- 
est, which  interest  may  be  co-extensive  with  the  lease  in 
point  of  duration,  but  in  fact  detennines  before  it,  the  lease 
may  then  be  avoided,  and  the  parties  are  not  estopped  from 
shewing  the  facts  which  determined  the  lease ;  as  where  A.,  ** 
Jessee  for  life  of  B.,  makes  a'lease  for  years*,  by  deed  indented, 
and  afterwards  purchases  the  reversion  in  fee;  B.  dies;  A. 
shall  avoid  his  own  lease;  for  he  may  confess  and  avoid  the 
lease,  which  took  effect  in  point  of  interest,  and  determined 
by  the  death  of  B,  (64).  So  where  covenant  was  brought  by 
plaintiff,  as  heir  in  reversion  in  fee  to  his  brother,  on  an  in- 
denture of  lease  for  years,  made  to  defendant  by  plaintiff's 
father,  and  breach  assigned  for  want  of  repairs;  defendant 
pleaded,  that  the  father  was  tenant  for  life  only,  and  that  the 
lease  had  determined  by  his  death,  and  traversed,  that  after 
the  making  the  lease,  the  reversion  in  fee  had  belonged  to  the 
father ;  on  demurrer,  judgment  was  given  for  the  defendant ; 
Tor,  as  was  said  in  argument,  and  adopted  by  the  court, 
though  during  the  father's  life,  the  lessee  would  have  been 
estopped  from  saying  that  the  father  had  not  the  reversion  in 
him,  yet  on  his  death  the  lease  was  at  an  end ;  and  the  lessee 
was  not  estopped  from  pleading  the  truth  by  confessing  and 
avoiding  the  lease ;  and  it  was  holden,  that  the  traverse  was 
well  taken. 

6.  Non  est  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant, 
but  the  defendant  may  plead  that  the  deed  (on  which  the 
plaintiff  has  declared)  is  not  his  deed.  This  plea  puts  in  issue 
the  due  execution  of  the  deed,  which  it  is  incumbent  on  the 
plaintiff  to  prove.  If  there  be  a  subscribing  witness  to  the 
aeed,  the  execution  must  be  proved  by  such  witness  (65), 

To  support  the  plea  of  non  est  factum,  the  defendant  may 
give  in  evidence  any  thing  which  proves  the  deed  to  be  void  at 

z  1  Intt.  97  b.    See  Treport**   cMe,    a  Brudnell  t.  Roberts,  sWik.  143. 
6  Uep.  15  a.  to  the  tame  effect. 


(64)  This  case  having  been  cited  in  Gilman  v.  Hoare,  Salk.  375. 
Holt^  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  life 
has  a  freehold,  which  is  a  greater  estate,  and  the  lease  will  not  re- 
quire any  estoppel,  if  the  life  endure. 

{65)  For  the  exceptions  to  this  rule,  see  post  tit.  Debt  on  hood ; 
n9U  €it  factum^  p. 
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the  time  of  pleading ;  as  drawing  a  pen  through  a  line  or  ma- 
terial word;  rasure;  addition  to,  or  other  alteration  of  the 
deed  in  a  material  part^;  or  a  material  variance  between  the 
deed  declared  on  and  the  deed  produced  in  evidence^. 

So  coverture  of  the  defendant,  at  the  time  of  execution^ 
may  be  given  in  evidence  under  this  issue. 

In  covenant,  the  declaration  stated  a  joint  demise  by 
husband  and  wife'.  Plea,  non  est  factum.  It  appeared  in 
evidence  that  the  husband  was  tenant  for  life,  with  remain- 
der to  the  wife  for  life,  and  that  they  had  jointly  demised  to 
the  defendant  A  fter  verdict,  a  motion  was  made  for  a  new 
trial,  on  the  ground,  that  the  demise  stated  was  an  impossible 
demise ;  for  the  husband  alone  had  the  power  of  demising, 
and  the  wife  could  only  cbnfirm ;  the  court  discharged  the 
rule:  and  Blackstone,  J.  said,  "  The  issue  is,  that  there  is  no 
such  deed  as  stated  in  the  declaration ;  if  in  fact  such  a  deed 
appears,  the  defendant,  who  is  in  possession  under  it,  shall 
not  question  the  title  of  the  plaintiifs  to  make  such  demise, 
and  thereby  evade  the  performance  of  what  he  himself  has 
stipulated.  And  Nares,  J.  said,  on  the  issue  of  non  est  factum 
in  covenant,  the  deed  only  must  be  proved. 

If  ^he  plaintiff  declares  for  a  breach  of  covenant,  and  states 
the  covenant,  by  itself,  in  its  own  absolute  terms,  without 
the  qualifying  context,  which  belongs  to  it,  this  being  an  un- 
true statement,  in  point  of  substance  and  effect,  of  the  deed, 
will  entitle  the  defendant  to  a  non-suit  on  the  ground  of  a  va- 
riance, on  the  plea  of  non  est  factum  *• 

The  declaration  set  forth  a  covenant  to  repair  generally. 
Plea,  non  est  factum.  The  deed,  when  produced  contained 
an  exception  of  fire  and  other  casualties.  This  was  holden 
to  be  a  ratal  variance  ^ 

If  nil  debet  be  pleaded  to  covenant  on  an  indenture  of  lease 
for  non*payment  of  rent,  the  plaintiff  may  demur*. 

b  VVbelpdale's  Case,  5  Rep.    119.  b.     d  Friend  ▼.  Eastbrook,    9  Bl.   Ret*. 

Piflfors  Caw,  11  Rep.  97.  a.  1153. 

«  Pitt  v.Gi'eeo,9Eafti,  198.  Bowditch    e  Adm.  per  Cur.  in  Howell  ▼.  Ricb- 

r.  Mawley,  1  Camp.  M.  P.  C.  195.        ards,  11  East,  633. 

Ilaor  T.  Mill,  B.  R»  H.  56  Geo.  9.        f  Tempany  v.  Rornard,  s  Camp.  SD. 

%  Tyndal  y.  Hiitcbioton,  3  Lev.  170. 
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7.  Non  inf regit  conventionem. 

I  am  not  aware  of  any  case  at  common  law  (66)  in  which 
non  inf  result  contentionem  has  been  holden  to  be  a  good  plea 
on  demurrer ;  if  it  can  be  pleaded  in  any  case,  it  must  be  in 
the  single  case  where  the  declaration  states  a  single  breach 
of  covenant  in  the  affirmative,  and  concludes  with  an  affir- 
mative allegation,  ''  And  so  the  defendant  has  broken  his 
covenant." 

In  the  following  cases,  the  plea  of  non  inf  regit  conoentionem 
was  holden  to  be  improperly  pleaded. 

In  covenant  on  a  leased  for  not  repairing  the  premises  de- 
mised, the  plaintiff  assigned  se\'eral  breaches.  Plea,  non  in- 
fregit  connentioyiem.  On  demurrer  the  court  gave  judgment 
for  the  plaintiff,  on  these  grounds ;  1st,  That  the  plea  was  too 
general ;  for  several  breaches  were  assigned :  2d,  That  the 
Breach  being  in  non  reparando^  non  infregit  conve^uionem 
could  not  be  a  good  plea ;  because  two  negatives  could  not 
make  a  good  issue. 

So  where  in  covenant*,  the  breach  assigned  was  for  non- 
payment of  an  annuity ;  the  defendant  pleaded,  that  he  had 
not  broken  his  covenant;  special  demurrer,  that  the  breach 
"and  plea  both  being  in  the  negative,  there  was  not  any  issue. 
Judgment  for  the  plaintiff. 

So  where  plaintiff  declared  on  a  covenant  for  quiet  enjoy- 
ment^, and  assigned  several  breaches,  in  which  were  stated 
evictions  by  different  persons,  and  concluded  with  these 
words,  "and  so  .the  defeiidants  have  not  kept  their  cove- 
nants." The  defendants  pleaded  non  infregit  conventionem. 
On  special  demurrer,  assigning  for  causes,  that  the  plea  at« 
tempted  to  put  in  issue  several  matters,  and  to  make  an  issue 
out  of  two  negatives,  the  court  gave  judgment  for  the  plain- 
tiff, observing  that  the  plea  was  only  ai^umentative,  and 
therefore  an  improper  plea. 

h  Pitt  ▼.  Rossel,  3  tjer.  19.  Taylor  v.    k  Hodgion  t.  The  East  India  Com* 

Needham,  s  Tuunt.  976.  p&oy,  8  T.  R.  978. 

i    Boone  v.Xyre,  2  Bl.  Rep.  1312. 


(66)  By  Stat.  11  G.  1.  c.  30.  s.  43,  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  in* 
durance  comfmnies  (Royal  Exchange  and  London  Assurance) »  the 
defendants  may  plead  that  **  they  have  not  broke  the  covemnUSt  in 
6ucli  policy  contained,  or  any  of  them.** 
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8.  Performance* 

If  all  the  covenants  be  in  the  affirmatiye^  the  defendant 
may  plead  generally,  performance  of  all ;  but  if  any  be  in 
the  nq;ative,  to  so  many  he  must  plead  specially,  (for  a  ne- 
gative cannot  be  performed,)  and  to  the  rest  generally  (67). 
So  if  any  of  the  covenants  be  in  the  disjunctive",  the  de* 
fendant  must  shew,  which  of  them  he  hath  performed.  So 
if  any  are  to  be  done  of  record",  he  must  shew  that  specially, 
and  cannot  involve  it  in  general  pleading. 

t  So  if  a  covenant  be  partly  affirmative  and  partly  negative  *; 
as  where  the  words  of  the  covenant  were,  that  defendant  rfc- 
cederet,  procederet,  et  non  deviet ;  defendant  having  pleaded 
performance  generally,  the  plea  was  holden  bad. 

Performance  must  be  pleaded  in  the  terms  of  the  covenant ; 
otherwise  it  will  be  bad  on  general  demurrer**. 

9.  Release. 

If  a  man,  by  deed,  covenant  to  build  an  housed  or  make 
an  estate,  and  before  the  covenant  broken,  the  covenantee 
releaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth  not 
discharge  the  covenant  itself;  because  at  the  time  of  the  re- 
lease, tnere  was  not  any  duty  or  cause  of  action  in  being. 

In  covenant  by  assignee  of  feoffee',  against  feoffor,  for  a 
breach  of  covenant  to  make  further  assurance,  in  not  levying 
a  fine  at  the  request  of  the  assignee ;  defendant  pleaded  a  re- 
lease from  the  feoffee,  which  rdease  bore  date  after  the  com- 
mencement of  the  action  by  the  assignee ;  on  demurrer,  it  was 
holden,  that  the  breach  oeing  in  the  time  of  the  assignee, 
and  the  action  brought  by  him,  and  so  attached  in  his  person, 
the  covenantee  could  not  release  this  action,  wherein  the  as- 
signee was  interested :  Judgment  for  plaintiff.    N.  Rolle,  in 

1   1  Inst.  303.  b.  p  Scudamore  t.  Strotton,  1  Bot.  & 

m  lb.  Pul.  455. 

nib.  q  1  lust.  S92.  b. 

o  LaosbweU  T. Palmer,  1  Sidf.  87.  r  Middlcmore.v.  GoodaU,  Cro.  Car. 

503. 


(67)  The  same  rule  holds  in  debt  on  bond  conditioned  for  thi 
performance  of  covenants.  Cropwel  v.  Peachy,  Cro.  Eliz.  69 1. 
In  this  case^  advantage  was  taken  of  the  wrong  pleadingi  by  de« 
murren 
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his  abridgment,  states  the  opinion  of  the  court  to  have  been 
as  reported  by  Croke,  but  adds,  that  judgment  was  given 
against  plaintiff  pur  auier  cause.  See  2  Roll.  Abr.  411.  R&i 
lease,  D.  pi.  11. 

To  covenant  for  non-payment  of  rent*,  the  defendant  can- 
not plead  a  release,  by  the  plaintiff,  of  all  demands,  at  a  day 
before  the  rent  in  question  became  due. 

Where  the  party  takes  a  bond,  and  also  a  deed  of  cove- 
nant, to  secure  an  annuity,  although  the  bond  is  forfeited  be- 
fore a  discharge  under  the  insolvent  debtors*  act,  (16  6.3. 
C.3.)  yet  the  covenantor  may  be  sued  on  the  covenant,  for 
payments  becoming  due,  after  the  discharge*.  So  the  insol- 
vent debtors'  act,  34  6. 3.  c.  69.  does  not  discharge  an  insol- 
vent, entitled  to  the  benefit  of  that  act^  from  the  payment  of 
the  arrears  of  an  annuity  becoming  due,  after  his  dischaige, 
pn  a  covenant  made  before  that  act. 

10.  SeUoff. 

In  covenant  upon  an  indenture  for  non-payment  of  rent', 
the  defendant  pleaded  non  est  factum,  and  gave  a  notice  of 
set-off;  Mr.  J.  Denton,  at  the  assizes,  was  of  opinion,  that  he 
could  not  do  so  upon  this  issue ;  upon  a  motion  for  a  new 
trial,  the  court  held  the  evidence  admissible ;  for  the  general 
issue  mentioned  in  the  act  ^  must  be  understood  to  mean  any 
general  issue.  But  this  case  has  been  since  overruled,  and  the 
Court  of  B.  R.  in  Easter  T.  56  G.  3.  decided  that  there  is  not 
any  general  issue  in  this  action. 

Unliquidated  damages  ^,  arising  from  the  breach  of  other 
covenants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded 
by  way  of  set-off. 

To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 

Eayment  of  rent,  the  defendant  pleaded,  that  by  the  indenture 
e  covenanted  to  repair,  and  to  surrender  to  the  plaintiff,  at 
the  end  of  the  term,  the  premises  in  good  repair*.  "  casualties, 
by  fire  and  tempest  excepted  ;*'  that  a  stacK  of  chimnies  be- 
longing to  the  house  had  been  thrown  dpwn  by  a  tempest, 
which  had  damaged  the  house  so  much  that  it  would  soon 
have  become  unuihabitable,  if  the  defendant  had  not  imme- 
diately repaired  it ;  that  he  had  been  obliged  to  lay  out,  in 
the  repairs,  a  sum  of  money  (exceeding  the  amount  of  the 

t  Henn  r.  Hauton,  i  Ler.  gg.  y  9  G.  9.  c.  S9. 

t  Cotterel  r.  Hooke,  Dong.  97,  x  Howlet  ▼.  Strickland,  Cowp.  5$. 

w  Marks  y.  Upton,  7  T.  R.  30S.  a  Weigall  v.  Watery  6  T.  R.  ^i^ 

y  Gower  and  another  v.  Hunt,  Bull. 
V,  P.  18 J.  BarDCB,  291. S.  C. 
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fent  in  arrear)  which  the  plaintiff  became  liable  to  remy  tq 
him,  and  that  he  was  reaay  to  set-oif  the  same  accoraing  to 
the  statute,  &c.  On  special  demurrer,  it  was  holden,  that  the 
plea  could  not  be  supported ;  for  admitting  that  the  defendant 
could  maintain  any  action  against  the  plaintiff  (his  landlord), 
yet  the  sum  to  be  recovered  could  only  be  ascertained  by  a 
juiy;  and,  consequently,  the  dama^  being  uncertain,  thev 
could  not  be  setoff  to  the  present  action. 


VIII.  Payment  of  Money  into  Court. 

Where  covenant  is  brought  for  payment  of  a  sum  certam  \ 
as  for  rent,  ice  the  mon^  may  be  brought  into  court 

In  covenant  upon  a  lease,  the  breach  assigned  was  for  non- 
payment of  rent%  and  not  repairing  the  premises ;  on  motf  on, 
that  upon  payment  of  what  should  appear  due  for  rent,  pro-, 
ceedings  as  to  that  should  be  staid,  the  court  said,  **  this  hag 
often  been  done,  so  let  it  be  referred  to  the  master.'* 

In  covenant',  the  breach  was  assigned  in  a  sum  certain 
(11/.)  for  not  dressing  com.  On  motion  to  bring  the  11/.  into 
court,  the  counsel  for  the  plaintiff  consented,  admitting  that 
the  breach  was  assigned  with  equal  certainty,  as  for  non-pay- 
ment of  rent 

In  Fullwell  v.  Hall,  2  Bl.  R.  837-  application  was  made  to 
the  court  in  an  action  of  covenant  to  pay  money  into  court, 
generally,  which  the  court  refused ;  but  there  bein^  a  breach 
assigned  for  non-payment  of  rent,  and  for  not  paymg  5/.  per 
acre  for  ploughing  up  meadow  land,  they  permitted  money  to. 
be  paid  m  on  those  breaches,  on  the  authority  of  the  precedr 
ing  case. 

Covenant  on  a  charter  party  ^ :  motion  to  pay  504/.  into 
court;  which  was  opposed,  on  the  ground,  that  the  demand 
in  the  breach  was  570/. ;  the  court  held,  that  the  whole  must* 
be  brought  in. 

In  covenant  for  non-payment  of  rent^  and  breach  half  a 
year's  rent  in  arrear :  motion,  that,  only  a  quarter  being  due, 
the  defendant  might  be  permitted  to  bring  that  in;  but  the 
court  said,  that  it  might  oe  referred  to  the  master  to  see  what 

b  Salk.596.  «  Spencer  ▼.  Fewthorp,  B.  R.  T.   m^ 
c  Anon.  B.  R.  Trin.  17  k  18  G.js.        &16G.  g.  MSS. 

1  Wilt.  75.  f  BoDwick  ▼.  Bntlcr, B.  R.  H.  17  Q,  2, 
d  WftliKmt^T.Bouflitoo,B«niet,384.       MS^. 
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was  due,  and,  on  bringing  that  in,  to  stay  proceedings ;  but 
thi  re  never  was  a  rule  to  bring  in  part  ot  the  money  on  a 
bi :  Hch.  The  counsel  for  defendant  not  caring  to  take  that 
rule,  the  court  denied  the  motion. 

Covenant  for  non-payment  of  rent'  :  motion,  that  it  might 
be  referroJ  to  the  master  to  see  what  was  due  for  rent;  and 
that  on  payment  into  court  of  so  much  as  might  be  reported 
due,  the  plaintiff  might  proceed  on  peril  of  costs,  if  he  should 
not  recover  more.  Rule  absolute,  tnough  opposed.  See  also 
Byron  v.  Johnson^  8  T.  R,  410. 


IX*  Evidence* 

The  plaintiff  can  recover  only  secundum  allegata  et  pro- 
lata : 

Hence,  where  plaintiff  covenanted  for  a  sum  of  money  to 
build  a  house  within  a  certain  time^,  and  averred  in  an  action 
for  non-payment  of  the  money,  that  the  house  was  built 
within  the  time ;  it  was  holden,  that  evidence  that  the  time 
had  been  enlarged  by  parpfagreement,  and  the  house  finished 
within  the  enlarged  time,  did  not  sqpport  the  declaration. 

So  where  the  breach  assigned  was*,  that  the  defendant  had 
not  used  the  premises  in  an  husband-like  manner,  but  on  the 
contrary  had  committed  waste.  Plea,  that  defendant  had 
not  committed  waste.  At  the  trial,  the  plaintiff  ofiered  evi- 
dence to  shew,  that  the  defendant  had  not  used  the  premises 
in  an  husband-like  manner,  which  did  not  however  amount  to 
waste ;  the  judge  rejected  the  evidence,  being  of  opinion,  that 
on  this  issue  it  was  not  competent  to  the  plaintiff  to  prove  any 
thine:  which  fell  short  of  waste.  This  opinion  was  afterwards 
confirmed  by  the  court. 

In  covenant  for  rent  upon  a  lease  by  plaintiff  to  defendant*, 
the  point  in  issue  was,  whether  J.  S.  {whose  title  was  admitted 
by  plaintiff  and  defendant)  demised  first  to  the  plaintiff,  or  to 
another  person;  it  was  holden,  that  J.  S.  was  a  competent 
witness  to  prove  the  point  in  issue. 

f  Hayes  r.  Taylor,  B.  R.  M.  gG.S.    i  Harrii  y.  Mantle^  3T.  R.  307. 
MSS.  k  Bell  T.  Hanrood.  a  t.  R.  300. 

}k  Littler  ▼.  Holland,  3  T.  R.  590. 


v^vjvcnAixii 


In  covenant,  under  the  general  issue,  non  est /actum',  the 
defendant  willnotbeallowea  to  give  ia  evidence  what  amounts 
to  a  licence. 


X.  Judgment. 

The  judgment  in  this  action  is  for  the  recoTCry  of  such 
damages  as  the  parfy  can  prove  that  he  has  actually  sus- 
tained". 

If  the  defendant  has  judgment  against  him  upon  nil  dicit, 
confession,  or  demurrer,-  a  writ  of  inquiry  shall  be  awarded 
to  inquire  of  the  damages*. 

Where  the  breach  was  assigned  on  two  covenants  *,  and 
plaintiff  had  good  cause  of  action  only  on  one,  and  issue  was 
joined  on  both,  and  verdict  for  plaintilf  on  boUi,  and  damages 
entirely  assessed,  it  was  bolden  that  plaintiff  could  not  have 
judgment. 

Covenant  was  brought  against  two  defendants  for  not  build- 
ing a  house ' ;  one  suffered  judgment  to  go  by  default,  the 
other  pleaded  performance,  which  was  found  for  him :  it  was 
holden,  thai  the  plaintiff  could  not  have  a  writ  of  inquiry  of 
damages,  or  judgment  against  that  defendant  who  had  suffered 
judgment  by  default ;  because  the  covenant  being  joint  and 
the  performance  of  it  having  been  established  by  the  verdict, 
it  appeared,  tbat  plaintiff  had  not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has 
committed  a  breach  of  the  covenant  declared  on,  although 
the  plaintiff  states  his  real  gravamea  informally,  judgment 
cannot  be  arrested ;  for,  however  defective  the  pleadings  are, 
the  court  are  bound  ex  officio  to  give  such  judgment,  as  the 
law  requires  them  to  do  ; 

As  where  A.  declared  that  B.,  before  her  intermarriage 
with  C.',  by  deed  covenanted  with  A.  to  leave  certain  mat- 
ters to  arbitration,  and  to  abide  by  the  award,  provided  it 
were  made  during  their  lives ;  and  protesting  that  B.  }iad  not 
before  her  intermarriage  performed  her  part  of  the  covenant, 

1  Batcliffe  T.  Fembetton,  1  Eip.  V.  o  Adoh.  Cro.  Elu.6ss. 

P.  C.  3s.  p  Porter  t.  Huria,  l  Le*.  6a- 

n  Sec   the  fonn,  TowncMDit,  a  Bfc.  q  Cbanilcy  t.  WiniUnUy  uid  wife, 

JudK.  5S.  SEtJt,366. 
B  See  Ibe  ferm,  \  Sinnd.  47. 
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averred  that  after  making  of  the  indenture  and  the  intermar' 
riage  of  the  defendants^  the  arbitrator  awarded  B.  to  pay  a  cer- 
tain sum ;  and  the  breach  assigned  was  the  non-payment  of 
the  sum  so  awarded.  After  verdict  for  plaintiff,  on  non  est 
factum  pleaded,  it  was  moved  in  arrest  of  judgment,  that  the 
marriage  of  B.,  after  entering  into  the  covenant  and  before 
award  made,  was  a  revocation  of  the  arbitrator's  authority, 
and  consequently  there  could  not  be  any  breach  of  an  award 
which  he  had  not  any  authority  to  make.  Lord  Ellenbo- 
rough,  C.  J.  said,  that  if  the  case  had  come  on  upon  a  special 
demurrer,  as  for  a  defective  allegation  of  the  breach  of  cove* 
nant  by  marrying,  there  would  have  been  good  ground  for  the 
defenc(ants*  objection  to  the  manner  of  declaring ;  but  al- 
though the  pltuntiif  had  stated  his  graioamen  informally,  yet 
there  was  a  sufficient  all^ation  of  the  fact  of  the  marriage 
being  before  the  award,  which  constituted  a  breach  of  cove- 
nant to  warrant  the  court  in  giving  judgment  for  the  plaintiff 
on  that  ground.  Rule  discharged. 


CHAP.  XIV. 


DEBT, 


I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may 

be  maintained. 
II.  Debt  on  Simple  Contract. 

III.  DebtonBond—OfthePUadings: 

1.  General  itsue,  non  est  factum,  and  Evidence 

thereon. 

2.  Accord  and  Satisfaction. 

3.  Duress. 

4.  Illegal  Consideration, 

1.  By  the  Common  Law ;  immoral — in  restraint 

of  Trade,  ^c. 
S.  By  Statute;  Gaming— Sale  of  Office—Si- 

many— Usury. 

5.  Infancy. 

6.  Payment — Solvit  ad  Diem — Solvit  post  Diem, 

and  Evidence  thereon. 

7.  Release. 

8.  Set-Off. 

IV.  Debt  on  Bail-bond— Stat.  33  H.  6.  c.  10.— As. 

signment  of  Bait-bond  under  Stat.  4  Ann.  c.  10. 
Declaration  by  Assignee — Of  the  Pleadings; 
comperuit  ad  Diem — Nut  tiel  Record. 
V.  Debt  on  Bond,  wUh  CondUion  to  perform  Cove- 
nants — Assigning  Breaches  under  Stat.  8^9 
W.3.c.n.s.8. 
VI.  Debt  on  Bond  of  Ancestor  against  Heir — Plead- 
ings, Riens  per  Descent — Replication — Of  the 
Liability  of  the  Heir  for  the  Valm  of  the  Land 
fiiiened  under  3^4W.  ^  M.c,  14.  a.  5.-0/ 
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the  Liability  of  Devisee  under  the  same  Statute. 
'  Jiidgment^^Executiofk. 

VII.  Debt  <ni  Judgment. 
VIII.  Debt  for  Rent  Arrear—Stat.  4  G.  2.  c.  28. 
against  Tenants  holding  over  after  Notice  from 
Landlord — Stat.  11  G.2.  c.  19.  against  Tenants 
holding  over  after  Notice  given  by  themselves'^ 
Declaration — Debt  for  Use  and  Occupation — 
Pleadings — Evidence. 

IX.  Debt  against  Sheriffs  if  c.  for  Escape  of  Prisoner 
in  Execution— Stat.  13  Ed.  1.  c.  11.  1  R.  2. 
c.  12. — What  shall  be  deemed  an  Escape — By 
whom  the  Action  for  an  Escape  may  be  brought 
-■^Against  whom^^Declaration — Pleadings — 
Evidefu:e. 
X*  Of  the  Statutes^  and  general  Rulesj  relative  to 
Actions  founded  on  penal  Statutes. 

XL  Debt  on  Stat.  2  G.  2.  c.  24.— Bribery  at  Elec- 
tions—Provisions  of  the  Statute — Declaration* 
Evidenee—Stat.  lifSW.B.e.  4.  Treating 
Act. 


1.  Of  the  Action  ofDeht^  and  in  what  Cases  it  may  be 

maintained* 

An  action  of  debt  lies  for  the  recovery  of  a  sum  certain 
upon  simple  contract,  bond,  other  specialty,  or  record;  for 
rent  arrear*;  against  a  gaoler  for  the  escape  of  a  prisoner  in 
execution;  or  upon  statute  by  the  party  grieved  or  conmion 
informer. 

*  If  a  statute  prohibit  the  doing  an  act  under  a  certain  pe* 
nalty  ^  but  does  not  prescribe  any  mode  for  recovering  the 

a  Gartb|  i6lj  2.  b  i  RoL  Abr.  598.  pi.  18»  19- 


penalty,  the  party  entitled  may  recover  the  penal^  by  action 
of  debt. 

Debt  also  lies  for  the  recoveiy  of  a  sum  of  money  due  under 
an  award*. 

So  debt  lies  for  an  amerciament  in  a  court  leet'.  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  defend- 
ant was  an  inhabitant,  as  well  at  the  time  of  the  amerciament, 
as  of  theoffence;  but  the  omission  of  this  arermentwill  be 
cured  by  verdict. 

The  plaintiff  declared  in  debt  on  a  deed*,  whereby  the  de- 
fendant covenanted  to  pay  the  plaintiff  so  much  per  hundred 
foreveiy  hundred  stacks  of  wood  in  such  a  place,  and  bound 
himself  in  a  penalty  for  the  performance;  it  was  averred,  that 
there  were  so  many  stacks,  which  amounted  to  a  sum  exceed- 
ing the  penalty,  for  which  sum  the  plaintiff  brought  his  action. 
On  demurrer  it  was  objected,  that,  as  there  was  a  penalty  for 
a  certain  sum,  the  plaintiff  could  not  have  an  action  for  more 
than  that  sum:  but  the  objection  was  overruled.  Holt,  C.J. 
observing,  that  the  plaintiff  had  an  election  either  to  sue  for 
the  penalty,  or  for  the  rate  agreed  on,  although  it  exceeded 
the  penalty;  for  the  penalty  was  inserted  only  to  enforce  pay- 
ment. It  was  then  objected,  that  the  proper  fonn  of  aclioa 
■was  covenant,  and  not  debt:  but  per  Cur.  the  plaintiff  may 
have  covenant  or  debt  at  his  election;  for  the  rate  being  cer- 
tain, when  the  defendant  has  the  wood,  the  agreement  be- 
comes certain,  for  which  debt  lies. 

In  the  action  of  debt  the  plaintiff  is  to  recover  the  sum  ib 
numero,  and  not  a  compensation  in  damages,  as  in  those  ac- 
tions which  sound  in  damages  only;  such  as  a88umpBit^  &c. 
The  damages  given  in  the  action  of  debt,  for  the  detention  of 
the  debt  are  merely  nominal. 


II.  Debt  on  simple  Contract. 

Debt  lies  upon  a  simple  contract,  either  express  or  im- 
plied', to  pay  a  sum  certain. 

Debt  lies  by  the  payee  against  the  rnaker  of  apromissory 
note,  expressing  a  consideration  on  the  foce  of  it;  as  where 

c  Adm.  fl-SkODd,  fi6.  r  lagledew  ▼,  Crip*,  U.  Baym.  8I4. 

d  Wicker  ».  Norri.,  Bull.  N.  P.  I67.  ,     Sulk.  658.  S.  C. 
Ca-Temp.  Uud>.  iiG.  S.  C.  f  Bull.  N.  P.  id?. 

%  Spe&ke  *.  Richudi,  Rob.  an6. 
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III.  Debt  onBond-^Of  the  Pleadings. 

1.  General  Tssue^  non  est  factum,  and  Evidence 

thereon. 
ft.  Accord  and  Satisfaction. 

3.  Duress. 

4.  Illegal  Consideration, 

1.  By  the  Common  Law ;  immoral — in  Re* 

straint  of  Trade^  S^c. 

2.  By  Statute;  Gaming — Sale  of  Office^ 

Simony  ^^  Usury. 

5.  Infancy. 

6.  Payment — Solvit    ad    Diem^^Solvit   post 

Diem,  and  Evidence  thereon. 

7.  Release. 

8.  Set'Off. 

Debt  on  Bond. — ^If  a  bond  be  dated  on  a  day  certain,  with 
a  penalty  conditioned  for  the  payment  of  a  lesser  sum  •,  and 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser  sum, 
such  sum  is  payable  on  the  day  otthe  date ;  and  if  an  action 
be  brought  upon  the  bond,  the  court  will  refer  it  to  the  master 
to  compute  principal,  interest,  and  costs,  and  on  payment  of 
the  same,  will  stay  the  proceedings  under  the  stat.  4  Ann. 
c.  16.  s.  13.  Interest  will  become  due  on  such  bond*,  al- 
though not  expressly  reserved,  and  is  to  be  computed  from 
the  day  on  which  the  money  secured  by  the  bond  becomes 
payable,  viz.  the  day  of  the  date. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  se- 
veral days  ■,  the  obligee  cannot  maintain  an  action  of  debt 
until  the  last  day  be  past  (2).    But  upon  a  bond  with  a  pe- 

B   Farqubarr.  Morris,  7  T.  R.  134.    t  7T.  R.  194. 
See  vi\no  Nose  v.  Bacon,  Cro.  ^12.    n  1  Init.  47.  b.  999.  b.  F.  N.  B.  304. 
79s.     1  Inst.  90s.  a. 


(3)  Debt  will  not  lie  on  a  promissory  note  payable  by  instal- 
ments, until  the  last  day  of  payment  be  past.  Rudder  v.  Price, 
1  H.  Bl.  547.  See  the  elaborate  judgment  of  the  court,  and  the 
distinction  there  taken  between  debt  and  assumpsit  in  this  respect. 
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halty  conditioned  to  pay  several  sums  of  money  at  different 
days*,  debt  will  lie  immediately  on  default  of  payment  at 
either  of  tlie  days  (3) :  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this  rule 
holds,  although  the  condition  of  the  bond  does  not  expressly 
provide  "  that  in  default  of  payment  at  any  of  the  said  times» 
the  bond  shall  be  in  force." 

If  A.  enter  into  a  bond  to  pay  money  on  two  several  con- 
tingencies, the  obligee  may  maintain  debt  on  the  happening 
of  either  contingency  ^. 

If  an  instalment  of  an  annuity*,  secured  by  bond,  be  not 
paid  on  the  day,  the  bond  is  forfeited,  and  the  penalty  is  the 
debt  in  law,  for  which  judgment  may  be  entered,  which  shall 
stand  as  a  security  for  the  growing  arrears  of  the  annuity. 

■ 

Where  a  place  of  date  is  mentioned  in  the  bond  *,  it  is  in- 
cumbent on  the  plaintiff  to  set  it  forth  in  the  declaration,  so 
that  the  bond  produced  in  evidence  may  agree  with  the  bond 
declared  on.  Hence,  if  a  bond  be  dated  abroad,  the  decla- 
ration must  state  the  place  of  such  date,  and  then  the  venue 
must  be  added  for  a  place  of  trial. 

But  where  a  promissory  note  was  dated  at  Paris,  and  the  de- 
claration merely  stated  that  it  was  made  at  London,  omitting 
the  place  of  date.  Lord  EUenborough  held  the  omission  to  be 
immaterial  ^ 

In  an  action  of  debt*  upon  bond,  the  court  will  not  permit 
iioioney  to  be  paid  into  court,  but  will  refer  it  to  the  master  to 
compute  what  is  due  for  principal  and  interest. 

X  Coatcs  V.  Hewitt,  i  Wils.  8o.  Bull.  Salk.  659.  S.  C.  ]  Inst.  s6l-  b.    See 

N.  P.  163.  S.C.    Hallett  r.  HodgM,  slsu  Dutch  VV.  I.  Compaay  t.  Van 

cited  by  the  Reporter,  ]   WiU.  SO.  iMoses,  1  Str.  6i3. 

&  Say.  k.  99.  S.  i\  b  Hoari«?tt  v.  Morris,   3  Camp.  N.  P. 

y  1  Lev.  54.  C.  303. 

t  .liidd  ▼.  t>an8,  6T.  R.  399.  c  Anoo.  £.  SS  0. 3.  B.  R.  MSS. 

a  Robert  V.  Hamnge,  Ld.  Kaym.  1043. 


(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  in- 
stalments, an  action  of  covenant  or  assumpsit  will  lie  immedlHtely 
on  the  non-payment  of  the  first  instalment.  1  Inst.  29 j.  b.  MiUes 
V.  Milles,  Cro.  Car.  241.  So  if  money  is  aivarded  to  \)e  paid  at 
different  days,  ansunipsit  will  lie  on  the  award  for  each  suni^as  it 
becomes  due,  and  tlie  plaintiff*  shall  recover  damages  accordingly  ; 
and  when  another  sum  of  the  money  awarded  shall  become  due, 
the  plaintiff  may  commence  a  new  action  for  that  also,  and  so  on 
toties  quolics.  Cooke  v.  Whorwood,  2  Saund.337i  The  same  mie 
holds  in  res|wct  of  duties,  which  touch  the  realty.     1  Inst.  SQ'J*  b. 

1-  I. 
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Of  the  Pleadings : 

1.  General  Issue,  non  est  factum,  and  Evidence  thereon. 

The  general  issue  to  an  action  of  debt  on  bond,  is  non  est 
factum  ;  because  the  action  is  grounded  upon  the  specialty. 
If  the  defendant  plead  nil  debet  instead  of  non  est  factum, 
the  plain ti ft' may  take  advantage  of  it  upon  general  demurrer**. 
Upon  the  issue  of  non  est  factum,  the  plaintiff  must  prove 
the  execution  of  the  bond  bi/  the  defendant.  Proof  that  one, 
who  called  himself  D.,  executed,  is  not  sufficient,  if  the  wit- 
ness did  not  know  it  to  be  the  defendant  ®.  To  prove  the 
execution  of  a  bond,  the  sealing  and  delivery  must  be  proved. 
Proof  of  tlie  sealing  only  is  not  sufficient.  Hence  in  a  case ' 
where  the  jury  found,  that  the  defendant  sealed  the  bond 
and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without 
any  other  delivery,  or  any  other  thing  amounting  to  a  deli- 
very, the  court  were  of  opinion,  that  this  was  insufficient; 
observing,  that  it  was  not  like  the  case  which  had  then  lately 
been  adjudged  «,  where  the  obligor  had  sealed  the  bond,  and 
cast  it  upon  the  table,  saying  "  this  will  ser\'e,"  which  was 
holden  a  good  delivery  ;  because  from  the  expressions  used 
by  the  obligor,  it  appeared  to  be  his  intention  that  it  should 
be  his  deed.  If  the  obligor  says  to  the  obligee,  "  it  is  suffi- 
cient for  you,"  or  "  take  it  as  my  deed,"  or  the  like  words-, 
it  is  a  sufficient  delivery  \  If  a  person  deliver  a  writing 
sealed  to  the  party  to  whom  it  is  made^  as  an  escrow,  that  is, 
to  be  his  deed  upon  certain  conditions,  that  is  an  absolute  de- 
livery of  the  deed,  being  made  to  the  party  himself.  But  a 
deed  may  be  delivered  to  a  stranger  as  an  escrow  \ 

If  there  is  a  subscribing  witness  to  the  bond  who  is  liviusf, 
and  capable  of  being  examined,  such  witness  alone  is  com- 
petent to  prove  the  execution ;  because  he  may  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of 
which  a  stranger  may  be  ignorant  (4) ;  and  for  this  reason  it 

d  Anon,  s  Wils.  lO.  %  i  Int t.  36<  a. 

<  Memot  V.  Bates,  H.  4  G.  3.  BuU.  N.  h  ]  Inst.  36.  a^ 

P.  171.  .  i   lb. 

f  Chamberlain  v.  Stainton,  Cro.*EIiz.  k  lb. 

13\2.    1  LeoQ.  140.    Dyer  in  niar^. 

19i3.  S.  C. 

(4)  This  rule  is  religiously  adhered  tOy  nor  can  it  be  dispensed 
with,  even  where  the  instrument  is  not  the  foundation  of  the  ac 
tion*  but  only  given  in  evidence  collaterally.    See  the  opinion  <^ 
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has  been  holden',  that  a  confession  or  acknowledgment  of 
the  party  executing  the  bond  will  not  dispense  with  this  tes- 
timony. Even  the  admission  of  the'  obligor  of  the  execu- 
tion of  a  bond  in  an  answer  to  a  bill  in  chancery  °,  filed  for 
the  express  purpose  of  obtaining  such  admission,  has  been 
adjudged  to  be  msufficient  without  evidence  to  account  for 
the  non-production  of  the  subscribing  witness  (5).  It  is  not 
necessary  that  the  subscribing  witness  should  actually,  ^ee  the 
party  execute  the  bond ",  for  if  the  witness  be  in  an  ad- 
joining room,  and  the  obligor,  after  the  execution,  brings  the 
bond  to  the  witness,  and  says  that  he  has  executed  it,  and 
desires  the  witness  to  subscribe  his  name  as  a  witness,  this  is 
sufficient  If  there  be  two  or  more  subscribing  witnesses,  it 
will  only  be  necessary  to  call  one  of  them.  If  the  sub- 
scribing witness  be  interested  at  the  time  of  the  execution  •, 
and  also  at  the  time  of  the  trial,  he  cannot  be  examined  as  a 
witness  to  prove  the  execution,  nor  will  proof  of  his  hand- 
writing be  sufficient  In  this  case  proof  of  the  hand-writing 
of  the  contracting  party  «*  must  be  adduced  (6).  If  it  can  be 
proved,  that  the  subscribing  witness  is  dead  or  has  become 
infamous^,  or  is  domiciled ',  or  absent  in  a  foreign  country, 
and  out  of  the  jurisdiction  of  the  court',  at  the  time  of  trial; 
or  that  intelligence  cannot  be  obtained  of  him  after  reasonable 
inquiry  has  been  made  • ;  proof  of  his  hand-writing  will  in 
such  cases  be  sufficient  (7). 

I  Abbott  ▼.  Plumbe,  Dong.  3is.  ■  Prince  t.  Blackburne,  9  £ast*a  R* 

■I  Call  V.  Duuning,  4  East,  53.  250« 

u  Park  V.  Mears,  2  Bos.  &  Pul.  S17.  t  Cuuliffe  t.  Sefton,  2  East,  183.  Cros- 

o  Swire  v.  Bell,  5  T.  R.  371 .  by  t.  Percy,  1  Tamst.  364.    Wardell 

p  Gpdfrey  v.  Norris,  Str.  34.  v.  Ferinor,  2  Camp.  N.  P.  C.  S9d.  & 

q  Jonet  v.  MasoD,  3  Str.  833.  P.  Parker  ▼.  Hoskius,  9  Taabt.  993. 
r  Cogblan  v.  Williamson,  Doug.  93. 


Ld.  Alvanley,  C.  J.  in  Manners,  q.  t.  v.  Postan,  4  Esp.  N.  P.  C. 
940. 

(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted 
the  signature  of  the  defendant,  and  of  the  subscribing  witness  to 

-the  bond.  Lord  Ellenborough  ruled,  that  this  must  be  taken  as  a 
presumptive  admission  of  ail  the  subscribing  witness  professed  to 
attest,  and  would  have  been  called  to  prove,  and  consequently,  that 
it  was  not  necessary  to  bring  proof  of  delivery.  Mil  ward  v.  Temple, 
1  Camp.  N.  P.  C.  375. 

(6)  In  Godfrey  v.  Norris,  Str.  34.  where  the  plaintiff  was  admi- 
nistrator de  b(mu  non  of  the  obligee,  and  the  only  surviving  witness 
to  the  bond,  Parker,  C.  J.  permitted  evidence  of  the  hand-writing 
of  the  obligor  to  be  given. 

(7)  So  where  a  bond  is  attested  by  two  witnesses  and  ane  is  dead, 

L  L  2 
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By  Stat  26  G.  3.  c.  57.  s.  38.  deeds  executed  in  the  East 
Indies,  and  attested  by  witnesses  there,  are  made  evidence  on 
proof  of  the  hand-writing  of  the  parties,  and  of  the  witnesseSi 
and  also  that  the  witnesses  are  resident  in  the  East  Indies. 


and  the  other  beyond  the  reach  of  the  process  of  the  court,  proof 
of  the  hand-writing  of  the  witness  that  is  dead  is  sufficient  *. 

It  appears  fVora  Wallis  v.  Delancey,  7  T«  R.  266.  n.  that  Lord 
Kenyon  thought  it  necessary  in  cases  of  this  kind,  that  the  hand- 
writing of  the  obUgor  should  be  proved,  as  well  as  the  hand-writing 
of  the  subscribing  witness.  But  although  this  point  was  doubtful 
formerly,  it  appears  to  have-  been  solemnly  decided  in  the  following 
case.    . 

Debt  on  bond  f :  there  was  one  witness  to  the  bond  who  was 
dead^  his  hand-writing  was  proved,  but  not  the  haad^'Writing  of  the 
obligon 

On  Serjt.  Kerby*s  objecting,  that  hand-writing  of  obligor  W9S 
not  proved.  Lord  Loughborough  directed  a  non-suit. 

Walker,  Seijt.  moved  to  set  aside  the  non  suit ;  )>ecause  signa- 
ture is  not  necessary,  and  if  subscribing  witness  had  been  dead,  he 
need  not  have  proved  hand-writing  of  obligor.  Cited  2  Rep.  5* 
Salk.  46'2»  and  Ford's  MSS.  note  of  case  before  Evre,  C.  J.  where 
a  deed  •  was  attested  by  two  witnesses  who  were  dead — the  hand- 
writing of  one  of  the  witnesses  only  was  proved,  and  not  the  hand- 
writing of  the  other  witness  or  of  the  party  executing  deed.^^ 
Kerby,  Serjt.  The  obligor  need  not  have  signed,  but  having 
signed  the  bond,  his  hand  writing  ought  to  have  been  proved ;  the 
ancient  reason  (3  Lev.  1.)  for  sealing  is  now  at  an  end,  the  roost  sa- 
tisfactory proof  is  the  hand-writing,  instead  of  sealing — the  wit- 
ness's attestation  is  not  the  only  evidence,  and  after  his  death  there 
being  no  opportunity  of  cross-examining  him  as  to  the  execution^ 
Vest  evidence  is  that  of  obligor's  hand-writing — relied  on  the  prac- 
tice. Lord  Loughborough  thought  the  proof  of  obligor's  hand- 
writing much  the  most  satisfactory  to  court  and  jury.  Gould,  J* 
thought  so  too,  and  according  to  his  memory  it  was  the  practice  on 
Western  circuit.  Nares,  J.  differed  on  pnnciple  and  practice  of 
Oxford  circuit.  Heath,  J.  concurred  with  Nares,  J.  on  principle 
end  practice— said  that  it  was  good  prima  facie  evidence.  Lord 
Loughborough,  C  J.  thought  tiie  practice  ought  to  decide,  and 
would  take  time  to  inquire  of  it— -afterwards  the  court  griu^ted  a 
new  trial.  N.  In  conversation  a  few  days  after>  Gould>  J.  ex- 
pressed his  dissatisfaction  to  Serjt.  Kerby* 

In  addition. to  the  preceding  decision  it  may  be  observed,  that 
Mr.  J.  Buller,  in  Adam  v.  Kerr,  1  Bos.  and  Pul.  36 1,  held,  **  that 
the  hand-writing  of  the  obligor  need  not  be  proved  ;  that  of  the 

*  Adam  r.  Kerr,  i  Bo«.  and  Pul..  3t)0. 

t  GoQghT.Ccca,C.B.Tria.fi4G,  3.  Serjt.  HkU*fMS  91.  p  7S. 
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If  the  bond  be  30  y^ars  old  or  upwards",  it  may  be  given 
in  evidence  without  any  proof  of  the  execution  (8) ;  some  ac- 
count, however,  ought  to  be  given  of  it,  where  found,  &c*. 
in  order  to  raise  the  presumption,  that  it  was  regularly  exe- 
cuted (9).  But  if  there  be  any  blemish  in  the  bond  by  razure 
or  interlineation,  the  execution  ought  to  be  proved,  although 
the  bond  be  above  30  years  old,  by  the  subscribing  witness, 
if  living,  and  if  he  is  dead,  by  proving  his  hand-writing,  in 
order  to  encounter  the  presumption  arising  from  the  razure, 
&c. 

The  defendant,  on  the  general  issue  of  non  est  factum  ^^ 
may  give  in  evidence  any  thing  which  proves  the  deed  to  be 
void  at  the  time  of  pleading ;  as  razure,  interlineation,  addi- 
tion to,  o^r  other  alteration  of  the  deed  in  a  material  point  by 

«   Bnll.  N.  P.S5S.  y  Pig^ofscaie,  ii  Rep.  27  a.    5  Rep. 

X  Governor  and  Company  of  Chelsea         II9.  b. 

Water  Works  ▼.  Cowper,  1  £sp.  M. 

P.C.a75. 


BubscribiDg  witness,  when  proved,  is  evidence  of  every  thing  on  the 
face  of  the  paper ;  which  imports  to  be  sealed  by  the  party."  The 
$ame  doctrine  may  be  inferred  from  the  cases  of  Cunliffe  v.  Sefloq, 
8  East,  183.  and  Prince  v.  Blackburn,  2  East,  250. 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed 
executed,  then  the  execution  may  be  proved  by  evidence  of  the 
hand-writing  of  the  party  *.  The  same  rule  holds  with  respect  to  a 
promissory  notef. 

(8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds* 
e.  g.  old  receipts.     Fry  v.  Wood,  M.  1 1  G.  2.  B.  R.  MSS. 

[9)  It  is  worthy  of  remark,  that  in  Rees  v,  Manseli,  Hereford 
Sum.  Ass.  ndof  MSS.  Perrot,  Baron,  lield,  that  if  a  deed  is  read 
in  evidence  on  account  of  its  antiquity,  yet  if  on  the  other  side  it  19 
shewn,  that  one  of  the  witnesses  is  alive,  he  must  be  produced ;  or 
the  deed  must  be  rejected.  And  he  said  a  deed  beinu;  pro<luced  in 
B.  R.  and  goini^  to  be  read,  it  appeared  that  Sir  J.  Jtkyll  was  a 
subscribing  witness;  upon  which  the  court  said,  they  knew  he  was 
alive,  and  if  he  did  not  come  to  prove  it,  plaintiff'  must  be  noii-suil» 
It  was  mentioned  to  have  been  said,  by  Yates,  J.  on  a  former  cir- 
cuit, that,  for  the  sake  of  firactice,  the  witness  should  not  be  ad- 
mitted to  prove  an  old  deed,  even  if  he  attended  tor  that  purpose; 
but  Pen'ot,  B.  retained  his  opinion,  and  said,  that  an  old  deed  is 
admitted  only  on  a  presumption,  that  the  witnesses  are  dead  ;  but 
when  the  contrary  is  made  to  appear,  they  must  be  called. 

♦  Fitzferald  t.  Elsee,  s  Camp.  N.  P.  C  635.  Lawrence,  J. 
t  LeoiOD  y.  Dean,  S  Camp.  N.  P.  C.  6a6.  o.  Le  Biaoc,  j. 
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the  obligee,  or  even  by  a  stranger  without  the  privity  of  the 
obligee.  In  like  manner  the  defendant,  on  non  est  factum, 
may  give  in  evidence  coverture*  or  lunacy*,  at  the  time  of 
execution ;  or  that  the  bond  was  given  to  a  feme  covert^  and 
her  husband  disagreed  to  it ;  or  that  the  bond  was  delivered  as 
an  escrow^ ;  or  that  he  was  made  to  execute  it  when  he  was 
so  drunk,  that  he  did  not  know  what  he  did^  But  if  the 
deed  is  voidable  only,  as  by  reason  of  infancy  or  duress^  in 
these,  and  the  like  cases,  the  obligee  cannot  plead  non  est 
factum ;  for  it  is  his  deed  at  the  time  of  action  brought,  and 
must  be  avoided  by  special  pleading  •*.  So  if  the  bond  is  void- 
able by  statute,  that  must  be  pleaded  specially.  In  the  case 
of  a  joint  bond,  if  one  obligor  only  be  sued,  he  must  plead 
the  matter  in  abatement* ;  for  he  cannot  take  advantage  of  it 
in  evidence  on  the  general  issue  non  est  factum^ ^  although  it 
appear  upon  the  declaration  that  there  are  other  obligors'; 
nor  can  he  demur  upon  oyer**.  So  where  the  bond  is  exe- 
cuted by  three  obligors,  and  two  only  are  sued  *.  But  where 
it  appears  on  the  record,  the  objection  may  be  taken  in  arrest 
of  judgment  ^ 

2.  Accord  and  Satisfaction. 

It  appears  from  some  of  the  books*,  that  to  debt  on  bond 
an  accord  executed  before  the  day  of  payment  may  be  plead- 
ed. I  am  not,  however,  aware  of  any  case,  in  which  this 
point  has  been  expressly  determined.  If  such  plea  can  be 
pleaded,  the  following  rules  ought  to  be  attended  to ;  first, 
that  the  thing:  given  in  satisfaction  be  of  some  value  in  con- 
templation of  law  * ;  hence,  a  release  of  an  equity  of  redemp- 
tion is  not  sufficient :  secondly,  if  the  debt  arises  by  the  per- 
formance or  breach  of  the  condition",  and  not  by  virtue  of  the 
bond,  the  accord  and  satisfaction  must  be  pleaded  in  discharge 
of  the  condition,  and  not  of  the  bond ;  lastly,  if  the  debt 

z  12  Mod.  609.  per  Holt,  C.  J. .  Lam*  f  Whelpda!e*B  case,   5  Rep.    119.  a. 

bert  ▼.  AticiBB,  2  CjJtop.  N.  P.  C.         Stead  v.  Moon,  Cro.Jac.  152. 

372  S.  P.  g  South  V.  Tanuer,  2  Taunt.  254. 

a  Yatct  V.  Boen,  Str.  1104.  per  Lee,  b  Gilbert  ▼.  Bath,  Sir.  50;1. 

C.  J.  on  the  authority  of  Smith  v.  i    South   v.    Tanner,   9  Tannt.  9S4. 

Carr,  by  Pengelly,  C.  B.     See  Paul-        Gaulton  v.  Challiner  and  Wilkinson, 

der  V.  Silk,  3  Camp.  N.  P.  C.  126.  1  Wms.  Saund.  291  e.  n. 

b  Stoyfes  ▼.  Pearson,  4  Esp.  N.  P.  C.  k  Horner  v.  Moor,  B.  R.  M.  24  Geo.?. 

255.   Ellenborough,  C.  J.  '  cited  by  Alton,  J.  5  Burr.  26 14. 

c  Cole  V.  Robbins,  per  Holt,  C.  J.  1   Anon.  Cro.  Eliz.  46.  cited  iu  Goo^ 

Salk.  MSS.  Bull.  ».  P.  172.  Pitt  t.        Dig.  Accord,  (A.  1.) 

Sroitji,  3  Camp.  N.  P.  C.  33.  m  Preston  ▼.  Christmas,  2  V^ih.  S6. 

d  5  Rep.  119.  a.  u  Nealev. Sheffield,  Ydr.  192. 
t  Watu  T.  Goodman,    Lord  Raym. 
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arises  upon  an  obligation  without  a  condition**,  satisfaction 
by  deed  only  can  be  pleaded;  for  the  bond  itself  cannot  be 
discharged  without  specialty.  / 

Accord  and  payment  of  part  before  the  day  p,  with  a  pro- 
mise to  pay  the  residue  at  a  future  day,  which  promise  the 
obligee  accepted  in  full  satisfaction  of  the  debt,  is  not  a  good 
plea ;  because  the  promise  to  pay  is  executory. 

Although  one  bond  cannot  be  pleaded  in  satisfaction  of 
another^,  yet  payment  of  a  less  sum  before  the  day  in  full 
satisfaction,  and  acceptance  thereof  in  full  satisfaction,  may 
be  pleaded  in  bar  to  debt  on  bond ;  because  parcel  of  the 
debt,  before  the  day,  may  be  more  beneficial  to  the  obligee 
than  the  whole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material.  But  care  must  be  taken  in  this  case  to  plead 
the  payment  of  part  to  have  been  vci'^Ae  m  full  satisfaction^ \ 
for  if  tiie  plea  states  the  payment  of  part  generally^  it  will 
be  bad. 

3.  Duress. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  ob- 
tained by  duress  of  imprisonment  ( 10).  This  plea  admits 
the  deed,  and  the  proof  of  the  issue  lieaon  the  defendant  If 
the  defendant  can  prove  that  he  was  compelled  to  execute  the 
bond,  when  he  was  under  an  arrest,  without  legal  process*, 
or  by  the  process,  or  warrant  of  a  person  not  having  legal  au- 
thority %  it  is  8ul}icient,  So  if  the  arrest  was  by  warrant  from 
a  justice  of  the  peace,  on  a  charge  of  felony,  where  there  had 
not  been  any  felony  committed";  or  if  the  defendant,  having 
been  arrested  under  legal  process,  was  forced  by  tortious 
usage  in  prison  *,  it  will  be  construed  a  duress. 

The  duress  must  be  of  the  person  (11)  of  the  defendant  or 

o  S.  C.   Cro.    Jac.    254.    Preston  r.  r  Id.  Resolved. 

Christmas,  2  Wils.  8d.  s  Com.  Dig.  Plead.  (2  W.  19  ) 

p  Baiston  v,  Baxter,  (.-10.   Eliz.  S04.  t    Id. 

q  Cro.  Eliz.  716.     Hob.  68,9.    Cro.  u  Aleyn,  93. 

Car.  85.     Admitted  iu  Pinners  case,  x  3  Inst.  4^3. 

.'>  Rep.  117.  a. 

(10)  Seethe  form  of  this  plea  in  the  Clerk's  Ansistant,  77. 

(11)  In  I  R.  Abr.  687*  p*  3.  it  is  said,  that  if  a  person  executes 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass. 
pi.  14.  is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  his 
cattle,  was  Hoi  den  void.  But  in  Sumtier  and  Feryman,  Hil.  1708. 
cited  in  2  Sir.  91 7.  it  is  said  to  have  been  hohlen,  that  a  bond  could 
not  be  avoided  by  duress  of  goods*  See  also  Bro.  Abr.  Duress, 
pi.  16.  S.  P. 
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his  wife^:  one,  who  is  a  surely  only,  cannot  plead  that  the 
bond  was  obtained  by  duress  of  the  principal*,  where  the 
bond  is  joint  and  several*.  It  has  been  observed,  that  duress 
inust  be  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue  non  est  factum ;  for  a  bond  obtained  by  duress  is 
not  void,  but  voidable  only. 

To  the  plea  of  duress  the  plaintiff  may  reply  that  the  de- 
fendant was  at  large  at  the  time  of  the  execution**,  and  that 
he  sealed  and  delivered  the  l^nd  voluntarily,  and  not  by  du^ 
ress  of  imprisonment. 


4.  Illegal  Consideration^ 

1.  By   the  Common  Law — Immoral — In 

Restraint  of  Trade,  4*r- 

2.  By  Statute^^Gaming-^Sale  of  Office-^ 

Simony — Usury. 

1.  By  the  Common  Law — Immoral, — ^A  bond  may  be 
avoided,  if  it  has  been  made  upon  an  immoral  consideration ; 
as  where  the  conditioYi  of  the  bond  was,  that  the  obligee  and 
obligor  should  live  together  in  a  state  of  fornication*.  But  a 
bond  given  in  consideration  of  past  cohabitation  with  an  un- 
married woman,  is  good;  because  it  shall  be  intended  as  a 
compensation  for  the  wrong  done ^(12). 

In  Restraint  of  Trarfe.-rrWith  respect  to  bonds  made  in  re- 
straint of  trade,  it  may  be  observed,  that  wherever  a  sufficient 
consideration  appears  to  make  it  a  proper  and  useful  contract, 
and  such  as  cannot  be  set  aside  without  injury  to  a  fair  con- 
tractor, it  ought  to  be  maintained,  provided  the  restraint  is 
limited  to  a  particular  place ;  but,  if  the  restraint  is  general, 
that  is,  not  to  exercise  a  trade  throughout  the  kingdom,  the 
bondis  void  (13j. 

m 

y  Bro.  Abr.  Diireis,  pi  ]8.  h  C1.  Ass.  77. 

%  HuBcombe  w.  Standiog',   Cro.  Jac.  c  Walker  y.  Perkins,  3  Burr.   1568. 

]S7.    Adjudged  on  demurrer.  i  61.  Kep.  517*  S.  C 

a  1  Roll.  Abr.  687.  pi.  6.  d  Turner  v.  Vaugkau,  9  Wils.  339. 


(12)  See  Marchioness  of  Annandale  v.  I]arris,  2  P.  Wms.  432. 
Priest  V.  Parrot,  2  Vez.  160.  aod  Gray  v.  Mathias,  5  Ves.  Jud.  280\ 

(13)  "  The  general  rule  is,  that  all  restraints  of  trade  (which  thp 
law  so  much  favours),  if  nothing  more  appear,  are  bad.     Th'^  is 
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In  debt  upon  bond,  the  defendant  prayed  oye 
.dition*,  which  recited,  that  the  defendant  had  as 
plaintiff  a  lease  of  a  messuage  and  bakehouse  in 
Street,  in  the  parish  of  St  Andrew,  Holborn,  fc 
five  years ;  and  provided,  that  if  the  defendant 
exercise  the  trade  of  a  baker  within  that  parish 
said  term;  or,  incase  he  did,  should  within  thr 
proof  thereof  made,  pay  to  the  plaintiff  the  sum 
the  bond  should  be  void.  The  defendant  then  p 
he  was  a  baker  by  trade,  that  he  had  served  an  ap 
to  it,  by  reason  whereof  the  bond  was  void ;  y 
traded,  as  it  was  lawful  for  him  to  do.  On  d( 
court  adjudged  the  bond  to  be  good,  pn  the  { 
from  the  particular  circumstances  and  considerat 
the  contract  appeared  to  be  reasonable  and  useful, 
restraint  was  a  particular  restraint,  founded  on  a  i 
sideration.  See  also  the  case  of  Chesman  v.  Nainb 
3  Bix).  P.  C.  349.  in  which  the  courts  of  common 
bench,  and  house  of  lords,  successively  recognis 
principle,  viz.  that  contracts  entered  into  betw< 
^ous,  to  restrain  one  of  them  from  setting  up  or 
particular  trade  or  employment,  within  a  ceriair 
tricty  and  for  a  valuable  consideration,  were  valid 

As  to  the  limits  with  ha  which  a  person  may  i 
aelf  from  exercising  his  trade,  it  is  impossible 
any  rule  for  ascertaining  in  what  cases  such  limit 
able  and  what  not  In  Chesman  v.  Nainby, 
within  which  the  obligor  agreed  not  to  exerci 
trade  with  the  obligee,  was  half  a  mile  only  frc 
where  the  obligee  resided.    In  Clerk  v.  Comer, 

,  c  Mitchel  ▼.  Reynolds,  i  P.  Wms.  18I. 


the  rule  which  is  laid  down  in  the  famous  case  of  Mi 
nolds,  (which  is  well  reported  in  1  P.  Wms.  181. ;  ii 
IVlacclesHeld  took  such  great  pains,  and  in  which  all 
arguments  in  relation  to  this  matter  are  thoroughly 
considered.)     But  to  this  general  rule  there  are  soin< 
fis  first,  that  if  the  restraint  be  only  particular  in  respe 
or  place,  and  there  be  a  good  consideration  given  to  t 
fe>trained,  a  contract  or  agreement  upon  such  consici 
straining  a  particular  person,  may  be  good  and  valid 
tyithstanding  the  general  rule,  and  this  was  the  very 
chel  V.  Reynolds."     Per  VVilles,  C.  J.  in  the  Master, 
piakers  y.  Fell,  Willes,  388.  >  See  further  on  this  su 
B£^^  8u£a8t,  86. 
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Hardw.  53.  and  7  Mod.  230.  Svo.  edit.  S.  C.  by  the  name  of 
Colmer  v.  Clark,  the  condition  was,  not  to  cany  on  trade 
within  the  city  of  Westminster,  or  bills  of  mortality^  and 
the  bond  was  holden  to  be  good.  AikI  in  a  more  recent  case 
of  Davis  V.  Mason,  5  T.  R.  118.  where  the  defendant  had 
bound  himself  not  to  practice  as  a  surgeon  within  ten  miles  of 
the  plaintitrs  residence,  the  court  did  not  think  the  limits  an* 
reasonable,  and  on  the  authority  of  Mitchel  v.  Reynolds,  the 
bond,  being  founded  on  a  valuable  consideration,  was  adjudged 
good  (14). 

It  is  impossible  to  enumerate  every  species  of  illegality  for 
which  a  bond  may  be  avoided :  but,  before  I  close  this  head, 
I  cannot  forbear  to  mention  one  case  relative  to  it,  which  un- 
derwent a  long  and  serious  discussion.  The  case  alluded  to  is 
that  of  Collins  v.  Blantem',  reported  in  2  Wils.  347.  It  was 
an  action  of  debt  on  bond,  dated  the  6*th  of  April,  1765,  in 
which  defendant  vras  jointly  and  severally  bouini  with  A.  and 
B.  in  the  penal  sum  of  700/.  conditioned  for  the  payment,  by 
A.  and  B.  and  the  defendant,  of  the  sum  of  350/.  on  the  6th 
of  May  following.  The  defendant,  having  prayed  oyer  of  the 
bond  and  condition,  pleaded  that  two  of  the  obligors,  A.  and 
B.,  and  three  other  persons,  stood  indicted  by  John  Rudge^ 
on  five  several  indictments,  for  wilful  and  corrupt  perjury, 
and  had  severally  pleaded  not  guilty ;  that  the  several  tra- 
verses on  the  indictment  were  coming  on  to  be  tried  at  the 
assizes  in  Stafford,  whereupon  it  was  unlawfully  and  corrupt- 
ly agreed,  between  Rudge  the  prosecutor,  the  plaintiff,  and 
the  five  persons  indicted,  that  the  plaintiff  should  give  Rudge 
his  note  for  350/.,  payable  one  month  after  date,  for  not  ap- 
pearing to  give  evidence  at  the  trial,  and  the  obligors  should 
execute  a  bond  to  the  plaintiff,  of  the  same  date  with  the 
note,  as  an  indemnity  to  the  plaintiff  for  giving  such  note. 
'i'he  plea  then  stated  the  carrying  this  agreement  into  effect, 
on  the  6th  of  April,  1765,  and  concluded  with  an  averment, 
that  the  bond  was  given  for  the  said  consideration,  and  no 
other,  and  that  the  obligors  were  not  indebted  to  the  plaintiff 
in  any  sum  of  money,  and  therefore  the  bond  was  void  in 

f  Cited  in  5  East,  998. 


(14)  In  Bunn  v.  Guy,  4  East,  190.  an  agreement  entered  into 
hj  a  practising  attorney  in  London,  to  relinquish  his  business  and 
recommend  his  clients  to  two  other  attomies,  and  that  he  would  not 
himself  practice  in  such  business  within  London  and  \  50  miks/nm 
thence ;  and  that  he  would  permit  them  to  make  use  of  his  name 
in  their  firm  for  one  year ;  was  holden  to  be  a  valid  agreement. 
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law.  On  demurrer,  the  court  gave  judgment  for  the  defend* 
ant  on  these  grounds :  1st,  That  the  whole  transaction  was  to 
be  considered  as  one  entire  agreement ;  for  the  bond  and  note 
were  both  dated  upon  the  same  day,  for  payment  of  the  same 
sum  of  money  on  the  same  day ;  that  it  was  an  agreement  to 
stifle  a  prosecution  for  wilful  and  corrupt  perjuiy,  a  crime 
most  detrimental  to  the  commonwealth ;  that  the  promissory 
note  was  certainly  void,  and  consequently  the  plaintiff  was 
not  entitled  to  recover  upon  the  bond  which  was  given  to  in- 
demnify him  from  such  note;  they  were  both  bad«,  the  con- 
sideration for  giving  them  being  wicked  and  unlawful.  2dly^ 
That  the  bond  was  void,  because  it  w^as  given  for  the  purpose 
of  tempting  a  man  to  transgress  the  law.  3dly,  That  the 
special  matter  might  be  pleaded,  although  it  was  objected, 
that  the  law  would  not  endure  a  fact  in  pais  dehors  a  specialty 
to  be  averred  against  it,  and  that  a  deed  could  not  be  defeated 
by  any  thing  less  than  a  deed ;  for  the  condition  in  this  case 
.was  for  the  payment  of  a  sum  of  money  ;  but,  that  payment 
was  to  be  made,  was  grounded  upon  a  vicious  consideration, 
which  was  not  inconsistent  with  the  condition  (13),  but 
struck  at  the  contract  itself,  in  such  a  manner  as  shewed  that 
the  bond  never  had  any  legal  entity,  and  if  it  never  had  any 
being  at  all,  then  the  maxim,  that  a  deed  must  be  defeated  by 
a  deed  of  equal  strength,  did  not  apply  to  this  case.  The 
averment  pleaded  in  this  case  was  not  contradictory  to,  but 
explanatory  of,  the  condition :  as  to  the  argument,  that  if 
there  was  not  any  consideration  for  the  bond  it  was  a  gift ; 

^  S.  p.  admitted  per  Cur.  in  Cuthtiert  w.  Haley,  8  T.R.  890. 


(15)  **  The  general  rule,  that  matters  dehors  the  deed  cannot  be 
pleaded,  does  not  apply  to  this  case ;  the  true  meaning  of  that  rul^ 
is,  that  matter  inconsistent  with  or  contrary  to  the  de^,  cannot  be 
alleged  *,  but  matter  consistent  with  the  deed  may ;  the  bond  in 
the  present  case  is  for  the  payment  of  money  ;  the  plea  admits  this, 
and  tlie  averment  alleges  upon  what  consideration  that  money  was 
to  be  paid,  and  therefore  is  not  inconsistent  with,  or  contradictory 
to,  the  condition  of  the  bond ;  this  rule  of  pleading  applied  to  the 
cases  of  simony,  duress,  coverture,  infancy,  &c."  Argument  for 
defendant,  S.  C.  2  Wils.  347.  "  Since  the  case  of  Pole  v.  Harrobin, 
£.  22  G.  3.  B.  H.  it  has  been  generally  understood,  that  an  obli^ 
gor  is  not  restrained  from  pleading  any  matter,  which  shews  that 
the  bond  was  ^iven  upon  an  illegal  consideration,  whether  consist** 
ent  or  not  with  the  condition  of  the  bond."  Per  Lord  EUenbo* 
roughy  C.  J.  in  Paxton  v.  Popham,  9  East,  AQl^  2. 

•  Burkler V.  Millerd,  a  Ventr.  107.    Mease  t.  Mease,  Cowp.  47« 
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that  was  to  be  repelled  by  shewing  it  wias  given  upon  a  bad 
consideration:  this  destroyed  the  presumption  of  donation. 
4thiy,  That  the  pi^  was  properly  concluded,  **  and  so  the 
said  bond  is  void,"  or  at  least  this  conclusion  was  well  enough 
upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  S.,  then  im' 
pressed^  to  appear  and  deliver  himself  to  the  plaintiff*  when 
called  upon  ■ :  the  defendant  pleaded  that  I.  S.  having  been 
unlawfully  impressed^  the  plaintiff  was  unwilling  to  discharge 
him,  unless  he  would  agree  to  pay  a  certain  sum  of  money, 
and  would  procure  the  defendant  to  become  bound,  and  there- 
upon it  was  unlawfully  agreed,  that  the  plaintiff  should  dis- 
charge I.  S.  on  the  defendant  becoming  bound  for  that  sum, 
and,  therefore,  the  bond  was  void.  To  this  plea  there  was  a 
general  demurrer,  which  was  endeavoured  to  be  supported, 
on  the  ground,  that  the  defendant  could  not  aver  matter  in- 
consistent with  the  condition  of  the  bond ;  that  it  appeared 
by  the  condition,  that  the  party  was  impressed,  which  meant 
legally  ex  vi  ley  mini.  But  the  court  overruled  the  demurrer, 
and  held  the  plea  to  be  good. 

So  where  the  condition  of  the  bond  stated,  that  the  defend- 
ants liad  tahcn  up,  borrowed^  and  received  of  the  plaintiifis 
a  sum  of  money,  which  was  to  run  at  respondentia  interest*, 
on  the  security  of  certain  goods  shipped  from  Calcutta  to 
Ostend.  The  defendants  pleaded,  that  the  bond  was  given 
to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  the  defend- 
ants, for  the  purpose  of  an  illegal  traffic  from  the  East  Indies, 
and  that  the  plaintiffs  knowingly  assisted  in  preparing  the 
goods  for  carriage  upon  such  illegal  voyage.  On  demurrer  to 
this  plea,  it  was  urged,  in  support  of  the  demurrer,  that  the 
matter  in  the  plea  being  directly  inconsistent  with  the  matter 
stated  in  the  condition,  it  ought  to  have  been  averred  in  the 

flea,  that  the  statement  in  the  condition  was  merely  coloura- 
le ;  but  the  court  overruled  the  objection,  and  held  the  plea 
to  be  good :  Lord  Ellenborough,  C.  J.  observing,  that  upon 
the  adjustment  of  the  account,  after  the  goods  were  sold,  the 
parties  might  have  calculated  upon  the  debt  as  upon  a  loan  to 
that  amount,  and  therefore  there  was  not  any  necessary  in- 
consistency between  the  two  statements;  even  taking  the 
case  upon  the  strict  rule  of  law,  as  it  had  been  generally  con- 
sidered before  the  case  of  Collins  v.  Blantern,  but  since  that 
case  there  could  not  be  any  doubt  upon  it  And  Le  Blanc,  J. 
observe,  that  tfter  the  cases,  breaking  in  upon  the  old  rule,, 

h  PoleT.  Harrobin,  £.  98  G.  3.  B.  R.    i  Paxton  y.  Pophaoi,  9  £ast,406^ 
9  East,  A}6,  o. 
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bad  determined,  that  though  the  bond  state  nothing  illegal 
upon  the  face  of  it,  the  obligor  may  shew  by  his  plea,  that 
it  was  given  for  an  illegal  consideration,  they  had  in  effect  de- 
cided, that  he  may  shew  an  illegal  consideration,  different 
from  the  consideration  stated  in  the  condition.  And  when 
the  plea  states,  that  the  bond  was  given  to  cover  the  price  of 
gooas  illegally  contracted  to  be  sold  and  shipped,  it  does  in  ef- 
fect deny  that  it  was  given  for  money  borrowed ;  and  it  shews 
that  the  statement  in  the  condition  was  made  colourably  in 
order  to  cover  the  illegal  agreement 

2.  By  Statute, — Where  the  consideration  on  which  the 
bond  is  given  is  illegal  by  statute,  the  defendant  may  take  ad- 
vantage of  it  by  pleading.  And  if  the  bond  contain  several 
conditions,  although  one  of  the  conditions  only  be  void  by  a 
statute,  vet  the  wfiole  bond  is  void*^. 

Gaming. — By  stat  9  Ann.  c.  14.  s.  1.  "  All  bonds  executed 
by  any  person,  where  the  whole  or  any  part  of  the  consi- 
deration is  for  money,  or  other  valuable  thing,  won  by 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or 
other  game ;  or  by  betting  on  the  sides  or  hands  of  such 
as  game  at  any  of  the  said  games ;  or  for  repaying  any  mo- 
ney knowingly  lent  or  advanced  for  such  gaming  or  bet- 
ting ;  or  lent  or  advanced  at  the  time  and  place  of  such 
play,  to  any  person  so  gaming  or  betting,  or  that  shall 
during  such  play  so  game  or  bet,  shall  be  void." 

In  a  plea  upon  this  statute,  it  must  be  shewn  at  what  play 
or  game  the  money  was  lost ;  because  that  is  matter  of  law 
and  not  merely  evidence ' ;  and  the  particular  game  specified 
must  be  proved". 

Sale  of  Office. — By  stat  5  and  6  Edw.  6.  c.  16.  s.  2.  and  3. 
If  any  person  take  any  bond  to  receive  any  money,  fee,  re- 
ward, or  other  profit ^  directly  or  indirectly^  for  any  office  or 
"  offices,  or  any  part  of  them,  or  to  the  intent  that  any  per- 
"  son  should  enjoy  any  office,  or  the  deputation  of  any  office, 
"  or  any  part  thereof,  which  office,  or  any  part,  shall  in  any 
**  wise  touch  the  administration  or  execution  of  justice ;  or 
"  the  receipt,  controlment,  or  payment  of  any  of  the  king's 
money,  revenue,  account,  aulnage,  auditorship,  or  survey- 
ing any  of  the  king's  lands,  tenements,  or  hereditaments ; 
or  any  of  the  king's  customs,  or  any  other  administration 
or  necessary  attendance  in  any  of  the  king's  custom-houses, 
or  the  keep  of  any  of  the  king's  towns,  castles,  or  fortresses, 
being  used  or  appointed  for  a  place  of  strei^th  and  defence; 
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k  Norton  ▼  Symt,  Moor,  856.  si  Mmzzin^bt  r.  Stepbcnton,  l  Camp. 

1  Colkora  t.  Stockdtile,  i  i)tr.  493.  N.  P.  C.  391. 
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•*  or  which  shall  touch  any  clerkship  to  be  occupied  in  any 
"  manner  of  court  of  record,  wherein  justice  is  to  be  niinis- 
"  tered,  every  such  bond  shall  be  void  against  the  person 
"  making  it" 

The  4th  section  provides  against  the  extension  of  this  act 
to  any  office,  whereof  any  person  is  seised  of  any  estate  of  in- 
heritance, and  any  office  of  parkership,  or  of  the  keeping  of 
any  park,  house,  manor,  garden,  chase,  or  forest 

If  defendant  is  desirous  of  taking  advantage  of  the  pre- 
ceding statute",  he  must  plead  it  specially,  in  order  that  the 
plaintiff  may  have  an  opportunity  of  shewing  that  he  is  with- 
m  the  exceptions  of  the  statute. 

There  were  two  principal  reasons  for  making  this  statute', 
1st,  that  offices  might  be  exercised  by  persons  of  skill  and 
integrity ;  2ndly,  that  they  rfiight  take  only  the  legal  fees ; 
for,  those  who  buy  their  offices  will  be  apt  to  take  more  than 
their  legal  fees,  according  to  what  is  said  ui  3  Inst  .148,  "  they 
that  buy  will  sell.'* 

The  office  of  register  of  an  archdeaconry  is  an  office  with- 
in this  statute^,  because  it  is  an  office  concerning  the  admi- 
nistration of  justice.  So  is  the  office  of  auditor  of  Wales 'J; 
80,  as  it  seems,  is  the  office  of  under-sheriff'. 

Where  an  office  is  within  the  statute,  and  the  salary  is  cer- 
tain, if  the  principal  makes  a  deputation,  reserving  a  lesser 
sum  out  of  the  salary,  and  take  a  bond  conditioned  for  the 
payment  of  such  lesser  sum,  such  bond  is  not  within  the  sta- 
tute*. So  if  the  profits  be  uncertain,  arising  from  fees,  if  the 
principal  make  a  deputation,  reserving  a  sum  certain  out  of 
the  fees  and  profits  of  the  office,  it  is  good  * ;  for  in  these  cases 
the  deputy  is  not  to  pay,  unless  the  profits  amount  to  so 
much ;  and  though  a  deputy,  by  his  constitution,  is  in  place 
of  his  principal,  yet  he  has  not  any  right  to  the  fees,  which 
still  continue  to  be  the  principal's ;  so  that,  as  to  him,  it  is 
only  reserving  a  part  of  his  own,  and  giving  away  the  rest  to 
another";  but  where  the  reservation  or  agreement  is  not  to  pay 
out  of  the  profits,  but  to  pay  generally  a  certain  sum,  it  must 
be  paid  at  all  events,  and  a  bond  conditioned  for  the  payment 
of  such  sum  is  void  by  the  statute. 

So  where,  by  the  condition  of  the  bond  it  appeared,  that 

n   Horoby  t.  Cornford,  Fifzgib.  45.  •  Per  Cur.  in  Godolpbia  t.  Tador, 

o  Willes,  573,  4.  Salk.4ti8. 

p  Woodward   v.    Fox,    3    Ley.    2S9.  t   lb.  and  Gnlliford  r.  De  Cardonen, 

Lnynff  v.  Paine,  Willes,  371.  S.  P.  Solk.  46G. 

q  Godolpbia  v.  Ti!idor,  SaHc,  468.  u  Adjudged  10  Godolpbin  r.  Tudor, 
r  Browning  V.  Halford,  Frccin.  19.  Salk.4Us. 
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A^  had  granted  to  B.  and  C  (the  son  of  A.)  th< 
gister  of  an  archdeaconry  for  their  lives,  and  the 
condition  were,  1st,  that  B.  should  permit  C.  t< 
the  profits  of  the  office;  and,  2ndly,  thatB.  shot 
the  office  and  profits  whenever  C.  should  requi  i 
holden,  that  this  condition  was  within  the  pro 
statute,  and  made  the  bond  void;  first,  because  a  i 
to  have  all  the  profits  was  an  agi-eeraent  to  receive 
which  was  contrary  to  the  words  of  the  statut< 
because  either  B.  must  execute  the  office  for  m  I 
must  take  more  than  bis  legal  fees ;  that  a  per  i 
and  of  integrity,  would  not  execute  such  an  ol 
thing ;  and  if  he  had  any  thing  for  it,  it  must  be  t  j 
and  by  taking  illegal  fees,  and  thereby  the  princip 
statute  would  be  eluded.     As  to  the  Sd  branch  ( I 
tion,  viz.  that  B.  should  surrender  the  office  at  tl  i 
C ;  the  court  said,  that  it  was  unnecessary  to  decid 
inasmuch  as  it  had  been  holden,  in  Norton  v.  S^ 
856^  and  Lee  v.  Colshill,  Cro.  Eliz.  529,  that  i 
conditions  are  void  by  statute,  the  whole  bond  is  i 
intimated,  however,  a  clear  opinion  that  this  br 
condition  was  void  also ;  for  the  donor  thereby  i 
himself  an  absolute  power  over  his  officer,  whi(  i 
not  to  do.     Besides,  if  this  were  allowed,  there 
plain  method  chalked  out  to  evade  the  statute ; 
by  this  mean  might  sell  an  office  for  the  full  vali  i 
such  a  condition  be  put  in,  let  the  bond  be  given 
value  of  the  office,  and  let  it  be  agreed  between 
the  officer  shall  refuse  to  surrender  upon  requej 
the  grantor  will  recover  on  the  bond,  and  so  h 
value  of  the  office. 

A.  by  the  interest  which  he  had  with  the  con 
of  excise  ^  procured  for  B.,  his  brother,  a  superv 
in  that  office,  and,  in  consideration  thereof,  B.  gi 
for  the  payment  of  10/.  per  annum  to  A.,  by  half- 
ments,  as  long  as  B.  should  continue  in  the  offic< 
having  for  some  years  omitted  the  payment  of 
sum  of  10/.,  whereupon  A.  brought  an  action  or 
against  the  widow  and  executrix  of  B.,  who  plead 
plea  of  payment,  and  brought  a  bill  in  equity  to 
against  the  bond.  For  the  defendant  it  was  objecti 
bond  was  admitted  to  be  good  at  law,  by  the  pla 
having  been  advised  to  plead  the  statute  of  5  and 
against  the  sale  of  offices ;  neither  truly  in  this 

X  Layny  T.  Paine,  WUlei,  57 1.  y  Law  v.  Law,  3  P.  ^"^ 

Ca.  Temp.  Talb.  140. 
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the  Stat  have  been  pleaded,  being  made  long  before  the  tx-* 
cise  became  a  branch  of  the  revenue ;  that  the  law  beino^ 
with  the  defendant,  it  would  be  hard  to  take  the  benefit 
thereof  from  him,  especially  when  he  was  not  plaintiff  in 
equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been 
guilty  of  any  fraud.  But  by  Lord  Talbot,  Ch.  bonds  of  this 
nature  are  highly  to  be  discouraged;  merit,  industry,  and 
fidelity,  ought  to  recommend  persons  to  these  places,  and  not 
interest  with  the  commissioners,  who,  it  is  to  be  presumed, 
had  they  known  from  what  motive  the  plaintiff  at  law  ap- 
plied to  them  on  behalf  of  his  brother,  would  have  rejected 
him.  The  officers  giving  money  to  a  friend  of  the  commis- 
sioners, for  his  interest,  is  altogether  as  bad  as  giving  money, 
or  a  bond  for  money,  to  the  commissioners  themselves,  which 
undoubtedly  would  have  been  relieved  against.  It  is  a  fraud 
on  the  public,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue.  The  taking  away  from  the  officer, 
what  the  commissioners  and  the  treasury  think  to  be  but 
a  reasonable  reward  for  his  care  and  trouble,  and  an  en- 
couragement to  his  fidelity,  must  needs  be  of  the  most  per- 
nicious consequence,  and  induce  him  to  make  it  up  by  some 
unlawful  means,  such  as  corruption  and  extortion  ;  and  though 
the  excise  was  no  part  of  the  revenue  at  the  time  of  making 
the  statute  of  5  and  6  Edw.  6.,  yet  there  may  be  good  ground 
to  construe  it  within  the  (16)  reason  and  mischief  of  the 
law,  which  is  rather  remedial  than  penal. 


(1 6)  It  is  no  new  thing,  but  usual,  that  an  interest  raised  by  a 
subsequent  statute  should  be  under  the  same  remedy  and  advantage 
as  an  interest  existing  >)efore.  Thus  at  common  law,  no  accept- 
ance of  a  collateral  recompence  could  bar  a  wife  of  her  dower;  but 
the  stat.  of  -27  H.  8.  made  a  jointure  to  be  a  bar,  which  at  that 
time  extended  only  to  a  jointure  made  by  act  executed  in  the  hus- 
band*s  life-time.  Afterwards  the  32  of  H.  8.  enabled  a  man  to 
devise  his  lands,  when  it  was  holden,  that  if  a  man  were  to  devise 
lands  to  his  wife  in  satisfaction  of  lier  dower,  and  she  should  ac- 
cept them,  this  would  be  a  bar  within  stat.  2?  H.  8.  4  Rep.  4.  a.  b. 
because  it  is  within  the  same  equity  and  reason,  and  the  diversity 
is  in  the  manner  only,  not  in  the  thing.  So  exchequer  bills,  though 
created  and  made  valuable  by  a  statute  subsequent  to  that  of 
1 2  Car.  2.  c.  30.  for  erecting  the  post-office,  yet  are  portable  within 
the  intent  of  the  said  act  of  1 2  Car.  2.  and  on  a  letter  in  which  such 
bills  were  enclosed  being  lost  out  of  tlie  office,  the  post-masters 
were  holden  chargeable.  From'  the  Lord  C.  Justice  Holt's  argu- 
ment in  the  case  of  Lane  v.  Cott<^  and  Franklaud,  in  the  report- 
er's (P.  Wms.)  MSS.  See  also  Salk.  17.  And  it  is  observable, 
that  though  the  other  three  judges  of  B.  R.  differing  in  opinioD 
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Simnnjf. — Simony  is  the  corrupt  presentation  of  a  person 
to  an  ecclesiastical  benefice  for  money,  &c« 

Every  contract  made  for  or  about  any  matter  or  thing, 
which  IS  prohibited  and  made  unlawful  by  any  statute*,  is  a 
void  contract,  although  the  statute  itself  doth  not  mention 
that  it  shall  be  so,  but  ooly  inflicts  a  penalty  on  the  offender ; 
because  a  penalty  imblies  a  prohibition,  though  there  are  not 
any  prohibitory  words  in  the  statute.  Hence,  in  the  case  of 
simony,  although  the  statute  (3l  Eliz.  c.  (5.)  only  inflicts  a 
penalty  by  way  of  forfeiture,  and  does  not  mention  any 
avoiding  of  the  simoniacal  contract,  yet  it  has  been  always 
holden,  that  such  contracts,  beiilg  against  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  con* 
tracts,  it  will  be  proper  to  set  forth  the  legislative  provisions 
against  simony. 

By  Stat  31  Eliz.  c.  6.  for  the  avoiding  simony  and  cor- 
ruption in  presentations,  collations,  and  donations,  of  and  to 
benefices,  dignities,  prebends,  and  other  livings  and  j)romo- 
tions  ecclesiastical,  and  in  admissions,  institutions,  and  in- 
ductions to  the  same,  it  is  enacted,  that  "  if  any  person  or 
persons*  (17),  or  bodies  corporate,  shall, /or  mowey,  reward, 
gift,  profit,  or  benefit,  directly  or  indirectly ,  or  for  or  by 
reason  of  any  promise ^  agreement,  grant;  bbnd^  covenant, 
••  or  other  assurance  of  or  for  any  money,  &c.  directly  or  in- 
directly, present  or  collate  any  person  to  any  benefice,  with 
(^iire  oi  souls,  dignity,  prebend,  br  living  ecclesiastical,  or 
"  bestow  the  same  for  any  such  corrupt  consideration,  every 
such  presentation,  &c.  and  every  admission,  institution^ 
investiture,  and  induction,  thereupon,  shall  be  void;  and  it 
shall  be  lawful  for  th^  crown  (18)  to  present,  &c.  to  such 
benefice,  &c.  for  that  one  turn  only,  and  every  person^  &c; 

31  Elic.  c.  6.  13  Ann,  utat.  2.  c.  19.        a  8.  s. 

Per  Holt,  C.  J.  in  Bartlett  ▼.  Vinor, 

Carth.  853.  « 


with  the  Chief  Justice,  judgment  was  givea  in  that  case  for  the 
defendai)ts  ;  yet  on  a  writ  of  error  being  brou^^ht  in  the  Exchequer 
Chamber,  the  defendants  are  said  to  have  made  satisfaction  to  the 
plaintiff,  which  put  an  end  to  all  furtlier  proceeding^}. 

(17)  Usurpers,  as  well  as  persons  having  title  to  present  or  col- 
late, are  within  this  statute.     1  Inst.  120.  a.  3  Inst.  153. 

(IS)  If  the  corrupt  presentation  or  collation  is  by  an  usurper, 
then  the  kin^  shall  not,  present,  but  the  rightful  patron.  3  last. 
153,  J  54.     I  Inst.  1^20.  a.  ^ 
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that  shall  give  or  take  such  money,  &c.  or  take  or  make  any 
such  promise,  &c.  or  other  assurance,  shall  forfeit  the  double 
value  of  one  year's  profit  of  such  benefice,  &c.  and  the  per- 
son so  corruptly  taking,  6ic,  such  benefice,  &c.  shall  thence- 
forth be  adjudged  a  disabled  person  to  have  the  sani6"  (19). 

"  If  any  person  shall  for  money  **,  &c.  (other  than  for  law- 
ful fees)  or  for  any  promise,  &c.  or  other  assurance  for  mo- 
ney, &c.  directly  or  indirectly  admit,  institute,  install,  in- 
duct, invest,  or  place  any  person  in  any  benefice,  with  cure 
of  souls,  dignity,  prebend,  or  other  living  ecclesiastical, 
every  such  oflfender  shall  forfeit  double  the  value  of  one 
year's  profit  of  such  benefice,  &c.,  and  the  same  benefice, 
&c.  shall  be  void,  and  the  patron,  &c.  shall  present  or  col- 
late unto  the  same,  as  if  the  party  so  admitted,  &c.  were 
"  dead." 

The  7th  section  provides,  that  no  title  to  confer  or  present 
by  lapse,  shall  accrue  upon  any  voidance  mentioned  in  this 
act,  but  after  six  months  next  after  notice  given  of  such  void- 
ance, by  the  ordinary  to  the  patron. 

By  the  8th  section,  it  is  enacted,  that  "  If  any  incumbent 
of  any  benefice,  with  cure  of  souls,  shall  corruptly  resign 
or  exchange  the  same,  or  corruptly  take  for  the  resigning 
or  exchanging  the  same,  directly  or  indirectly,  any  pension, 
money,  or  benefit,  as  well  the  giver  as  the  taker  thereof 
shall  lose  double  the  value  of  the  sum  so  given,  the  one 
moiety  as  well  thereof  as  of  the  forfeiture  of  double  value 
of  one  year  s  profit  to  be  to  the  crown ;  and  the  other  to 
him  that  will  sue  for  the  same,  by  action  of  debt,  bill,  or  in- 
formation, in  any  of  the  king*8  courts  of  record.'* 

The  next  statute  relating  to  this  subject  is,  the  1^  Ann. 
Stat  2.  c.  12.  by  the  second  section  of  which  it  is  enacted, 
that  "  ii  ^ny  person  shall,  for  money  or  profit,  or  for  any  pro- 
mise, agreement,  &c.  or  other  assurance  for  money,  &:a  di- 
rectly or  indirectly,  in  his  own  name,  or  the  name  of  any 
other  person,  procure  the  next  presentation  to  any  eccle- 
siastical living,  and  shall  be  presented  or  collated  there* 
upon,  every  such  presentation  and  admission,  &c.  sbaU  be 
void,  and  such  agreement  shall  be  deemed  a  simoniacal 
contract;  audit  shall  be  lawful  for  the  crown  to  present 
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(if))  Where  the  presentee  is  not  pruy  to  the  corrupt  contract,  h€ 
ri^all  not  be  adjudged  a  di;5:\bled  person.     3  Inst.  154« 
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•'  for  that  turn  only ;  and  the  person  So  corruptly  accepting 
"  such  living,  shall  thenceforth  be  disabled  to  enjoy  thel 
"  same"  (20). 

Having  thu^set  forth  the  material  provisions  of  the  statutes 
against  simony^  it  only  remains  to  State  briefly  the  determina- 
tions which  nave  been  made  in  respect  of  bonds  given  by 
clerks  to  patrons,  on  receiving  a  presentation  to  a  living ;  and 
first,  it  has  been  holden,  that  if  the  patron  takes  of  the  clerk 
a  bond  conditioned  for  the  performance  of  a  legal  act,  as  to 
pay  a  sum. of  money  to  the  son  of  the  last  incumbent  for  a 
certain  time*^;  to  resign  when  the  patron's  nephew  attains  his 
full  age**;  to  resign  on  three  months'  notice  to  be  given  by  the 
patron,  in  order  that  the  patron's  son  may  be  presented,  and 
to  keep  the  buildings  on  the  living  in  repair*;  to  reside  on  the 
living,  Or  to  resign,  in  case  of  not  returning  after  notice,  and 
also  not  to  commit  waste,  &c.  on  the  parsonage  house ^;  such 
bond  is  good,  and  canncft  be  avoided  dn  the  ground  of  simony^. 

2dly.  With  respect  to  general  resignation  bonds,  or  bonds 
conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resignation  is  intended^ 
it  may  be  observed,  that  a  long  train  of  solemn  decisions 
from  the  8th  year  of  James  the  First,  to  the  28th  of  George 
the  Second  5,  (a  period  of  14a  years)  had  established  that 

c  Bnker  v.  Iftoiiford,  Noy,  142*  Cro.  Jac.  248.  and  974.  S.  C.  Babing. 

d  Per  Lord  Macclesfield  in  Peel  r.  ton  r.  Wood,  Cro.  Car.  I80.  Sir  VV. 

Capel,  Str.  534.  Joues,  230.   Watson  t.  Baker,  T. 

e  4T.  R.  359.  Raym.   17a.  Peel  v.  Com.  Carliol, 

f  lb.  78.  6G.  Str.  227.  Wyndhftm  v.  Boyer, 

g  JobuetT.  Lawrence,  s  Jac.  adjudged  T.  27  G.  2.  Hesketb  ▼.  Gray,  B.  R. 

on  error  in  the  Exchequer  Chamber,  Hil.  28  G.  2.  Amb.  268. 


(20)  The  piirclmse  of  an  advowson  in  fee,  where  no  privity  of 
the  clerk  intended  to  be  presented  appears,  has  been  holden  not  to 
be  simoniacal )  although  the  incumbent  was  in  extremis  at  the 
time  when  the  purchase  was  mslde.  Barret  v.  Glubb,  2  BL  Rep. 
1062. 

The  statutes  a^inst  simony  apply  to  the  presentation  corruptly 
procured  or  intended  to  be  procured  ;  this  presentation  is  forfeited 
to  the  crown  and  certain  penalties  and  disabilities  are  inflicted  on 
the  ofTenderu  t  the  statutes  contaiano  express  provision  for  avoiding 
simoniacal  conveyances ;  but  there  can  be  no  doubt  that  the  con-* 
veyance  even  of  an  advowson  in  fee,  which  in  itself  is  legal,  if  it  be 
made  for  the  purpose  of  carrying  a  simoniacid  contmct  into  execu- 
tion is  void,  as  to  so  much  as  goes  to  effect  that  puipose  ;  and  if 
the  sound  part  cannot  be  separated  from  the  corrupt,  is  void  alto« 
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such  bonds  were  legal ;  because  it  was  possible  that  they 
might  have  been  taken  with  an  honest  intent  (21),  as  for  the 
purpose  of  providing  for  a  son,  or  enforcing  t-esidence  or  good 
behaviour,  conditions,  which  might  rather  argue  care  in  the 
patron,  than  any  corruption  of  simony  (22).  Whilst,  how- 
ever, the  courts  of  common  law  held  these  bonds  to  be  valid, 
the  courts  of  equity  took  care  that  an  improper  use  should 
not  be  made  of  them ;  and  whenever  the  patron  put  such 
bond  in  suit  for  an  illegal  purpose,  e.  ir«  to  discharge  himself 
from  a  claim  of  tithe**,  or  the  like  purpose,  injunctions  were 
granted  to  stay  proceedings  in  the  action  on  the  bond  (23). 

Notwithstanding  the  long  series  of  decisions  before  men- 
tioned, the  question,  as  to  the  validity  of  a  general  resignation 
bond,  was,  in  the  year  1781,  again  agitated  in  the  case  of 
Ffytche  v.  the  Bishop  of  London,  and  although  the  courts  of 
Common  Pleas  and  King*s  Bench',  as  the  case  came  respec- 

h  Durston  v.  Sandys,  i  Vern.  41 1. 412.        in  error  from  C.  B.  tut  reported  m 

Q  Rep.iaCh.  sgs.  9  Ch.  Caii.  I8(i.  1  East,  487. 

i  Tbe  procecdiogB  in  the  King^s  Bench 


gether.  But  if  the  sound  can  be  fairly  separated  from  the  ob* 
jectionable  part,  it  will  be  good,  although  by  the  contract  one  en- 
tire consideration  was  paid  for  the  whole  advowson.     5  Taunt.  746. 

(21)  In  the  case  of  the  Bishop  of  London  v.  Ffytche,  1  East, 
46/ .  Mr.  Justice  Buller  (adopting  the  remark  of  Bp«  Stilliogfleet) 
observed  on  the  Inconclusiveness  of  this  argument,  by  saying,  that 
it  might  with  equal  force  be  argued,  that  the  bond  might  be  made 
use  of  for  bad  purposes.  Alluding  to  the  cases,  Mr.  J.  Buller 
said«  *'  I  have  taken  no  nmall  pains  to  find  out  on  what  pyinciple 
those  decisions  were  founded  ;  but  without  much  effect;  for,  after 
all  the  labour  I  have  bestowed  upon  the  subject,  it  does  seem  to  me 
that  they  are  destitute  of  all  sense,  reason,  or  principle.  But  still 
they  are  so  numeronSt  they  have  arisen  at  so  many  different  periods^ 
all  the  judges  for  neat  two  centuries  past  have  been  so  nni/armiy 
of  the  same  opinion^  the  law  has  been  received^  not  only  in  WeMi" 
minster  Hall^  tut  through  the  whole  kingdom  as  so  firmly  settled^ 
and  mankind  have  so  universally  acted  upon  that  idea^  thai  I  think 
it  would  be  very  dangerous  to  overturn  or  even  to  shake  it^"  Sfc, 

('22)  In  1698,  Bishop  Stillingfleet  wrote  an  elaborate  discourse 
against  these  decisions  of  the  courts  of  couimon  law. 

(23)  There  does  not  appear  to  have  been  any  difference  in  this 
respect  between  a  special  and  general  bond  of  resignation ;  for  io 
Peel  V.  Capel,  Str.  534.  where  the  patron  put  a  special  bond  of  re* 
signation  in  suit,  for  the  purpose  of  enforcing  the  payment  of  a  sum 
of  money  from  the  clerk,  the  Court  of  Chancery  granted  an  in« 
junction.  •    . 
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lively  before  them,  considered  themselves  as  bound  by  th^ 
current  of  authorities,  and  decided  in  favour  of  the  bond, 
yet  upon  a  writ  of  error  bein^  brought  in  parliament,  their 
judgment  was  reversed  '^,  contrary  to  the  opinion  of  all  the 
judges  except  Eyre,  C.  B.,  upon  the  motion  of  Lord  Thur« 
low,  Ch.  the  division  being  19  against  18  peers  (24). 

Usury. — ^To  debt  upon  bond  the  defendant  may  plead, 
that  the  bond  was  given  upon  an  usurious  contract 

The  statute  against  usury  cannot  be  given  in  evidence  on 
the  general  issue,  but  must  be  pleaded ' ;  for  although  it  may 
appear  to  be  usury  on  the  condition,  yet  plaintiff  may  rec- 
tify it  by  his  replication.  The  provisions  of  the  legislature 
relating  to  usury,  are  as  follow  :  by  stat  37  H.  8.  c.  9.  (by 
which  all  former  statutes  against  usury  are  repealed)  s.  3. 
**  no  person  by  way  of  corrupt  bargain,  loan,  &c.  or  other 
"  means,  shall  take  for  forbearance  of  100/.  or  other  thing 
•*  due  for  wares,  &c.  for  one  whole  year  above  10/.  per  cen- 
"  tum,  and  so  pro  rata^  &c."  By  stat,  13  Eliz.  c.  8.  (by 
which  5  and  5*  Edw.  6.  c.  M.  for  repeal  of  the  stat.  37  H.  8. 
c.  9.  is  repealed,  and,  consequently,  stat  37  H.  8.  c  9.  is  re- 

k  Ou  the  30th  May,  1783.  i  Per  Cur.  Hob.  73.     5  Rep.  119  a, 

Geaog  V.  Swaine,  l  Lutw.  466. 


(24)  The  proceedings  in  the  House  of  Lorda  are  reported  very 
fully  and  accurately  in  Cunningham^s  Law  of  Simony.  This  as- 
sertion of  the  correctness  of  Cunningham's,  repoi-t  is  hazarded  on 
the  authority  of  Mr.  East»  who  had  an  opportunity  of  comparing 
it  with  a  MS.  note  of  the  late  Mr.  J.  Buller.  See  1  £ast*s  K. 
4t)7*  n.  (a.) 

The  ground  of  the  decision  in  the  House  of  Lords  against  the 
validity  of  these  bonds  appears  to  have  been,  that  they  were  simo-> 
hiacal  and  against  the  statute  31  Eliz.,  and  not  that  they  were  con-f 
trary  to  the  general  principles  of  the  common  law.  In  cases,^ 
therefore,  where  the  statute  against  simony  does  not  apply,  the 
court  of  King's  Bench  have,  notwithstanding  the  decision  \r\ 
Ffytche  v.  Bishop  of  London,  considered  themselves  as  bound  by 
prior  authorities.  Hence  it  has  been  holden,  that  a  bond  given  by 
a  schoolmaster  of  an  ancient  public  school,  who  had  a  freehold  \x\ 
his  office,  to  resign  at  the  request  of  his  patron,  was  good.  Legh 
V.  Lewis,  1  East's  R.  391*  And  even  in  cases,  where  the  statute 
against  simony  applies,  if  they  are  not  precisely  the  same  with  ttiut 
of  Ffytche  v.  the  Bishop  of  London,  the  court  of  King's  BencH 
has  evaded  the  authority  of  that  decision  in  the  House  of  Lords, 
and  determined  according  to  the  established  series  of  preced^nt^. 
See  Partridge  v.  Whiston,  4  T.  R.  359. 
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vived)  "  ail  bonds,  contracts,  and  assurancps",  collateral  at 
"  other,  to  be  made  tor  payment  of  any  principal,  or  money 
*'  to  be  lent,  or  covenant  to  be  performed  upon,  or  for  any 
"  usury  in  lending  or  doing  any  tiling  against  the  act  37  H.  8. 
f  c.  9.  upon  or  by  which  loan,  &c.  there  sball  be  reserved  or 
*'  taken  above  the  rate  of  ten  pounds  for  the  hundred  for  one 
"  year,  shall  be  utterly  void.''  In  stat  21  Jac.  c  17-  a.  2. 
this  clause  is  repeated  almost  verbatim,  but  tbe  rate  of  in- 
terest allowed  to  be  taken  is  reduced  to  8A  in  the  hundred. 
The  same  clause  is  again  repeated  in  stat.  12  Car.  2.  c.  13.  s.  2. 
where  the  rate  of  interest  is  reduced  to  6/.  per  centum.  And, 
lastly,  by  stat  12  Ann.  at  2.  c.  16.  (the  last  statute  on  this 
subject)  all  bonds,  contracts,  and  assurances,  for  payment  of 
any  principal  or  money  to  be  lent,  or  covenantea  (25)  to  be 
performed  upon  or  for  any  usury,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  the  rate  of  5/.  in  the 
hundred,  shall  be  utterly  void. 

In  pleading  usury,  it  is  not  necessary  to  recite  the  statute^; 
but,  m  framing  tile  plea,  care  must  be  taken,  let,  that  it 
should  state,  "  that  it  was  corruptly  agreed ",  &c. :"  2ndly, 
that  the  usurious  agreement  be  particularly  set  forth,  and 
the  quantum  of  interest  agreed  to  be  given ' :  Sdly,  that  the 
same  exactness  be  observed  in  stating  tiie  agreement,  so  that 
it  may  correspond  with  the  evidence,  as  in  oilier  cases  of  con- 
tnict;  for,  in  a  case  where  the  agreement  was  for  the  for- 
bearance of  money  until  one  or  other  of  two  days,  and  the 
plea,  instead  of  stating  it  in  the  alternative,  stated  it  as  an  ab- 
solute forbearance  until  one  of  those  days,  the  variance  was 
bolden  fatal  i :  4thly,  the  plea  must  aver,  that  the  agreement 
was  io  pay  such  a  sum  for  giving  day  of  payment;  merely 
(itating,  that  the  sum,  agreed  to  be  given  lor  giving  day  of 
payment,  exceeded  the  rate  of  legal  inteifst,  is  not  suibcient'. 

It  is  to  be  obse^^■ed ',  that  although  a  scpurity  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purchaser  for  a  valuable  consideration  without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a 
security,  which  was  good  at  the  time  when  it  was  made  (26.J 

m  13  Elii.  C.  B.  "-  3-  p  Kinton  r.  RofTce,  S  Show.  32^. 

n  Bro.  V.  M.  oss-  C'ted  in  Cdm,  Die.  q  Tate  t.  Wcllings,  3  T.  B-  oaa. 

Flexitr,  (8  W.  93  )  t  S>Ble>  t.  Mxna".  ^V.  Jano,  409. 

0  NeriMOT.  Whitley, Cro.Cw.SOI.  ■  Femlly.iilimeu,  1  Sauod.  99*. 

(25)  Should  it  not  be  printed  "  covenant  ?"     See  the  stat.   13 
Elia.  c.  8. 
(S6)  The  same  rule  holds  in  thp  case  of  a  bill  of  exchange ;  if 
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A  substituted  security,  which  has  been  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  security 
be  given  cither  to  the  party  to  the  original  contract,  or  to  his 
pereonal  representative*.  But,  wliere  the  original  usurious 
security  has  been  tmnsferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  of  the  usury,  and  such 
other  person  accepts  from  the  original  debtor  another  security, 
which  renders  the  first  security  void,  the  second  security  is 
available  in  the  hands  of  such  innocent  person.  Hence  where 
A.  for  an  usurious  consideration  **  gave  his  promissory  note 
to  B.,  who  transferred  it  to  C.  for  a  valuable  consideration 
without  notice  of  the  usury,  and  afterwards  A.  gave  C.  a 
bond  for  the  amount,  it  was  holden,  that  in  an  action  brought 
by  C.  against  A.  on  the  bond,  the  bond  could  not  be  avoided 
on  the  ground  of  the  usurious  contract  between  A.  and  B. 

In  an  action  of  debt  on  a  bond  *,  to  which  usury  was 
pleaded,  it  appeared  that  the  plaintiff  had  lent  the  defendant 
1000/.  for  the  securing  of  which,  with  lawful  interest,  a  bond 
was  given,  and  the  defendant  also  agreed  to  give  the  plaintiff 
a  salary  of  so  much  a-year,  as  a  clerk  in  bis  brewery.  It  was 
not  intended,  that  the  plaintiff  should  perfonp  any  service 
for  the  defendant  there,  but  the  salary  was  a  mere  shift,  to 
give  the  plaintiff  more  than  5  per  cent  interest  for  his  money. 
One  year's  salary  having  been  paid,  the  parties  agreed,  that  it 
should  be  deducted  from  the  principal,  the  deed  securing  the 
salary  cancelled,  and  a  fresh  bond  taken  for  the  reipaining 
principal,  with  5  per  cent,  interest,  and  on  this  bond  the  ac- 
tion was  brought  Lawrence,  J.—"  The  original  contract 
between  these  parties  was  certainly  usurious,  and  no  action 
could  have  been  maintained  on  the  first  bond  ;  but  there  was* 
nothing  illegal  in  the  last  bond :  it  was  not  made  to  assure 
the  performance  of  the  first  contract,  nor  does  it  secure  more 
than  five  per  cent  interest  to  the  plaintiff.  The  parties  saw 
they  had  before  done  wrong :  they  rectified  the  error  they 
had  committed,  and  substituted  for  an  illegal  contract,  one 
that  was  perfectly  fair  and  legal.    I  see  no  objection  to  their 

t  Admitted  per  Cur.  in  Cutbbert  ▼,    x  Wriglit  v.  Wheeler, Worcester  Spring 
Hiiley,  8  T.  R.  393,  394.  Assizes,  1799. 1  Camp.  N.  P.  C.  163. 

u  Cuthbert  v.  Haley,  8  T.  R.  390. 


good  in  its  inception,  usury  in  the  intermediate  indorsements  will 
not  avoid  it  in  the  hands  of  a  bond  fide  holder.  Parr  v.  Eliason, 
1  East's  R.  95,  Daniel  v.  Cartony,  I  Esp.  N.  P,  C.  274.  S,  I\ 
ante,  p.  306. 
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^tiig  that,  and  therefore  am  of  opinion,  that  the  present 
action  is  maintainable."    Verdict  for  plaintiff. 

The  reader  should  be  apprized  that  there  was  a  contrary 
decision,  by  Chambre,  J.  on  this  point,  viz.  Barnes  v.  Hedley^ 
London  sittii^  M.  48  G.  3. 1  Camp.  N.  P.  C.  157. ;  but  the 
j>receding  opinion  of- Lawrence,  J.  seems  to  be  the  better 
opinion;  and  the  case  of  Barnes  v.  Hedley  having  been 
brought  under  consideration  in  the  Court  of  Common  Pleas, 
it  was  solemnly  determined,  that  after  the  usurious  securities 
had  been  cancelled  by  consent,  a  promise  by  the  borrower  ia 
repay  the  principal  and  legal  interest  was  binding  ^ 

5.  Infancy. 

An  infiint  may  bind  himself  by  a  single  bill  *  to  pay  for 
necessaries ;  but  if  he  enters  into  an  obligation  with  a  penalty, 
such  obligation  may  be  avoided  by  a  plea  of  infancy  ■  (27) ; 
but  infancy  cannot  be  given  in  evidence  under  the  general 
issue,  non  est  factum  ^ 

J  Bnrpes  &  othcrw  T.  Hedley,  2  Taant.  a  Ayliffe  t.  Archdale,  Cwo.  Eliz.  990. 

IS4.  Moor,  679.  S.  C. 

z  1  toit.  17s.  a.  RaiscII  ▼.  Lee,  1  Ler.  b  Whelpdale**  case,  sd  Res-  S  Rep, 

86.  119.  a. 


(27)  Whether  such  obligation  be  void  or  voidable  i^ppears  to  be 
a  vexata  qutestio.  See  Morning  v.  Knopp,  Cro.  Eliz.  700.  Aa- 
thorities  tending  to  shew  that  it  is  void,  are,  Noy's  Rep.  85.  De- 
lavel  V.  Clare.— 3  Com.  Dig.  l63.  (C.  2.)— Bull.  N.  P.  1B2-  ♦•  If 
an  infant  become  ifidebted  for  necessaries,  and  'give  a  bond  in  a 
penalty  for  the  money,  it  will  not  extinguish  tlie  simple  contract 
debt ;  for  the  bond  is  void**  (supposing  such  a  bond  to  have  been 
void  at  common  law  on  the  ground  of  its  being  manifestly  preju- 
dicial  to  the  infant,  qu^pre^  has  the  stat.  4  Ann.  c.  l6.  s.  13.  made 
any  alteration  in  the  law  in  this  respect  ?)•  Authonties  tending  to 
prove  that  such  obligation  is  voidable  only,  are,  Edmund's  case, 
I  Leon.  1 14.— 2Roi.  Abr.  UQ.  (A.)  4.— Litt.  s.  259.— Perk.  s.  13. 
•—I  £1.  Com.  4($t>.— Tapper  v.  Devenant  as  reported  in  3  Keb. 
79B.  but  not  as  reported  in  Bull.  N.  P.  155. — Salk.  S79-  pt^r 
Treby,  C.  J.  This  question  was  again  agitated  in  Baylis  r.  Dine- 
ley,  3  M.  &  S.  477-  tvhere  it  was  decided  on  special  demurrer,  that 
in  debt  on  bond  to  which  the  defendant  pleaded  infancy,  the  plain- 
tiff could  nptreply,  that  the  defendant  had  ratified  the  bond  after 
he  came  of  age ;  the  court  observing,  that  the  ratification  must  be 
b^  aA  instrument  of  as  high  a  nature  as  that  which  created  the  ori- 
kmal  obligation. 
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An  infant  cannot  give  a  security  for  interest^ ;  consequently 
to  a  bond  with  a  penalty  conditioned  for  payment  of  interest 
as  well  as  principal,  infancy  may  be  pleaded  in  bar. 


6.  Payment'^SohU  ad  Diem — Sohit  post  Diem^  and 

Evidence  thereon. 

Payment. — At  the  common  law,  it  was  a  general  rule,  that 
where  an  action  was  grounded  on  a  deed,  the  defendant  could 
iavoid  it  by  matter  of  as  high  a  nature  only,  as  by  an  acquit* 
tance  under  seal.  Hence  to  debt  on  a  single  bill,  payment 
merely  without  an  acquittance  could  not  properly  (28)  be 
pleaded"*.  But  now  by  stat.  4  Ann.  c  16.  s.  12.  where  debt 
18  brought  on  any  single  bill,  if  the  defendant  has  paid  the 
money  due  thereon,  such  payment  may  be  pleaded  in  bar. 

To  debt  on  bond  with  a  condition  for  the  payment  of 
money  on  a  day  certain,  the  defendant  (having  craved  oyer  of 
the  condition)  might,  even  at  common  law,  have  pleaded  pay- 
ment at  the  day  * ;  because  such  plea  was  in  efiect  a  plea  of 
performance  of  the  condition  merely. 

Solvit  ad  diem.-^A  plea  of  payment,  from  the  language  of 
the  plea,  when  the  pleadings  were  drawn  in  Latin,  has  ob-* 
jtained  the  name  of  a  plea  of  solvit  ad  diem. 

This  plea  is  the  proper  form  of  plea,  as  well  where  the 
money  has  been  paid  be/ore  the  day,  as  where  it  has  been 
paid  at  the  day.  Indeed  in  the  case  of  a  bond  conditioned 
for  payment  at  a  day  certain,  if  the  money  has  been  paid 
before  the  day,  solvit  ad  diem  is  the  only  proper  plea^;  for  if 
the  defendant,  agreeably  to  the  fact,  should  plead  payment 
before  the  day,  and  issue  should  be  joined  thereon,  and  a  ver- 
dict found  for  the  plaintiif,  and  judgment  accordingly ;  such 
judgment  may  be  reversed  on  error ;  because  there  would 

e  Ftsher  r.  Mowbray,  8  East,  330.  f  Holms  ▼.  Broket,    Cro.    Jac.  434. 

d  Doct.  Plac.  J07.  MerrilT.  Josselyn,  10  Mod.u;.  Jer- 

c  l>oct.  PI.  107.  uegan  t.  Harrisou,  Str.  317. 


(28)  In  Nichors  case,  M.  37  nnd  38  Eliz.  5  Rep.  43.  a.  to  debt 
on  a  single  btU,  the  defendant  pleaded  payment  without  acquittance, 
on  which  issue  was  joined  and  found  for  the  plaintiff.  It  was  hoU 
den,  that,  although  payment  without  acquittance  was  no  plea,  and 
that  issue  was  joined  on  a  thing  not  material ;  yet  forasmuch  as 
there  was  an  issue  joined  on  an  aifirmatire  and  negative,  which 
issue  was  found  for  the  plaintiff,  it  was  expressly  helped  by  the 
ftatutes  of  jeofsuls,  33  H.  8.  c.  30.  and  18  Eliz.  c.  14.  # 
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Still  remain  a  possibility  that  the  money  waa  paid  at  t^ie  day, 
in  which  case  the  plaintift'  would  not  have  had  any  cause  of 
action.  Hence  in  the  case  of  a  payment  before  the  day,  the 
defendant  must  plead  a  paA^^ment  at  the  day ;  and  then,  if 
issue  is  joined  thereon,  proof  of  payment  before  the  day  will 
be  sufficient  to  support  the  defendant's  plea»  ($9). 

Where  a  bdnd  is  conditioned  for  the  payment  of  money  on 
or  before  such  a  day  **,  the  defendant  rnay  plead  payment  be- 
fore the  day,  if  the  fact  be  so ;  and  the  plaintiff  ought  not 
to  demur  to  such  plea,  as  tendering  an  immaterial  issue  (30)  • 
But  if  to  a  bond  so  conditioned  \  the  defendzmt  pleads  pay- 
ment on  the  day,  and  issue  is  joined  thereon,  and  verdict  for 
the  plaintiff,  a  repleader  must  be  awarded,  as  being  an  imma- 
terial issue;  for  such  verdict  does  not  iind  any  breach  of  the 
condition,  because  the  money  might  have  been  paid  before 
the  day,  which  would  have  been  a  performance  of  the  con- 
dition. 

Solvit  post  diem. — The  bond  being  forfeited  by  the  non- 
payment* of  the  money  on  the  day  mentioned  in  the  condi- 
tion, a  payment  after  the  day  could  not  be  pleaded  at  the 
common  law ;  but  now  by  'stat.  4  Ann.  c.  Id.  s.  12.  "  where 
debt  is  brought  upon  any  bond,  with  a  condition  or  de- 
feasance to  make  void  the  same  upon  payment  of  a  lesser 
sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  exe- 
cutors, or  administrators  have,  before  the  action  brou^ht^ 
paid  to  the  obligee,  his  executors,  or  administrators,  the 
principal  and  interest  due  by  the  condition  or  defeasance. 


€t 
« 


g  Bond  T.  Ricliardsoo,  Cro.  Eliz.  142.    h  Fletcher  t.  He  inington,    3   Bwrr^ 
Dyer,  322.  b.  S.  C.  ia  marg.     See        944.  and  1  Bl  K.  210. 
also  Doctr.  PI.  181.  i  Tryon  t.  Carter,  Sir.  994.  7  M<m|. 

831.  Leach**  £4. 


(29)  "In  the  case  of  a  bond  conditioned  for  payment  at  a  certaia 
day*  there  cannot  properly  be  any  legal  performance  of  the  con-« 
dition,  but  by  payment  at  the  day.  Paymet^t  before  the  day  maj^ 
indeed  be  given  in  evidence  on  solvit  ad  diem,  but  that  proceeds 
upon  this  notion^  that  the  money  is  considered  as  a  deposit  in  the 
hands  of  the  obii&;ee  until  the  day  arrives,  and  then  it  is  actual 
payment.*'  Per  Lord  Hardwicke,  C.  J.  in  Trvon.v.  Carter,  T. 
7  G.  2.  B.  R.  7  Mod.  231.  Leach's  Ed. . 

(30)  "  If  no  payment  has  in  fact  been  made,  the  proper  replica- 
tion in  this  case  is,  that  the  money  was  not  paid  at  the  day  men- 
tioned in  the  plea,  nor  at  any  time  before  or  after  the  making  of 
the  obligation."    Per  Denison,  J.  1  Bl.  R«  210.  and  2  Burr.  945^ 
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**  though  such  payment  was  not  made  strictly  aocorcfiiig  to 
••  the  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar  of 
••  such  action/' 

The  form  of  plea  under  this  statute  (usually  termed  a  plea 
of  soloit  post  diem  J  is,  that  the  defendant  after  the  day  men- 
tioned in  the  condition,  and  before  the  commencement  of  the 
plaintiff* s  action,  paid  the  money  mentioned  in  the  condition, 
with  interest,  according  to  the  form  of  the  statute,  ^c. 

N.  This  statute  is  confined  to  absolute  payments  \  Hence 
a  tender  and  refusal  of  principal  and  interest  after  the  day, 
and  before  action  brought,  cannot  be  pleaded. 

Ecidence. — ^If  a  bond  has  lain  dormant  for  twenty  years 
or  more,  without  payment  of  any  interest  (31),  or  any  de- 
mand having  been  made,  or  any  circumstances  to  account  for 
the  acquiescence,  this  will  be  evidence  sufficient  of  itself, 
for  a  jury  to  presume  that  the  bond  has  been  satisfied  {3-2), 
and  will  entitle  the  defendant  to  a  verdict,  under  the  plea  of 
soiolt  ad  diem.  But  where  a  bond  has  lain  dormant  for  a  less 
time  than  twenty  years  (33),  some  other  evidence  than  the 

k  UndcrbUl  v.  Matthews,  Bull.  N.  P.  171. 


(31)  "  If  interest  has  been  paid  after  the  day  appointed  for 
payment,  the  presumption  of  the  bond  having  been  satisfied  at  the 
day  is  destroyed,  and  conseqifently  the  plea  of  solvit  ad  diem  can- 
not he  supported,  although  more  than  twenty  years  have  elapsed 
since  the  payment  of  the  interest.  In  thi^  case,  the  defendant,  iit 
order  to  take  advantage  of  the  presumption  arising  from  length  of 
time  since  the  payment  of  the  interest,  ought  to  plead  solvit  post 
dii'm."     Per  Lord  Raymond,  C.  J.  Morelaud  v.  Bennett,  Str.  6'52. 

(3-2)  This  doctrine  of  twenty  years  presumption  was  first  laid 
^  doB^n  by  Lord  Hale,  who  thought  it  merely  a  circumstance  whence 
^  a  jury  might  presume  payment.  In  this  opinion  he  was  followed  by 
Lord  Holt,  who  held,  that  if  a  bond  be  of  twenty  years  standing, 
aad  no  demand  proved  thereon,  or  good  cause  for  so  long  forbear- 
ance shewn,  on  solvit  ad  diem  he  should  intend  it  paid.  (6  Mod.  22,) 
This  doctrine  was  afterwardii  adopted  by  Lord  Hapnond,  in  the 
case  of  Constable  v.  Somerset."  (Hil.  1  G.  2.  at  Guildhall,  re- 
port^id  in  1  T.  B.  271.)  per  Buller,  J.  in  Oswald  v.  Legh,  1  T.  R, 
271.  See  also  the  opinion  of  Lord  Chr.  Talbot,  in  3  P.  Wms* 
S96,  397. 

(33)  In  R.  V.  Stephens,  1  Biirr.  434.  Lord  Mansfield,  C.  J. 
observed,  that  there  was  not  any  direct  and  express  limitation  of 
time,  when  a  bond  should  be  presumed  to  have  been  satisfied :  the 
general  time,  indeed,  was  commonly  taken  to  be  about  twenty 
ye^r^;  but  he  had  known  Lord  Raymond  leave  it  to  a  jury  upon 
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mere  length  of  time  must  be  given,  in  order  to  raise  the  pre- 
sumption that  the  bond  has  been  satisfied' ;  such  as  having 
settled  an  account  in  the  intermediate  time,  without  any  no- 
tice having  been  taken  of  such  a  demand,  &c.  Where  the 
time  elapsed  is  considerable,  though  short  of  twenty  years, 
the  slightest  evidence  will  be  sufficient ;  but  it  is  essentially 
necessary  that  some  evidence  of  this  kind  should  be  given ; 
for  where  to  debt  on  bond"'  defendant  pleaded  payment,  and 
it  did  not  appear  that  there  had  been  atiy  demand  made  on 
the  bond  for  nineteen  years  and  ^  half,  this  circumstance 
alone  was  holden  to  be  insufficient  to  raise  the  presumption 
of  payment 

A  receipt  for  interest,  within  twenty  years,  indorsed  on  a 
bond  by  trie  obligee,  (although  the  time  when  such  receipt 
was  written  and  signed  did  not  appear,  otherwise  than  by 
the  indorsement,)  may  be  given  in  evidence  to  rebut  the  pre- 
sumption. 

In  an  action  of  debt  brought  in  Hil.  Term,  1725*,  on  a 
bond  dated  in  June,  1607>  with  a  condition  for  the  payment 

1  ColMlW.Badd,  iCftmp.N.P.  C.37.    n  Serte    r.    Lord  BarriDgtoo,    Lord 

Lord  Ellenborougb,  C.J.  Raym.  I370. 

m  Otwaia  ▼.  Legh,  1  T.  R.  370. 


eighteen  years.  So  in  Hull  v.  Homer,  Cowp.  109.  Lord  Mansfield 
said,  that  there  was  not  any  statute  of  limitations  which  would  bar 
an  action  upon  a  bond,  but  that  there  was  a  time  when  a  jury  might 
presume  the  debt  to  have  been  discharged  :  as  where  interest  did 
not  appear  to  have  been  paid  for  sixteen  years.  But,  if  a  witness 
is  produced  to  prove  the  contrary,  as  by  shewing  the  party  not  to 
have  been  in  solvent  circumstances,  or  a  recent  acknowledgment  of 
the  debt,  the  jury  must  say  the  contrary.  A  similar  doctrine  was 
laid  down  by  Lord  Mansfield  in  Oswald  y.  Legh,  1  T-  R.  272. 
where  he  said,  **  that  there  was  a  distinction  between  length  of  time 
as  a  bar,  and  where  it  was  only  evidence  of  it ;  the  former  was  po- 
sitive, the  latter  only  presumption :  and  he  believed  that  in  the  case 
of  a  bond,  no  positive  time  had  been  expressly  laid  down  by  the 
court,  that  it  might  be  eighteen  or  nineteen  j-ears."  Although 
these  observations  of  Lord  Mansfield  stand  unqualified,  and  maj 
appear  to  establish  this  point,  viz.  that  a  less  period  of  time  than 
twenty  years  is  i^f  itself  suilicient  to  raise  a  presumption  of  pay- 
ment ;  yet,  since  the  case  of  Oswald  v.  Legh,  in  Uie  decision  of 
which  Lord  Mansfield  Concurred,  such  doctrine  cannot  fairly  be 
inferred  from  them.  It  should  seem,  therefore,  that  the  positiops 
of  his  lordship  must  be  taken  with  the  qualification  mentioned  in 
the  text,  and  that  where  the  time  falls  short  of  twenty  years,  other 
evidence  will  be  required  to  raise  a  presumption  of  payment. 
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of  a  sum  of  money  on  the  25th  of  December  following ;  the 
defendant  pleaded  payment  of  principal  and  interest,  before 
action  brought,  viz.  on  the  10th  February,  1709,  according  to 
the  statute  4  Ann.  c.  16.  s.  12 :  issue  was  joined  on  thisplea; 
at  the  trial  the  defendant  insisted  on  the  length  of  time,  as 
presumptive  evidence  that  the  money  had  been  paid ;  to  an- 
swer which  the  plaintiff  produced  the  bond,  with  two  in* 
dorsements  upon  it,  in  the  obligee's  hand-writing,  of  receipts 
for  interest,  one  dated  in  1699,  and  the  other  in  1707.  Pratt, 
C.  J.  seemed  to  be  of  opinion,  that  these  being  only  entries 
under  the  obligee*s  hand,  who  had  the  bond  in  his  custody^ 
and  might  enter  upon  it  what  he  pleased,  could  not  be  evi- 
dence/or him,  and  therefore  rejected  the  evidence;  where- 
upon tlie  plaintiff  was  non-suited.  A  new  action  having 
been  brought,  Raymond,  C.  J.  admitted  the  indorsements  to 
be  read,  and  the  jury  found  for  the  plaintiff;  upon  which  a 
bill  of  exceptions  was  tendered,  and  afterwards  judgment  was 

Jiven  for  the  plaintifl*®;  and,  on  error  brought,  affirmed  in  the 
ouseof  lords  ^(34). 


7.  Release. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by 
the  plaintiff,  after  the  bond  given  (35). 

o  Str.  827-  p  8  Feb.  1730.     3  Bra.  P.  C.  535. 


(34)  It  must  be  observed,  that  in  this  case  there  had  not  been  a 
lapse  of  twenty  years  from  the  day  of  payment  mentioned  in  the  con- 
dition to  the  date  of  the  indorsement  In  Turner  v.  Crisp,  Str. 
8Ss7«  Raymond,  C.  J.  refused  to  let  the  indorsement  of  a  receipt  of 
part  of  the  bond,  after  the  presumption  had  taken  place,  to  be  given 
m  evidence,  saying,  that  this  case  differed  from  that  of  Serlev.  Bar. 
ringtou,  where  the  indorsement  appeared  to  be  made  before  it 
could  be  thought  necessary  to  be  made  use  of  to  encounter  the  pre- 
sumption. S^  2  Vez.  43.  S.  P.  per  Lord  Hardwicke,  Chr,  See 
farther  on  this  subject.  Rose  v.  Bryant,  2  Camp.  N.  P.  C.  3-2U 

(35)  It  seems  that  if  the  release  has  been  obtained  fraudulently, 
the  special  circumstances  under  which  it  was  given,  and  that  it  was 
obtained  by  fraud,  may  be  replied.  See  a  replication  of  this  kind 
in  Craib  v.  D'Aeth,  7  T.  R.  67O.  n.  (b.)  It  is  worthy  of  remark, 
that  in  Leeh  v.  Le^h,  I  Bos.  andPul.  447.  where  the  obligor,  after 
notice  of  the  bond  having  been  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  assis^nee  in  the 
name  of  the  obligee,  the  court  (exercising,  as  it  should  seem,  an 
equitable  jurisdiction)  set  aside  the  plea  on  a  summary  applicutioi). 
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If  there  are  twp  or  more  obligcw  'J,  a  release  by  toe  \tiB 
b6  a  bar  to  all  : 

In  debt  on  bond,  by  several  plaintiffs,  as  trustees',  &c.  the 
defendant  pleaded  a  release  from  one  of  the  plaintifts.  On 
den^urrer,  the  plea  was  holden  good;  for  the  obligees  only 
had  the  legal  interest,  and  consequently  the  right  to  release ; 
and  a  release  from  the  one  was  a  release  from  the  others. 

If  there  are  two  or  more  obligor.?,  a  release  to  one  may  be 
pleaded  in  bar  by  the  other,  whether  the  bond  be  joint*,  or 
Joint  and  several^  for  there  is  but  one  duty  extending  to  all 
the  obli^oi*s,  and  therefore  a  discharge  of  one  is  a  discharge 
of  all.  It  is  immaterial  whctlier  the  release  be  by  deed,  or 
by  operation  of  law  "(36);  for  where  the  obligee  in  a  joint 
and  several  bond,  made  one  of  two  obligors  his  executor,  who 
administered  and  died,  it  was  holden*,  that  the  surviving  ol>- 
ligor  was  discharged ;  for  a  personal  action  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  is  for  ever  gofte 
and  discharged.  So  where  the  obligee  in  a  joint  and  several 
bond  made  one  of  two  obligors  his  executor,  ir//A  others ^^ 
and  the  obligor  executor  administered ;  it  M^as  holden,  that 
the  action  w^as  discharged  as  to  ail  the  obligors.  But  if  A. 
and  B.  are  jointly  and  severally  bound  in  an  obligation  to  C, 
and  A.  makes  C.  and  D.  his  executors;  C.  refuses,  andD. 
administers,  and  afterwards  C-  makes  D.  his  executor ;  D., 
as  executor  of  C,  may  maintain  an  action  ou  the  bond  against 
B.  * ;  for  when  the  obligor  makes  the  obligee  and  another  exe- 
cutor, and  the  obligee  refuses,  the  debt  is  not  released  or 
discharged,  and  the  obligee  or  his  executor  may  sue  for  tbt 
debt  (37). 

If  feme  obligee  take  the  obligor  to  husband,  this  is  a  reles* 
in  law*.     So  if  there  be  two  feme  obligees,  and  the  one  takes 

q  3  Rol.  Abt*.  410. 1.  47.  X  DorL'lic liter  ▼.  Webb,  sd  RcsolutiMi. 

r   Buylcy  v.  JLoyd,  M .T.  12  G.  tf.  C.  B.        Sir  W.  Jnncs, .145. 

7  Mod.  Q50.    LfCSLcb^H  ciUt.  y  Cheelbani  v.  Wnrd,  i  Bob.  and  PiiI. 

B  sRol.  Ahr.  413   (G.)pl.4.  6^0. 

t   lb.  pi  5.    I  lust.  332  a.  9  UorchcBter  Y.  Webb,  \V.ioucs,34S. 
u  Cbcelbam  v.  Ward,   i   Bob.  &  Pul.    a  i  lust.  abA  b. 

630. 


(36)  But  a  release  by  will  is  not  sufficient*     Parsons  v.-  Coward, 
B.  R.  H.  10  G.  2.  Ca.Temp.  Hardw.357, 

(37)  But  otherwise,  if  the  obligee  adniinistere.     PerCur.S.  C. 
If  a  debtor  make  hib  creetitor  and  another  person  executors,  and 
the  creditor  neither  prm-es  the  will  nor  acts  a«  executor,  he  may 
xnamtain  an  action  against  the  other  for  his  demand  oor  the  testator. 

'JEUwlioaon  «.  Shaw,  3  T.  K.  5S7* 
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the  debtor  to  husband"*.  The  like  law  is,  if  two  be  bound  in 
an  obligation  to  a  feme  sole,  and  she  takes  one  of  them  to 
husband,  and  the  husband  dies,  the  wife  shall  not  have  an  ac- 
tion against  the  other  obligor*^.  But  where  a  man,  on  the  day 
of  his  marriage,  gave  a  bond  to  the  woman,  to  whom  he  was 
to  be  married,  by  which  he  stipulated,  that  his  representatives 
should,  within  twelve  months  after  his  death,  pay  to  his  wi-* 
dow,  or  her  representatives*,  a  sum  of  money ;  and  the  mar- 
riage took  place,  and  afterwards  the  husband  died;  where- 
upon the  widow  brought  an  action  against  the  representatives 
of  the  husband,  on  the  bond ;  it  was  holdcn,  that  the  marriage 
did  not  operate  as  a  release  of  the  debt,  the  bond  not  being 
payable  during  the  life-time  of  the  obligor,  nor  until  twelve 
months  after  his  death. 

A  covenant  not  to  sue  will  not  operate  as  a  release*,  in  its 
own  nature,  but  only  by  construction,  to  avoid  circuity  of 
action.  Hence,  if  the  obligee  of  a  bond  covenant  not  to  sue 
oneof  two  joint  and  several  obligors,  and  if  he  do,  that  the 
deed  of  covenant  may  be  pleaded  in  bar,  he  may  still  sue  the 
other  obligor  (38). 

Even  in  those  cases  where  a  covenant  not  to  sue  shall  be 
construed  to  enure  as  a  release  to  avoid  circuity  of  action,  the 
covenant  not  to  sue  must  be  a  perpetual  covenant,  that. is,  a 
covenant  not  to  sue  at  all ;  for  a  mere  covenant  not  to  sue 
within  a  particular  time*"  will  not  have  this  eflect  In  such 
case  the  party  cannot  plead  the  covenant  in  bar,  but  is  put  to 
his  actidn  of  covenant    But  if  the  obligee  covenant  not  to 

h  I  Inst.  364  b.  f  Deux  v.  Jefferycs,  Cm.  Eliz.  352.    I 

c  21  H.7.  30.  Rul.  Abr.939.  S.  C.  Ayliff ▼.  Scrom- 

d  M ilbuurn  v.  Evrort,  a  T.  R.  .181.  shire,  1  Show.  46.  Solk.  573.  S.  C. 
e  Pean  ▼.  Newball,  s  T.  R.  168. 


(38)  See  Fitzgerald  v.  Trant,  1 1  Mod.  254,  and  Lacy  v.  Ky- 
naston,  Hollas  Kep.  178.  1  LordRaym.  690.  and  i2Modr55f. 
where  the  distinction  l^etween  a  covenant  not  to  sue  a  sole  obligor, 
and  one  of  several  obligors  is  taken  ;  in  the  latter  report  it  is  said, 
**  A.  is  bound  tp  B.,  and  B.  covenants  never  to  put  the  bond  in  suit 
against  A. ;  if  afterwards  B.  will  sue  A.  on  the  bond,  he  may  plead 
the  covenant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bound  to  C.  in  a  sum  certain,  and  C.  covenant  with  A* 
not  to  sue  him,  that  shall  not  be  a  release  but  a  covenafit  only ;  be* 
cause  he  covenants  only  not  to  sue  A.9  but  does  not  covenant  not  to 
sue  B. ;  for  the  covenant  is  not  a  release  in  its  nature,  but  only  by 
construction  to  avoid  circuity  of  action  ;  for  where  he  coveiianti^ 
not  to  sue  one,  he  still  has  a  remedy;  and  then  it  sliall  be  construed 
as  a  covenant  and  no  more." 
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sue  the  obligor  before  such  a  day  s,  asd  if  he  do,  that  the  oh' 
lifior  shalf  plead  this  as  an  acquittance^  and  that  the  obliga- 
tion shall  be  void,  this  is  a  suspension  of  the  obligation,  and  so 
by  consequence  a  release. 

A  bond  was  conditioned^,  that  the  obligor  should  indem- 
hify  the  obligee-from  all  sums  the  latter  should  pay  on  the  ac- 
liount  of  the  obligor ;  before  the  execution  of  the  bond,  the 
following  memorandum  was  indorsed  on  it,  viz.  "  that  the 
obligee  hnth  given  an  undertaking  not  to  suq  upon  the  bond 
until  after  the  obligor's  death  ;'*  it  was  holden,  that  the  memo- 
randum was  to  be  taken  as  part  of  the  condition,  and  conse- 
quently that  the, bond  was  payable  only  by  the  representative 
of  the  obligor  after  his  death. 

8.  Set-off. 

At  the  common  law,  if  the  plaintiff  was  indebted  to  tfaede* 
fendant  in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  suck 
debt  m  the  action  brought  by  the  plaintiff  for  the  recovery  of 
his  debt  To  obviate  this  inconvenience,  and  to  prevent  cir- 
cuity of  action,  or  a  bill  in  equity,  it  was  enacted,  by  stat 
2  G.  2.  c.  22.  8. 13.  (made  perpetual  by  the  8  Geo.  2.  c  24. 
8. 4.)  that  "  where  there  are  mutual  debts  between  the  plain- 
"  tiff  and  defendant;  or  if  either  party  sue  or  be  sued  asexe-* 
cutor  or  administrator,  where  there  are  mutual  debts  be- 
tween the  testator  or  intestate,  and  either  party ;  one  debt 
may  be  set  against  the  other,  and  ^uch  matter  may  be  given 
in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require :  so  as  at  the  time  of  plead- 
ing the  general  issue,  where  any  such  debt  of  the  plaintiff, 
"  his  testator,  or  intestate,  is  intended  to  be  insisted  on  in  evi- 
"  dence,  notice  shall  be  given  of  the  particular  sum  or  debt  so 
**  intended  to  be  insisted  on,  and  upon  what  account  it  became 
**  due,  or  otherwise  such  matter  snail  not  be  allowed  in  evi- 
*'  dence  on  such  general  issue." 

Upon  the  cronstruction  of  this  statute  several  questions 
arose;  First,  Whether  debt  on  simple  contract  could  be  set 
off  in  common  cases  against  a  specialty  debt  (39)?  2ndly,  If 

%  1  Rol.  Abr.  939.  L.  \\,  2.  b  Burgb  r.  PrestOD,  8  T.  R.  483. 

(39)  This  question  first  arose  in  Stephens  v.  Lofting,  M.  6  G.9. 
€.  B.  6  Vin.  a^2.  pi.  31.  and  cited  by  Willes,  C.  J.  in  Hutch'msOD 
V.  Sturgcs,  Willes,  26i.  when  the  court  were  of  opinioa  tb«t  * 
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ia  common  cases;  whether  they  could  be  so  set  off,  where  an 
executor  or  administrator  is  plaintiff  (40)  ?  and  3dly,  Whe- 
ther, in  the  case  of  a  bond,  the  penalty  #as  to  be  considered 
as  the  debt  (41)?  To  remove  these  difficulties,  it  Was  enacted 
and  declared  by  stat  8  Geo.  2.  c;  24.  s.  5.  that,  "  by  virtue  of 


simple  contract  debt  could  n(>t  be  pleaded  by  way  of  set-off  to  a 
bond.  But  on  error  in  B.  R;  Yorke,  C.  J.  expressed  a  strong  opi- 
nion to  the  contrary ;  Probyn,  J.  concurred  with  the  C.  J. ;  Price,  J. 
doubted,  and  Lee,  J.  did  not  give  any  opinion ;  the  decision,  how- 
ever, of  another  point  (siee  post,  n.  (41)  )  rendered  the  determina- 
tion of  this  question  unnecessary  at  that  time.  The  same  questhon 
was  again  agitated  in  Broivn  v.  Holyoak  *,  E^  7  G#  3.  C.  B*  The 
case  was  this :  In  debt  for  rent  t  upon  a  lease  by  indenture,  the  de* 
fendant  pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to  the 
defendant,  upon  a  promissory  note;  after  jargument,  jitdgment  was 
given  for  the  plaintiff,  on  the  ground  that  his  demand  was  equal  t6 
a  specialty,  and  that  a  simple  contract  debt  could  not  be  set  off, 
agamst  a  specialty  debt.  On  error  in  B.  R.  the  judgment  of  the 
court  of  common  pleas  was  reversed  by  Lord  Hardwicke,  C.J.  and ' 
the  court,  the  day  after  the  stat  8  G.  2.  c.  tf  4.  was  passed. 

(40)  In  Kemys  v.  Betson,  C.  B.  T.  6  G/  2.  8  Vin.  561 .  pi.  30. 
and  cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes,  2^2. 
it  was  holden  in  the  case  of  an  executor,  that  simple  contract  debts 
could  not  be  set  off  against  debts  on  specialties ;  for  the  debts  must 
be  of  an  equal  nature :  otherwise  such  a  construction  might  occa* 
sion  a  devastavit.  And  in  Joy  v.  tloberts,  in  tfie  Exchequer,  M. 
6  Geo. 2.  (cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes, 
2G^.)  there  was  the  same  resolution. 

(41)  In  debt  on  a  bond  for  7C/.  10.*.  conditioned  for  the  payment 
of  38/.,  the  defendant  pleaded  a  debt  by  simple  contract  of  70/.{ 
On  demurrer,  the  question  was,  whether  the  penalty  were.tlie  legal 
debt,  so  that  the  money  due  could  not  be  pleaded  against  what  was 
really  due  upon  the  bondi  Judgment  for  the  ))laintiff  in  C.  B. 
On  error  in  fe.  R.  Yorke,  C.  J.  said,  that  the  penalty  of  the  bond 
was  the  legal  debt ;  that  one  part  oF  the  stat.  2  Geo.  2.  c.  22.  s.  13^. 
was  to  be  compared  with  the  other  >  and,  therefore,  if  the  defendant 
(as  he  might  have  done)  had  pleaded  the  general  issue,  and  given  in 
evidence  part  of  the  plaintiff's  demand,  and  craved  to  have  an  al- 
lowance of  so  much;  this  would  not  have  aided  him,  for  the  jury 
must  find  the  wliole,  or  else  that  it  was  not  the  parties'  deed,  and 
they  could  not  sever  the  debt ;  so,  in  like  manner,  a  lesser  sum  than 
was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could  iK>t 
be  pleaded.  ■  Judgmentof  C.  B.  affinned. 

*  Rarrcs,  290.  f  By  an  ailminist rotor,  8  Vin.  362, 

J  StephfKS  V.  Ijofim^y  B. R. M.  7  G.  2.  Q  Bttrnard.  33S. 

N  N 
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"  the  preceding  clause,  mutual  debts  might  be  set  against 
"  each  other,  either  by  being  pleaded  in  bkr  or  given  in  evi- 
"  dence  on  the  general  issue,  in  the  manner  therein  mentioned, 
•*  notwithstanding  such  debts  were  deemed  in  law  to  be  of  a 
"  different  nature ;  unless  in  cases  where'  either  of  the  said 
**  debts  should  accrue  by  reason  of  a  penalty  contained  in  any 
**  bond  or  specialty ;  and  in  all  cases,  where  either  the  debt 
"  for  which  the  action  is  brought,  or  the  debt  intended  to  be 
"  set  against  the  same,  hath  accrued,  by  reason  of  any.  such 

Eenalty,  the  debt  intended  to  be  set  off  shall  be  pleaded  in 
ar;  in  which  plea  shall  be  shewn  how  much  is  due  on 
either  side  (42) ;  and  in  case  the  plaintiff  shall  recover  in  any 
such  action,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  due  to  the  plaintiff,  after  one  debt  being 
"  set  agamst  the  other  as  aforesaid." 

In  debt  upon  a  bail  bond,  brought  by  the  officer  of  the  pa- 
lace court  ^,  to  whom  the  defiradant  had  given  the  bond  con- 
ditioned for  the  appearance  of  A.  B.  to  answer  C.  D.  in  a  plea 
of  trespass  on  the  case;  the  defendant  pleaded,  by  way  of 
setF-off,  a  greater  sum  due  to  him  from  the  plaintiff,  l^  simple 
contract.  On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  Willes,  C.  J.  (who  delivered  the  opinion  of  the 
couit)  observing,  that  as  this  was  not  a  bond  conditioned  for 
the  payment  of  money,  the  case  was  not  within  the  stat 
8  Geo.  2. ;  and  it  was  not  within  the  stat  2  G.  2.,  because  the 
plaintiff  did  not  sue  in  his  ow;n  right,  but  in  the  nature  of  a 
trustee  for  C.  D.;  that  it  might  as  well  be  said,  that  when  a 
person  sued  as  executor,  the  defendant  might  set  off  a  debt 
from  the  plaintiff  to  the  defendant,  in  his  own  right,  as  that 
the  defendant  could  set  off  in  the  present  case.  He  added, 
however,  that  if  this  had  been  a  bond  to  the  sheriff,  assigned 
over  to  the  party  according  to  the  statute,  the  court' would 
have  thought  otherwise ;  and  that  the  penalty  must  have  been 
considered  as  the  debt,  this  not  being  a  case  within  the  stat 
8  Geo.  2. 

To  debt  on  bond  conditioned  for  the  payment  of  an  an- 
nuity to  plaintiff*^,  defendant  pleaded,  that  a  certain  sum  only 

i  HutchinBOR  ▼.  Sturgess,  Willes.  261.    k  Collins  ▼.  Collios,  9  Barr.  S90. 


(42)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  reallj 
due ;  and  this  avemient  has  been  holden  to  be  traversable  *,  al- 
though laid  under  a  videlicet  f. 


*  Symmons  ▼.  Knox,  3  T.  R.  65. 
t  Grim  wood  v,  Barrit,  6T.R.  460. 
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was  due  to  the  plaintiff  on  account  of  the  annuity,  and  that 
the  plaintiff  was  indebted  to  the  defendant  in  a  larger  sum  of 
money,  for  money  lent,  &c.,  which  he  claimed  to  set  off;  on 
demurrer,  it  was  adjudged,  that  this  was  a,  case  within  the 
Stat  8  Geo.  3.  c.  24.  8. 5.,  and  that  the  defendant  was  entitled 
to  set  off  his  debt. 

The  following  rules  must  be  attended  to  in  pleading  a  set- 
off: — Uncertain  damages,  or  an  unliquidated  demand,  can^ 
not  be  made  the  subject  of  a  set-off  *  (43).  But  if  two  per- 
sons agree  to  perform  certain  work  in  a  limited  time  °,  or  to 
pay  a  stipulated  sum  weekly,  for  such  time  afterwards  as  it 
should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  one  only,  with  condition  for  the 
due  performance  of  the  work,  or  the  payment  of  the  stipu- 
lated sum  weekly,  such  weekly  payments  are  in  the  nature 
of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  against  him  by 
the  obligor  who  executed.  2dly,  A  debt  barred  by  the  sta- 
tute of  limitations  cannot  be  set  off'';  for  the  remedy,  by 
way  of  set-off,  was  intended  to  supersede  the  necessity  of  a 
cross  action ;  and  a  debt  barred  by  the  statute  of  limitations 
cannot  be  recovered  by  action.  If  such  debt  be  pleaded,  the 
plaintiff  ought  to  reply  the  statute  **  (44).  3dly,  The  debts 
sued  for,  and  intended  to  be  set  off,  must  be  mutual,  and  due 
in  the  same  right  (45). 

A  debt  due  to  a  person  in  right  of  his  wife^,  cannot  be  sef 
off  in  an  action  against  him  on  his  own  bond. 

1  Howlet  V.  Strickland,  i    Cowp.  56.    o  Reminfpton  ▼.  Stevens,  Str.  is? l. 

Weigall  V.  Waters,  6  T.  R.  498.  p  Bull.  N.  P.  179.  cites  Paynter  ▼. 

m  Fletcher  v.  Dyche,  8  T.  R.  38.  Walker,  C.  B.  £.  4  Geo.  3. 

u  Per  Witleii,  C.  J.  in  Hutchinson' ▼. 

Stnr^^,  Willes,  26a. 


(43)  **  Debts  to  be  set  off  must  be  such  as  an  indebitatus  as*- 
sumpsit  will  lie  for."  Per  Ashhurst,  J.  iii  Howlet  v.  Strickland, 
Cowp.  56. 

(44)  If  such  debt  be.  given  in  evidence,  on  a  notice  of  set-cfPj  it 
may  be  objected  to  at  the  trial.     IJull,  N.  P.  I  HO. 

(45)  See  cases  affording  an  illustration  of  this  rule,  under  plea 
of  set-off,  tit.  Assumpsit,  ante,  p.  144,  5. 
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IV.  Debt  on  Bail  hond— Stat.  23  H.  6.  c.  10.-^ 
Assignment  of  Bail-bond  under  Stat.  4  Ann. 
c.  16. — Declaration  by  Assignee — Of  the  Plead- 
ings^  comperuit  ad  Diem-^^Nul  tiel  Record. 

At  common  la\v,  the  sheriff  was  not  obliged  to  take  bail 
from  a  defendant  urrested  upon  mesne  process,  unless  he  sued 
out  a  writ  of  mainprize ;  but,  by  stat.  23  H.  6.  c.  10.  it  was 
enacted,  "  that  sherifts,  utider-sherifi's,  bailifls  of  franchises, 

and  other  bailiffs  (4()),  should  let  out  of  prison  all  persons 

by  them  arrested  or  being  in  their  custody,  by  force  of  any 
"  writ,  bill,  or  warrant,  in  any  action  personal  (47),  or  by 

cause  of  indictment  of   trespass  (48),    upon   reasonable 


c< 


(46)  '^  This  statute  does  not  autliorize  sheriffs'  bailiffs  to  take 
obligations  for  the  appearance  of  pertions  arrested  :  from  the  ex- 
press meatioQ  of  bailiflB  of  franchises,  it  appears  that  those  officers 
only  arfc  meant,  who  have  the  return  of  process.  When,  therefore, 
the  process  is  directed  to  the  sheriff,  tht  indemnity  must  be  to  him." 
Per  Buller,  J.  in  Ro^rs  v.  Reeves,  1  T.  R.  42^2.  The  marshal 
of  the  King*8  Bench  is  an  officer  within  this  statute,  Bracebridge 
V.  Vaughan,  Cro.  Eliz.  QQ, ;  but  the  serjeant  at  arms  of  the  House 
of  Commons  is  not.     Norfolk  v.  Elliot,  I  Lev.  20d. 

(47)  Upon  an  attachment  of  privilege,  attachment  upon  a  pro- 
hibition, attachment  in  process  upon  a  penal  statute,  the  sheriff 
may  be  compelled  to  take  bail  by  force  of  this  statute ;  but  not 
upon  an  attachment  for  a  contempt,  issuing  out  of  B.  R.*  or 
C.  B.  t  or  the  Court  of  Chancery,  for  disobeying  a  subpoena  J. 
In  Studd  V.  Acton,  it  was  holden  that  the  words,  "  by  force  of 
any  writ,  bill,  or  warrant,  in  any  action  personal,"  were  confined  to 
actions  at  law. 


(48)  The  sheriff  is  not  authorized  §  to  take  a  bond  for  the  appear- 
ance of  persons  ainrested  by  him,  under  process  issuing  upon  an  in- 
dictment at  the  quarter  sessions,  for  a  trespass  and  assault ;  because 
at  common  law  the  sheriff  could  not  bail  any  persons  indicted  be^ 
fore  justices  of  the  peace  ||,  and  this  Stat,  of  ^3  H.  (>.  was  not  passed 
to  enable  the  sheriff  to  take  bail  in  cases  where  he  could  not  bail 

*  Anon.  1  Str.  479.  Resolved  by  all  tlic  judges. 

\  Field  V   Workhoiwe,  Comyn's  Rep.  264. 

X  Sliuld  V.  Acton,  i  H.  Bl.  46s. 

^  fieng^ough  v.  Kossiter,  4  T.  R.  505. 

]|  2  Hawk.  p.  C.  c.  1^.  B.  uo. 
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*^  surety  (49)  of  sufficient  persons,  having  suffloient  within 
the  counties  wher^  such  persons  are  let  to  bail,  to  keep 
their  days  in  such  place  as  the  said  writs,  bills,  or  warranto, 
shall  require;  persons  in  ward  by  condemnation,  execu- 
tion, capias  utlugatum,  or  ercommunicatum,  surety  of  the 
peace,  or  by  special  conamandment  of  any  justice  ex- 

*•  cepted.  And  no  sheriff,  &c.  shall  tAke,  or  cause  to  be 
takeu  or  made,  any  obligation  for  any  cause  aforesaid,  or 
by  colour  of  their  office,  but  only  to  themselves,  of  any 
person,  nor  by  any  person,  which  shall  be  in  their  ward  by 
course  of  law,  but  upon  the  name  of  their  office,  and  upon 
condition  that  the  prisoners  shall  appear  at  the  day  and 
place  contained  in  the  writ,  &c. ;  ana  if  any  sheriffs,  &c. 

•*  take  any  obligation  in  other  form  by  colour  of  their  office, 

**  itshallbevoid." 

The  constant  usage  since  the  passing  this  act  has  been  for 
sheriffs,  and  other  officers,  to  take  a  security  by  bond\  Re- 
gularly, this  bond  ought  to  be  taken  with  two  or  more  sure- 
ties, at  tlie  least,  the  words  of  the  statute  being  "  surety  of 
sufficient  persons ;"  and  the  sheriff,  &c.  may  insist  upon  two 
sureties  being  given  ;  yet  it  has* been  adjudged',  that,  as  the 
indemnity  is  for  the  protection  of  the  sheriff,  &c.  he  may 
wave  the  benefit,  and  take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

1st,  The  bond  must  be  made  to  the  sheriff  or  other  officer 
himself*.     Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad. 

^  

q  See  note  (49).  recognised  in  Co^oo  T.  Wale,  Cro. 

r  Drury*B  case,  lO  Rep.  lOii.  b,  10].  a.         Eliz.  S6i. 

B    1  T.  R.  423. 


before ;  but,  in  order  to  compel  him  to  take  bail  in  those  cases, 
where  he  might  have  taken  bail,  and  neglected  so  to  do.  At  com- 
mon law,  the  sheriff  might  have  bailed  persons  indipted  b^ore  him 
at  his  torn  *,  and,  consequently,  by  this  statute  he  was  compellable 
to  bail  such  ]>erson8 ;  but  the  stat.  1  £dw.  4.  c.  3.  having  taken 
away  the  sheriff's  power  of  bailing  in  such  cases  *,  the  stat.  23 
H.  d.  is  in  this  respect  rendered  of  none  eflect. 

(49]  According  to  the  opinion  of  Ashhur8t,-J.  in  Rogers -v. 
Reeves,  1  T.  R.  491.  a  security  of  a  lower  nature  than  a  security 
by  bond,  as  a  simple  contract  undertaking,  is  insufficient.  If  the 
sheriff  refuses  to  take  bail,  sufficient  sureties  being  tendered,  the 
proper  remedy  against  him  is  an  action  of  trespass  on  the  case. 
SiQith  V.  Hall,  2  Mod.  32. 

*  Id.  s.  37. 


650  DEBT, 

2dly,  It  must  be  ni^de  to  the  sheriff  or  other  officer  by  the 
name  of  his  office*  and  county.  On  error  in  debt  on  bail-bond, 
it  was  excepted,  that  it  was  not  shewn,  that  the  bond  was  to 
the  sheriff  oy  the  name  of  his  office.  The  court  were  of 
opinion  that  it  should  so  appear^  ;  but  they  thought  that  in 
the  present  case  it  did  suinciently  appear  on  the  whole  de- 
claration, it  being  laid  solvend.  eidem  vicecomiti  et  assignatis. 

*3dly.  There  must  be  a  condition  to  the  bond ;  and  that 
condition  must  be  for  the  appearance  of  the  defendant  at  the 
day  and  place  mentioned  in  the  writ,  &c. ;  and  for  that  only. 
Hence,  if  there  be  not  any  condition  * ;  or,  what  amounts  to 
the  same  thing,  if  the  condition  be  impossible,  as  where  the 
condition  is  for  the  appearance  of  the  defendant  at  a  day  past 
when  the  bond  is  made  ^^ ;  the  bond  is  void.  So  if  any  other 
condition  than  that  prescribed  by  the  statute  is  expressed  in 
the  bond :  as  if  it  be  conditioned  "  to  put  in  good  bail  for 
the  defendant  at  the  return  of  the  writ,  or  to  surrender  the 
defendant,  or  to  pay  the  debt  and  costs*,*'  it  will  be  bad. — 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his 
office,  and  the  condition  expresses  the  time  and  place  of  ap- 
pearance, a  variance  in  other  respects  will  be  immateriaL — 
As  in  the  following  cases ;  where  the  writ  was  to  answer 
A.  B.  in  a  plea  of  debt  of  three  hundred  and  licenty  pounds^ 
and  the  condition  of  the  bond  was  to  appear  to  answer  A.  B. 
in  a  plea  of  debt  ^  Where  the  writ  was  to  answer  in  a  plea 
of  trespass^  and  the  condition  was  to  appear  to  answer  ge- 
nerally, without  saying  in  what  action ;  the  court  held  the 
bond  good  ;  because  no  other  action  shall  be  intended  ;  and 
the  statute  only  requires  the  bond  to  be  conditioned  for  an 
appearance,  and  the  words  "  to  answer,  &c.**  are  surplusage\ 
Where  the  writ  was  to  appear  before  our  lord  the  King,  at 
Westminster,  and  the  condition  was  to  appear  before  his 
Majesty's  justices  of  the  bench,  at  Westminster*;  it  was 
holden  sufficient  (50).    Where  the  writ  was  to  answer  in  a 

%   Noel  f .  Cooper,  Polm.  378.  a  Villiers  v.  Hastini^,  Cro  Jac.  2h6. 

u  Symesv.  Oakev,  Sir.  H93.  b  Kirkbriilge  ¥.  Wibon,  a  Lev.  ]2J. 

X  Graham  t.  Crawthaw,  3  Ler.  74-  c  Kirkbritle  ▼.  Curwen,  9  Lev.  18O.T. 
y  Samael  ▼.  Evans,  8  T.  R.  rArQ.  Jones,  46. 

z  Rogers  ▼.  Reeves,  1  T.  R.  4id. 


(50)  It  appears  from  Levinz's  report  of  this  case«  that  the  de- 
ftiidunt  brou««'ht  a  writ  of  error  in  toe  E&chequer  Chamber,  and 
that  it  was  ar^ed  again,  and  the  majority  of  the  judges  were  for 
fiffirming  the  judgment.  But  North,  C.  J.  being  strongly  against 
\t  yit  YiBH  aojoumed. 
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plea  of  trespass,  and  also  to  a  bill  of  100/.  of  debt,  and  the 
condition  was  to  answer  in  a  plea  of  trespass  of  100/. ;  the 
variance  was  holden  to  be  immaterial  **.     Where  tile  original 
writ  was  to  answer  in  ^  plea  of  trespass  on  the  case  on  pro- 
mises :  and  the  condition  was  to  answer  in  a  plea  of  trespass ; 
the  bond  was  holden  to  be  good  •.    Where  the  writ  was  to 
answer  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said 
John :  and  the  condition  was  to  answer  of  a  plea  of  trespass, 
and  also  to  a  bill,  (omitting  the  words  "  of  the  said  John,") 
it  was  holden  an  immaterial  variance  ^     Where  the  process 
was  to  appear  before  the  barons ;  and  the  condition  was  to 
appear  in  the  office  of  pleas  in  the  Court  of  Exchequer,  at 
Westminster;    it  was  holden  well   enough 3.     Where  the 
process  was  in  an  action  of  trover ;  and  the  condition  was  to 
appear  to  answer  of  a  plea  of  trespass  on  the  case  on  pro- 
mises ;  the  bond  was  aqjudged  sufficient,  on  the  ground  that 
the  words,  "  to  answer,  &c."  were  only  surplusage,  and 
flight  be  rejected ^    Where  the  original  was  returnable  be- 
fore our  lord  the  king,  wheresoever,  &c. ;  and  the  words, 
"  wheresoever,  &c."  were  omitted  in  the  bail-bond ;  and  it 
was  objected*,  that,  by  the  statute,  the  sheriff  could  not  take 
any  bond  but  such  as  corresponded  with  the  writ,  whereas 
this  might  be  to  compel  an  appearance  out  of  England,  if 
the  king  should  happen  to  be  so ;  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appearing 
before  the  king,  was  meant  before  the  king  in  his  courts  ana 
not  before  the  king  in  person.    So  where  the  writ  was  to  ap- 
pear, on  a  general  return  day,  before  the  king,  wheresoever  he 
should  then  be  in  England  ^,  and  the  bond  was  conditioned 
for  the  appearance  of  the  party  before  the  king,  at  West- ' 
minster y  at  the  day  named  in  the  writ;  the  variance  was 
holden  to  be  immaterial;    Lord  Ellenborough,  C.  J.  ob* 
serving,  that  Westminster,  according  to  the  common  under- 
standing of  every  body  at  this  day,  (considering  that  the 
Court  of  King's  Bench  had  been  invariably  held  there  for 
many  centuries,  except  only  when  it  was  repioved  for  a  short 
period  to  Oxford,  in  1655)  was  the  place  meant  by,the  more 
general  description  in  the  writ ;  and  that  the  variance  in  this 

A  CttdweU  r.  Dunkui,  T.  Jones,  137.  i  Shuttleworth  ▼.  Pilkingtoo,  9  Str. 

2  Show.  51.  S.  C.  1 155.  7  Mod.  325.  Leach's  £d.  cited 

e  Owen  ▼.  Nail,  6  T.  R.  702.  by  Buller,  J.  in   King  ▼.  Pippett, 

f  Rench  v.  Rretton,  10  Mod  337.  1  T.  R.  94:0. 

f  Philips  V.  Philips,  cited  2  Str.  1 156.  k  Jones  v.  Stordy,  9  East,  55.     . 
h  Davenport  v.  Parker,  Fort.  3^8. 
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case  was  certainly  not  greater  than  that  in  the  preceding 
case  of  Shuttieworth  v,  Pilkington. 

An  executor  broqght  debt  in  the  debet  and  detinet'  upon 
an  assignment  of  a  Sail  bond,  for  appearance  to  a  biil  of 
Middlesex,  and  to  answer  the  plaintiff  of  a  plea  of  trespass, 
av  etiam  billet  quertntis  ut  executoris  L  S,  pro  1500/.  de  rfc- 
hito  secundum  cortsuetudinem  rurire  nostras  coram  nobis  ex- 
hibend\  On  demurrer,  it  was  contended,  that  this  action 
ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.  But  the  court  gave  judgment  for 
the  plaintiff,  Parker,  C.  J.  observing,  "  The  condition  of  the 
bona  is  to  appear,  in  the  first  place,  to  answer  the  plaintiff- 
in  an  action  of  trespass  in  his  own  right,  and  then,  secundum 
consuetifd.  cur.  to  answer  the  bill  in  debt  as  executor,  for  this 
court  has  not  jurisdiction  in  debt  originally ;  but  in  whatever 
county  the  court  is  sitting  you  may  have  a  bill  in  trespass ; 
and,  when  the  party  is  brought  in,  a  bill  may  be  exhibited 
against  him  in  any  other  action ;  for,  being  in  custody  of  the 
marshal  of  the  supreme  court,  he  shall  answer  to  all  matters 
there ;  so  that  this  bond  is  also  a  security  for  his  appearance 
in  the  action  of  trespass,  which  is  in  the  plaintifTs  own  right, 
and  may  be  insisted  on  as  well  as  the  bill  in  debt,  cr^o,  the 
action  well  brought  in  the  debet  and  detinet.  This  action  is 
in  loco  of  the  sheriff. 

If  the  sheriff*  does  not  comply  with  the  injunctions  of  the 
statute,  and,  without  the  plaintiff  *s  consent,  takes  a  security 
of  a  different  kind  than  that  described  therein ;  the  courts 
will  not  afford  him  any  relief,  nor  interpose  in  his  favour,  for 
the  purpose  of  enforcing  such  security,  on  the  ground  of  his 
having  been  guilty  of  a  breach  of  his  duty. 

Hence,  where  a  sheriffs  officer'^,  took  an  undertaking  from 
the  defendant's  attorney,  instead  of  a  bail-bond,  for  the  ap- 
pearance of  the  defendant,  and  bail  above  was  not  duly  put 
in,  and  an  action  for  an  escape  was  brought  against  the 
sheriff,  the  court  would  not  relieve  him,  by  permitting  him  to 
put  in  and  justify  bail  afterwards ;  although  he  offered  to 
pay  the  costs  of  the  action  brought  against  him.  So  where 
the  defendant's  attorney  gave  the  sheriff's  officer  an  under- 
taking ",  that  he  would  give  the  sheriff  a  bail-bond  in  due 
time,  which  he  afterwards  neglected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape ;  the  court  re- 
fused to  proceed  summarily  against  the  attorney,  to  make 

}  BrnmfieM  ▼.  Laodcri  B.  R.  H.        m  Faller  t.  Prest,  7  T.  R.  109. 
|3  Aun.  MS.  n  Sedgwvrtb  ▼.  i»picer,  4  East,  569. 
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him  pay  the  debt  and  costs,  for  his  breach  of  faith,  on  the 
ground  that  the  undertaking  was  illegal  (51). 

'The  statute  23  H.  6.  c.  10.  is  a  general  law  •,  of  which  the 
king's  courts  will  take  cognizance,  although  it  is  not  pleaded 
(52). 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  sf^ial 
matter,  which  brings  the  case  within  the  statute,  must  appear 
by  some  means  or  other  upon  the  record :  if  it  be  shewn  on 
the  declaration,  it  need  not  be  pleaded  '.  So  if  it  appear  on 
craving  oyer  of  the  bond,  the  defendant  may  demur  without 
shewing  the  special  matter ^  In  short,  it  is  sufficient  if  it 
appears  on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  pro- 
cess, according  to  the  condition  of  the  bail-bond,  that  is,  if 
he  does  not  put  in  and  perfect  bail  above  in  due  time ',  the 
bail-bond  is  forfeited,  and  the  plaintiff  may  take  an  assign- 
ment of  it.  This  course  is  usually  pursued,  if  the  bail  be- 
low are  sufficient  Before  the  statute  for  the  amendment  of 
the  law,  4  &  5  Ann,  c.  16.  the  sheriff  was  not  compellable  to 
assign  the  bail-bond,  though  if  he  had  not  assigned  it,  the 

0  SabbhcI  t.  Evans,  9  T.  R.  ^69.  q  Per  Bailer,  J.  in  Samuel  ▼.  Evani, 

p  Id.  fi  T.  R.  575. 

r  Harrisou  v.  Daviet,  5  Burr.  9683. 


(51)  It  is  to  be  observed^  that  the  provisions  of  this  statute  are 
confined  to  securities  ^veii  to  the  sheriff'  or  other  officer.  Hence 
bondii  given  to  the  plaintiff  are  not  within  the  statute*  ;  and  con- 
sequently may  be  taken  in  a  different  form  than  that  prescribed  by 
the  statute  t*  So,  also,  undertakings  given  by  the  defendant  or  his 
attorney,  to  the  plaintiff  or  his  attorney^  for  the  appearance  of  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(53)  This  statute  was  formerly  considered  as  a  private  law.  But 
in  Samuel  v.  Evans,  which  finally  decided  that  it  was  a  public 
law,  it  was  observed,  that  whatever  might  have  been  the  law  before 
the  statute  of  Queen  Ann,  the  case  of  Saxby  v.  Kirkus^,  had  re- 
moved ail  doubt :  for  the  court  there  said,  though  the  23  tJ.  6. 
c.  10,  were  a  private  law,  yet  the  statute  4  &  5  Ann.  naving  enabled 
the  sheriff  to  assign  such  bond,  the  court  must  take  notice  of  the 
law  that  enables  him  to  take  such  bond.  See  Benson  v.  Wei  by, 
2  Saund.  155.  a.  n.  (4)  where  all  the  learning  on  this  subject  is 
poUected  by  Serjeant  Williams. 

*  RaTen  ▼.  StockHale,  Gouldsb.  66.  ag^reed  in  Leecb  ▼.  Davys,  Aleyn,  58. 
f  Halt  V.  Carter,  9  Mod.  304.  per  Buller,  J.  Rogers  ▼.  Reeves,  l  T.  R.  439. 
{  BuU.  N.  P.  S24. 
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court  would  have  amerced  him.  Another  mischief  at  com- 
mon law  was,  that  after  an  assignment  of  the  bail-bond,  the 
action  thereupon  must  have  been  brought  in  the  name  of  the 
sheriif,  who  might  have  released  the  obligor  •,  and  thereby 
driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted,  by  stat.  4  &'  5  Ann.  c.  16. 
s.  20.  "  that  if  any  person  shall  be  arrested  by  any  writ,  bill, 
**  or  process,  issuing  out  of  any  of  the  king's  courts  of  re- 
**  cord  at  Westminster,  at  the  suit  of  any  common  person, 
and  the  sheriff,  or  other  officer,  takes  bail  from  such  per- 
son, the  sheriff  (53),  or  other  officer,  at  the  reauest  and 
"  costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lawful 
'*  attomeV)  shall  (54)  assign  to  the  plaintiff  in  such  action 
**  the  bail-bond,  or  other  security  taken  from  such  bail,  by 
'*  indorsing  the  same,  and  attestmg  it  under  his  hand  and 
"  seal,  in  the  presence  of  two  or  more  credible  witnesses, 
*'  which  may  be  done  without  any  stamp,  provided  the  as- 
signment so  indorsed  be  duly  stamped  before  any  action 
brought  thereupon;  and  if  the  bail-bond  or  assilgnment, 
or  other  security  taken  for  bail,  be  forfeited,  the  plaintiff, 
in  such  action,  after  such  assignment  made,  may  bring  an 
action  thereupon  in  his  own  name;  and  the  court,  where 
the  action  is  brought^  may,  by  rule  of  the  same  court,  give 

■  Shipley  V.  Craiiter,  9  Ventr.  131. 
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(53)  In  the  case  of  Kitgon  ▼•  Fagg,  1  Str.  60.  (for  the  argument 
in  this  case  see  10  Mod.  288.)  the  question  being,  whether  a  bail- 
bond  was  well  assigned  by  an  under-sheriff 's  clerk  ?  Parker,  C.  J. 
said,  that  he  had  the  advice  of  all  his  brethren ;  and  they  were  of 
opinion,  that  an  under-sheriff  might  assign  a  bail-bond  in  the  name 
of  the  high-sheriff,  it  having  been  the  constant  practice  ever  since 
the  stat.  4^5  Ann.,  but  that  if  the  assignment  was  neither  by  the 
sheriff,  nor  his  under-sheriff,  as  in  this  case,  it  would  not  be  good* 

In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not 
any  assignment  of  the  bond  by  sheriff  or  under-sheriff.  It  ap- 
peared in  evidence,  that  the  bona  had  been  assigned  to  the  plaintiff 
by  one  of  the  under-sheriff 's  clerks.  The  preceding  case  of  Kit- 
son  V.  Fagg  was.  cited  as  an  authority  to  shew,  that  this  was  not  a 
good  assignment.  But  Lord  Mansfield,  C.  J.  was  clearly  of 
opinion,  that  the  seal  to  the  assignment,  bein^  the  seal  of  office, 
was  sufficient  to  give  it  validity,  whoever  had  signed  it.  Harris  v. 
Ashby,  London  Sittings,  M.  T.  1756.  MSS. 

(54)  If  the  sheriff  refuses  to  assign  the  bul-bond,  it  seems  that 
an  action  on  the  case  will  lie  against  him  for  breach  of  duty  im- 
posed by  the  statute* 
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^*  such  relief  to  the  plaintiff  and  defendant  in  the  original 
**  action,  and  to  the  bail,  as  is  agreeable  to  justice,  and  such 
^*  rule  shall  have  the  effect  of  a  defeasance  to  the  bail-bond." 
By  s.  24.  it  is  provided,  *'  that  this  act  shall  extend  to  all 
"  courts  of  record  within  this  kingdom." 

Although,  by  this  statute,  the  court  where  the  action  is 
brought,  on  the  bail-bond,  is  expressly  authorized  to  exercise 
an  equitable  jurisdiction,  yet,  upon  the  Supposition  thateveiy 
other  court,  except  that  where  the  original  action  was 
brought,  is  incompetent  to  exercise  this  jurisdiction,  it  has 
been  holden,  that  an  action  on  the  bail-bond,  whether 
brought  by  the  assignee'  or  the  officer  °,  must  be  brought  in 
that  court,  where  the  original  action  was  commenced ;  but 
advantage  cannot  be  taken  of  the  action  having  been  brought 
in  a  wrong  court,  upon  the  plea  of  non  est  factum  \ 

The  assignment  may  be  stated  in  the  declaration  to  have 
been  made  in  a  different  county  from  that  in  which  the  bail- 
bond  was  given,  and  the  venue  may  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agreeably 
to  the  rule,  that  where  matter  in  one  county  is  dependent  on 
matter  in  another  county,  the  plaintiff  may  lay  his  action  in 
either. 

Debt  upon  a  bail-bond ;  and  pit  declares  that  he  sued  out 
a  writ  directed  to  the  sherifi'  of  Surrey  y,  &c.  who  took  a 
bail-bond,  which  he  afterwards  assigned  to  the  plaintiff  at 
London,  where  the  action  was  brought.  Demurrer,  on  the 
ground  that  the  action  was  founded  on  the  bond  entered  into 
by  the  bail,  and  that  being  laid  to  be  done  in  Surrey,  the 
action  should  have  been  there ;  but  judgment  for  the  plaintiff. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration", 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 
form  of  the  statute^  without  adding,  "  that  the  assignment 
was  under  the  hand  and  seal  of  the  sherifi';"  and  the  defen- 
dant may  plead,  that  he  did  not  assign,  ^c.  according  to  the 
form  of  the  statute,  and  the  plaintiff  may  tender  an  issue 
thereon  in  those  words,  on  which  he  must  prove  that  the  as- 
signment was  according  to  the  statute,  under  the  hand  and 
s^  of  the  sheriff. 


t  Clicsterton  v.  Middleljurst,  i    Burr,  x  Wright  ▼.  Walmsley,  2  Camp.  N.  P. 

643.  Walton  v.  Bent,  3  Burr.  1923.  C.  396. 

Morris  V.  Reei,  3  Bl.  Rep.  838.  and  y  Gregion  v.  Heatbcr,  Str.  727.  and 

3  Wilfl.  348.  Ld.  Baym.  1455.    Norcroft  ▼.  Mat- 

11  Donatty  ▼.  Barclay,  8  T.  R.  ]52.  but  '  tbcws,    13  G.  I.  S.  P.  on  the  autho- 

see  Newman  v.  Faucitt,  1  H .  Bl.  63 1 .  rity  of  Oregon  ▼.  Heather. 

contra,  as  to  sfaerifT,  that  he  Dii-iy  z  Dawson  v.  Papworth,  WiUea^e  Rep. 

sue  in  a  different  court.  408. 
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So,  though  the  statute  requires  the  indorseinent  to  he  loade 
by  the  sheriff  in  the  presence  of  two  witnesses,  yet  it  does 
not  require  the  names  of  the  witnesses  to  be  set  forth  in  the 
declaration,  and,  consequently,  if  they  are  omitted,  the  omis- 
sion will  be  holden  immaterial  *.  So  if  it  id  aveired  in  the  de- 
claration, that  the  sheriff  assigned  the  bail-bond  by  indorse- 
ment upon  the  said  writing  obligatory  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  credible  witnesses^, 
or  if  it  be  averred,  that  the  assignment  was  made  in  the  pre- 
sence of  two  credible  witnesses^,  it  is  sufficient  without 
averring  that  th^  indorsement  was  attested  by  two  credible 
witnesses. 

A  profert  in  curia  of  the  assignment  is  not  necessary ;  be- 
cause the  assignment  is  not  by  deed ''. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested*,  nor,  if  stated  is 
it  traversable  ^  Neither  is  it  necessary  to  state,  that  the  debt 
was  sworn  to  by  the  plaintiff*,  nor  that  the  sum  sworn  to  was 
indorsed  on  the  writ,  such  omission  having  been  sanctioned 
by  a  series  of  precedents  ^. 

Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole  debt 
(without  regard  to  the  sum  sworn  to)  and  costs,  to  the  extent 
of  the  penalty  of  the  bail-bond  **• 

After  a  defendant  has  been  discharged  out  of  custody  upon 
the  bail-bond  being  given  *,  it  is  neither  in  the  power  of  the 
bail  to  render  him,  or  of  the  party  to  surrender  himself 
again  into  the  custody  of  the  sheriff  before  the  return  of  the 
writ  without  the  consent  of  the  latter.  But  the  sheriff  may, 
if  he  pleases,  accept  the  surrender  of  the  party,  who  is  wil- 
ling to  retuni  into  his  custody,  before  the  return  of  the  writ 
And,  if  the  sheriff  consents  to  do  so,  and  by  virtue  of  such 
surrender  has  the  defendant  in  his  custody  at  the  return  of  the 
writ  (56),  the  court  will  then  consider  it  as  if  no  bail-bond 

a.  Robinson  v.  Taylnr,  Fort.  366.  d  Leafe  v.  Box,  i  Wtls.  121. 

b  Leafe  ▼.  Box,  i  Will.  12 1.  e  Watkin«  v.  Parry,  Str.  444. 

c  Rollison  T.  Taylor,  13  G.  1.  (proba^  f  Haley  v.  Fitz|^ald,  Str.  643. 

bly  the  S.  C.  with  Roblnaon  t.  Tay.  g  Whiskardy. Wilder,!  Barr.  330 (SS}. 

lor,  Fort.  366.  though  this  point  is  h  Stevenson  ▼.  CameroOj  8  T.  R.^8. 

not  mentioned  in  that  report)  cited  i  Hamilton  t.  Wilson,  ]  £]utt,  383. 

by   Wright,  J.  in   Leafe  ▼.    Box, 

1  Wile.  132. 


(55)  See  the  remarks  of  Sir  J.  Mansfield  on  this  case  in  Hill  v. 
Heale,  2  Bos,  k  Pul.  N.  R.  301. 

(56}  The  party  will  not  be  considered  as  legally  in  the  custody 
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had  been  given ;  and  consequently,  under  these  circumstances, 
lin  action  cannot  be  maintained  against  the  sheriff  for  not  as- 
signino:  the  bail-bond^ ;  nor  can  ne  be  proceeded  against  for 
not  bringing  in  the  body,  although  upon  being  ruled  to  return 
the  writ,  he  returned  cepi  corpus^ 

Pleadings. — ^To  an  action  of  debt  by  the  assignees  of  the 
sheriff  upon  a  bail-bond,  nil  debet  cannot  be  pleaded  ■* ;  but 
non  est  factum  may.  If  issue  be  joined  on  non  est  factum, 
the  only  proof  required  on  the  part  of  the  plaintiff  (sup- 
posing there  is  not  any  other  plea)  is  proof  of  the  execution 
of  the  bail-bond  by  the  defendant  ■;  for  the  plea  of  non  est 
factum  does  not  put  in  issue  any  other  allegation  in  the  de- 
claration ;  consequently,  in  such  case,  it  is  not  necessary  to 
prove  the  writ,  assignment  by  the  sheriff,  &c.  If  by  mistake 
nil  debet  be  pleaded,  instead  of  won  est  factum^  the  plaintiff 
ought  to  demur  to  it  ® ;  for  if  issue  be  joined  in  the  plea  of 
nil  debet,  the  defendant  will  thereby  be  let  into  any  defence 
that  he  can  prove. 

On  the  plea  of  non  est  factujn  the  defendant  may  prove 
that  the  bail-bond  was  executed  before  the  condition  was 
filled  up ;  for  a  bail-bond  so  executed  is  void  ^ 

Debt  on  a  bail-bond  given  upon  an  arrest  in  an  inferior 
courfi;  the  defendant  pleads,  that  before  the  day  of  appear- 
ance mentioned  in  the  condition,  he  was  rendered  to  the 
gaoler  there,  and  there  continued  till  a  supersedeas  came: 
upon  demurrer  the  plea  was  holden  good. 

Ih  an  action '  by  the  sheriff  on  a  bail-bond,  the  bound 
bailiff  who  made  the  caption  is  a  competent  witness  to  prove 
the  execution  of  the  oond,  if  the  defendant,  knowing  his 
situation,  asked  him  to  become  attesting  witness. 

Comperuit  ad  Diem. — In  debt  on  bail-bond,  the  defendant 
having^craved  oyer  of  the  condition,  may  plead  (57)  an  ap- 

jc  stamper  ▼.  Mitbourne,  7  T.  R.  192.  o  Rawlias  v.  Daoyers,  5  Esp.  N.  P.C. 

I  Joneii  ?.  Lander,  6  T.  R.  7S3.  38. 

m  Smith  ▼.  VVbitchead,  recognised  in  p  Powell  v.  Duff,  3  Camp.  N.  P.  C. 

Warren  v.  Cooiett,  Ld.  Rayni.  1503.  181. 

n  Hutchioaou  v.  Reams,  C.  B.  Loii-  Pawlioj;  ▼.  Ludlow,  d  Show.   443. 

don  Sittings,  Trin.  T.  SU  G.  3.  Sir  3  Mod.  87.  S.  C. 

J.  Mansfield,  C  J.  MS.  r  Honeywood  r.  Peacock,  3  Caropb. 

N.  P.  C.  196. 


of  the  sheriff  from  the  mere  circumstance  of  the  sheriff's  having 
received  notice  of  the  surrender ;  there  must  be  an  assent  on  the 
part  of  the  sheriff  to  the  surrender.     1  £ast*«  H.  383. 

(57)  See  the  form  of  thii  plea  of  an  appearance  in  B,  R.  Teb- 
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pearaiice  at  the  day  therein  mentionedy  according  to  the  form 
and  effect  of  the  condition,  concluding  with  *'  and  this  he  is 
ready  to  certify  by  the  record  of  the  appearance ;"  for  the  ap- 
pearance being  entered  of  record  is  not  triable  by  jury,  but  by 
the  record*.  This  plea  is  termed  a  plea  of  comperuit  ad  diem. 
If  the  appearance  is  not  entered  of  record,^  the  bond  is  for- 
feited*. 

To  the  plea  of  comperuit  ad  diem  the  plaintiff  may  reply 
nul'tiel  record  J  viz.  that  theiB  is  not  any  such  record  of  the 
appearance  (58).  When  the  record  is  of  the  same  court",  this 
replication  ought  to  conclude  with  giving  a  day  to  the  defend- 
ant. This  constitutes  a  complete  issue  of  fact ;  and  if  in  this 
case  the  defendant  should  demur  to, the  re|riication,  the  plain- 
tiff need  not  join  in  demurrer ;  but  if  the  record  is  not  pro- 
duced at  the  day,  the  plaintiff  may  sign  judgment*. 

When  the  record  is  of  another  couri^^  the  replication  ought 
to  conclude  with  a  verification,  and  a  prayer  of  judgment  (59) ; 
the  defendant  thereupon  rejoins,  "  there  is  such  a  record ;"  and 
the  court  gives  him  a  day  to  bring  it  in. 

If  the  record  is  not  brought  into  court  on  the  day,  judg- 
ment of  failure  of  record  is  given  (dO. ) 

To  an  action  of  debt  on  a  bail-bond  to  the  plaintiffs*,  as 
sheriff  of  Middlesex,  the  defendant  pleaded,  that  the  action 
was  brought  by  the  plaintiffs,  for  the  benefit  of,  and  as  trustee 
for,  J.  S.  (the  sheriff's  ofBcer)  by  whom  the  defendant  had 
been  arrested,  and  to  whom  the  defendant,  after  the  return  of 
the  writ,  but  before  the  sheriff  had  been  ruled  to  letum  the 
same,  paid  the  debt  and  costs,  wfiich  !•  S.  accepted  in  full 
satisfaction  of  the  bond ;  and  tk^t  if  any  damage  had  accrued 
for  default  of  the  defendant's  appearance,  according  to  the 

■  Bret  ▼.  Sheppard,  i  Leon.  90.  y  Sandford  ▼.  Ro^en,  g  Wila.  i]3.  9 

t  Corbet  ▼.  Cook,  Cro.  Eliz.  (466).  T.  R.  443.  S.  C.  cited  by  Buller,  J. 

u  Crsmer  ▼.  Wicket,  Ld.  Raym.  550.  from  a  MS.  note. 

.  and  Carth  517.  z  Scboley   and  Domville  ▼.  Mearot, 

X  Tipping  V.  Johnson,  s  Bos.  and  Pul.  7  £aat,  14S. 
303. 


butt  ats.  Powle,  Lill.  Entr.  498.  and  a  similar  precedent,  p.  114. 
For  the  Ibrm  of  plea  of  an  appearance  in  C.  B.  see  the  same  book^ 
p.  479. 

(58)  For  forms  of  this  replication,  gee  Lilly ^sEntrieSy  p.  114«480. 
498. 

(59)  See  the  form,  1  Saand.  9Sl. 

(60)  See  the  form,  1  Saund.  9^.  n.  (3). 
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condition  of  the  bond,  it  was  occasioned  by  the  default  of  the 
sherifi'*s  officer  not  paying  oyer  the  debt  and  costs  to  the 
plaintiff  in  the  action,  which  would  have  been  accepted  by 
such  plaintiff.  On  specia,l  demurrer,  the  case  of  Bottomley  v, , 
Brook'  was  cited  in  support  of  the  plea,  to  shew  that  to  debt 
on  bond  the  defendant  might  plead,  that  it  was  given  to  the 
plaintiif  in  trust  for  another;  so  as  to  let  the  defendant  into  a 
defence  which  he  might  have  against  the  cestui  que  trust. 
The  court,  however,  were  of  opinion  that  the  plea  was  bad ; 
Lord  EUenborough,  C.  J.  observing,  that,  as  the  officer  could 
not  have  released  the  bond,  he  could  not  accept  any  thing  in 
satis&ction  of  it ;  and  further,  that  it  was  not  alleged  that 
the  bond  was  originally  given  to  the  sheriff  in  trust  for  the  ' 
officer ;  nor  did  it  appear,  how  he  fifterwards  came  to  have 
an^  equitable  interest  in  it;  consequently  this  was  not  brought 
within  the  case  cited.  Lawrence,  J.  adopting  the  remark  of 
BuUer,  J.  in  Donnelly  v.  Dunn  (61),  animadverted  on  the 
plea,  as  being  an  attempt  to  set  up  matter  as  a  legal  defence, 
which  was  nothing  more  than  an  equitable  practice  of  the 
court  in  exercising  a  summary  jurisdiction  over  its  officers. 


y.  Dcht  on  Bondy  with  Conditions  to  perform  Cove* 
nants — Assigning  Breaches  under  Stat.  8  6f9 
W.3.  c.  11.  ^.8. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond^ 
with  a  penalty  conditioned  for  the  performance  of  covenants, 
to  declare  on  the  bond  merely ;  to  which  the  defendant,  hav- 
ing craved  oyer  of  the  condition  and  the  deed  containing  the 
covenants,  usually  pleaded  performance ;  to  this  the  plaintifi* 
replied  a  breach  of  one  ot  the  covenants ;  and  upon  issue 
joined,  and  proof  of  such  breach,  the  plaintiff  was  entitled 
not  only  to  recover  the  penalty,  that  being  the  legal  debt, 
but  also  to  take  out  execution  for  the  same ;  although  the  pe- 

a  M.  33  G.  3.  C.  B.  cited  in  Winch  v.  Kceky,  i  T.  R.  631. 


(61)  2  Bos.  and  Pul.  47.  where  it  was  decided,  that  bail  could 
not  plead  the  bankruptcy  and  certificate  of  their  princi|)al  in  their 


own  discharge. 
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tialty  for  exceeded,  in  amount,  the  damages  which  h^  had 
sustained  by  the  breach  of  covenant.  Under  these  circum- 
stances, the  defendant  could  only  obtain  relief  through  the  in- 
terposition of  a  court  of  equity,  which  would  direct  an  issue 
of  quantum  damnificatus,  and  prevent  any  execution  being 
enforced  for  more  than  the  damage  actually  sustained.  To 
prevent  plaintiffs,  in  cases  of  this  kind,  from  converting  that 
power,  which  the  strictness  of  the  common  law  gave  them, 
into  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode 
of  relief  to  which  defendants  were  compelled  to  resort,  it  was 
enacted  by  stat.  8  &  9  W.  3.  c.  1 1.  s  8.  "  That  in  actions  upon 
"  bond,  or  any  penal  sum,  for  non-performance  of  any  cove- 
"  nants  or  agreements  contained  in  any  indenture^  deed,  or 
writing  (6*2),  the  plaintiff  may  (63)  assign  as  many  breaches 


« 


(62)  This  statute  is  not  confined  to  cases  ivbere  the  bond  is  con-^ 
ditioned  for  performance  of  covenants  in  some  other  instrument  than 
the  bond ;  the  condition  of  the  bond  is  an  agreement  in  writing 
within  this  statute.  3  Burr.  Si6,  Neither  is  this  statute  confined 
to  cases  where  there  is  a  penalty  to  secure  the  performance  of  an 
act,  on  the  noti-performance  of  which  the  obligee  would  be  en- 
titled to  recover  uncertain  damages ;  but  it  extends  also  to  caaes 
where  the  agreement  is  for  the  payment  of  a  certain  sum ;  as  to 
bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  payment 
of  a  debt  by  yearly  instalments  f.  So  it  extends  to  bonds  condi** 
tioned  for  the  performance  of  an  award  X»  although  it  appears  that 
only  a  single  sum  is  to  be  paid  on  the  bond;  for  the  condition  being 
to  perform  an  awards  in  other  words  to  perform  an  agreement,  comes 
directly  within  the  words  of  the  statute.  It  is  to  be  observed,  how- 
ever, that  it  has  not  been  hplden,  that  the  provisions  of  this  statute 
extend  to  common  money  bonds,  that  is,  bonds  with  a  penalty 
conditioned  for  the  payment  of  a  less  sum  of  money  at  a  day  or 
place  certain.  It  seems,  that  in  cases  of  this  kind,  defendants  are 
sufficiently  protected  against  au  unconscientious  demand  of  the 
whole  penalty  by  stat*  4  Ann.  c.  l6.  s.  13.  by  which  it  is  enacted, 
that  if,  at  any  time  pending  an  action  uppn  any  such  bond,  the 
defendant  shall  bring  into  court  the  principal,  interest,  and  costa 
of  suit,  the  same  slmll  be  taken  in  discharge  of  the  bond,  and 
the  court  shall  give  judgment  accordingly.*' 

(f)3)  This  stiitute  having  been  made  for  the  protection  and  relief 
of  the  defendants,  these  words,  '*  may  assign,**  have  been  con- 
strued to  be  compulsory  on  the  plaintiff,  Drage  v.  Brand,  2  Wik. 
377.  Hardy  v.  Bern,  5  T.  R.  34U.  an  have  the  words,  **•  may  sug« 
gest,*'  in  the  subsequent  part  of  the  statute,  where  the  defendant 
suii'ers  judgment  by  default.  Roles  v.  Rosewell,  5  T.  R.  538.  ur 


•  CuUiM  V.  Collins,  2  Burr.  830.  Walcot  v.  GonMing,  s  T.  R.  136.  S.  P. 
f  Willougbby  v.  SwintoQ,  6  Cast,  520.        X  Welch  v.  IrclaDd,6  East,  6l3« 
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'^  as  he  shall  think  fit,  and  the  jury,  upon  trial  of  such  action^ 
**  shall  assess  not  only  such  damages  and  costs,  as  have  been 
**  heretofore  usually  done  in  such  cases,  but  also  dfeimages  for 
"  such  of  the  assigned  breaches  as  the  plaintiff  shall  prove  to 
**  have  been  broken ;  and  like  judgment  shall  be  entered  on 
**  such  verdict,  as  heretofore  hath  been  usually  done  in  such 
**  like  actions." 

Ifjudgment  shall  be  given  for  the  plaintiff,  on  demurrer,  of 
by  confession,  or  nihil  dicit  (64),  then  the  statute   directs. 


plaintiff  obtains  judgment  on  demurrer^  Walcot  y«  Goalding, 
8  T.  R.  126.  Since  these  deter minations^  some  of  the  most  emii* 
nent  pleaders  have  thought  it  more  convenient  in  cases  to  which 
this  statute  applies,  to  set  forth  the  condition  of  the  bond,  and  to 
assien  the  breaches  in  the  declaration,  than  in  any  subsequent  stage 
of  the  proceedings*  This  practice,  as  it  seems,  was  founded  on 
the  suppfwition,  that  if  the  breaches  were  not  assigned  in  the  decla« 
ration,  and  the  defendant  pleaded  non  est  factum^  the  plaintiff 
would  be  precluded  from  making  the  suggestion  required  by  the 
statute  ;  but,  in  a  late  case  of  £thersey  v.  Jackson,  8  T.  R.  355« 
it  was  holden,  that  after  the  issue  joined  on  non  est  factum^  the 
plaintiff  might,  upon  summons,  and  a  judge's  order^  amend  the 
issue,  and  proceed  according  to  the  directions  of  the  statute ;  for 
per  cur.  it  is  manifest  that  the  legislature  contemplated  cases  where 
the  plaintiff  had  not  originally  assigned  breaches  in  the  declaration* 
which  the  statute  enabled  him  to  supply  by  entering  a  suggestion 
on  the  record^  even  afler  judgment,  and  therefore  a  fortiori  ic 
might  be  done  before.  See  furtner  on  this  subject,  the  notes  of  Ser« 
jeant  Williams,  in  his  edition  of  Saunders,  vol.  1.  p«  58.  n.  (1).  and 
vol.2,  p.  187.  n.  (2). 

(64)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  default,  and  is  obliged  to  proceed  under 
this  statute,  respects  the  costs  of  the  inquisition,  which  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  wome  condition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difHculty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith,  1  Saund.  58.  recom- 
mends, that  the  judgment  should  be  suspended  until  after  the  re- 
turn of  the  inquisition,  and  proposes  a  form  of  entry  for  that  pur- 
}>ose ;  to  which  form.  Lord  Alvanley,  in  Hankin  v.  Broomhead,  3 
Bos.  &  Pul.  619.  said,  that  he  did  not  see  any  objection.  His  lord- 
ship, however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  application  should  be  made  to  the  court,  to  order  the  master  to 
tax  the  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum 
to  be  levied  under  the  execution. 

lu  debt  on  bond  in  the  penal  sum  of  £2000)  conditioned  for  the 
performance  of  covenants,  defendant  suffered  judgment  by  default; 
whereupcHi  the  usual  common  law  judgment  in  debt  was  entered  for 
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"  That  the  plaintiff  upon  the  roll  may  [65)  suggest  as  many 
"  breaches  of  the  covenants  and  asrreementsas  neshall  think 


fit,  upon  which  shall  issue  a  writ  (6(5)  to  the  sheriff  of  that 
"  county  where  the  action  shall  be  brought,'  to  summon  a 
"  jury  to  appear  before  the  justice  or  justices  of  assize,  or 
"  fiisi  priuSy  of  that  county,  to  inquire  of  the  truth  of  every 
"  one  of  those  breaches,  and  to  assess  the  damages  that  the 
•'  plaintiff  shall  have  sustained  thereby;  in  which  writ  it 
"  shall  be  commanded  to  the  said  justices,  that  they  shall 
"  malce  a  return  (67)  thereof  to  the  court,  whence  the  same 
"  shall  issue,  at  the  time  in  such  writ  mentioned ;  and  in 
case  the  defendant,  after  such  judgment  entered,  and  before 
any  execution  executed,  shall  pay  unto  the  court,  to  the 
use  of  the  plaintiff,  his  executors  or  administrators,  such 
damages  so  to  be  assessed,  by  reason  of  all  or  any  of  the 
breacnes  of  such  covenants,  together  with  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered 
upon  record ;  or  if,  by  reason  of  any  execution  executed, 
the  plaintiff,  or  his  personal  representative,  shall  be  fuUy 
paid  or  satisfied  all  such  damages,  with  costs  of  suit,  and 
all  reasonable  charges  and  expenses,  for  executing  the  said 
execution,  the  body,  lands,  or  goods  of  the  defendant, 
shall  be  thereupon  forthwith  discharged  from  the  said  exe- 
cution, which  shall  likewise  be  entered  upon  record;  but, 
**  notwithstanding,  in  each  case  such  judgment  shall  remain 
as  a  further  security  to  answer  to  the  plaintiff  and  his  per- 
sonal representative,  such  damages  as  shall  be  sustainea  for 
further  breach  of  any  covenant  in  the  said  indenture,  &c., 


the  recovery  of  the  debt  and  damages ;  the  plaintiff  then  proceeded 
to  suggest  breaches,  upon  which  suggestion^  a  writ  of  inquiry  was 
awarded  and  executed,  and  damages  and  costs  assessed;  after 
which,  the  plaintiff  entered  a  second  judgment  for  the  damages 
assessed  under  the  writ  of  inquiry,  and  further  costs  adjudged  by 
the  court,  and  then  entered  a  remittitur  as  to  the  costs*  A  writ 
of  error  having  been  brought,  it  was  holdeii,  that  the  second  jodg> 
ment  could  not  stand ;  and  thereupon  it  was  adjudged,  that  the 
second  judgment,  with  the  atnercianient,  should  be  reversed,  and 
that  the  former  judgment  should  remain  unimpeached.  Hankin 
V.  Broomhead,  3  Bos.  and  PuL  607* 

(65)  See  note  (63).     No  suggestion  is  necessary  on  a  judgment 
by  warrant  of  attorney.     Kinnersley  v.  Mussen,  5  Taunt.  264. 

(66)  See  the  form  of  this  writ,  2  Wms,  Saunders,  187.  c. 

(67)  See  the  form  of  postea  returned  by  justices  of  assize.    2 
Wms.  Saunders,  187*  c. 
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^'  upon  which  the  plaintiff  may  have  a  scire  facias  168),  upon 
the  said  judgment  against  the  defendant,  or  against  his  heir, 
terre-tenant,  or  his  personal  representative,  suggesting  other 
breaches  of  the  said  covenants  or  agreements ;  and  to  sum- 
mon him  or  them  respectively,  to  6hew  cauise  why  execu- 
tion shall  not  be  had  upon  the  said  judgment;  upon  which 
there  shall  be  the  like  proceedings  as  was  in  the  action  of 
debt  upon  the  said  bond,  for  asse^ing  damages  upon  trial 
of  issues  joined  upon  such  breaches,  or  inauiiy  thereof, 
upon  a  writ  to  be  awarded  as  aforesaid  ;  and  upon  pay- 

^*  ment  or  satisfaction  as  aforesaid,  of  such  future  damages, 
costs,  and  charges,  ail  further  proceeding  are  again  to  be 
stayed;  and  so  toUes  quoiies ;  and  the  defendant,  his  body^ 
lands,  or  goods,  shall  be  discharged  out  of  execution  a* 

"  aforesaid.*' 
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VI.  Debt  6n  Bond  of  Ancestor  against  Heir^-^Plead^ 
^  ings^  Riens  per  Descent — Replication — Of  the 
Liability  of  the  Heir  for  the  Value  of  the  Land 
aliened  under  3  ^  4  >F.  ^  M.  c.  14.  s.  5. — Of 
the  Liability  of  Devisee  under  the  same  statute. 
Judgment-^Execution. 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in 
fee  simple,  on  the  obligation  of  his  ancestor,  wherein  the 
hfeir  is  expressly  bound  (09).    The  law  considers  the  bond  of 


(68)  See  form  of  this  writ  against  defendant,  Tidd*8  Pract. 
ForiDS,  Ist  ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  with- 
out a  scire  facias^  the  court  will  set  aside  the  execution,  and  order 
the  money  levied  under  it  to  be  restored.  Willoughby  v.  Swinton, 
6  Easty  550.  In  cases  within  this  statute,  although  new  breaches 
take  place  within  a  year  after  judgment  recovered,  yet  the  plaintitf 
is  bound  to  sue  out  a  scire  facias,  S.  C. 

(O'g)  "  The  executor  more  actually  represents  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor  ;  for  if  a  man 
binds  himself,  his  executors  are  bound,  though  they  be  not  uumed^ 
hat  so  ii  is  not  of  the  htirJ'^     1  lust.  t209.  u* 

See  also  Barber  Vi  Fox,  «  Saund.  136,  and  ante,  |>;  51.  S.  Ck 
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theancestor,  wherein  the  heir  is  bounds  as  becoming,  npco 
the  death  of  the  ancestor,  the  heir's  own  debt,  in  respect  of 
the  assets,  which  the  heir  has  in  his  own  right,  and  holds  hint 
Kable  upon  such  bond,  to  the  value  of  the  land  descended 
(70).  Hence,  the  action,  on  the  bond  of  the  ancestor,  ought 
to  b^  brought  against  the  heir  in  the  debet  and  detinet  (71)» 
^t,  if  it  be  brought  in  the  detinet  only  \  the  omission  of  the 
qebpt,  which  was  error  at  common  law,  will  be  cured  after 
Mexdict^  by  stat  16  &  17  Car.  2.  c.  8. 

And  although  it  is  the  debt  of  the  defendant^,  because  his^ 
i^ncestor  has  bound  him,  yet  he  is  not  liable  any  farther  than 
to  the  value  of  the  land  descended ;  and,  as  soon  as  be  has 
paid  his  ancestor's  debt»  to  the  value  of  the  land,,  be  is  en- 
titled to  hold  the  land  discharged. 

Where  the  obligor  has  heirs  and  lands  on  tbe  part  of  his 
&ther  and  on  the  part  of  hi&  mother,  both  heirs  shall  be 
equally  charged  *• 

If  the  defendant  is  only  collateral  heir  of  the  obligor,  the 
declaration  ought  to  charge  him  specially,  and  the  mesne  de- 
scent ought  to  be  stated. 

In  debt  on  bond  against  the  defendant*,  as  brother  and 
heir  to  J.  S.,  the  defendant  pleaded  riens  per  descent  from  his 
brother.  A  special  verdict  was  found,  that  the  obligor  wa» 
seised  in  fee,  had  issue,  and  died  seised,  and  the  issue  died 
without  issue;  whereupon  the  lands  descended  to  the  de- 
fendant, as  heir  to  the  son  of  his  brother.  It  was  holden^ 
that  the  issue  was  found  against  the  plaintiff;  for  the  de- 
fendant had  nothing  as  immediate  heir  to  his  brother,  but  took 
by  descent  from  the  son  of  his  brother ;  and  although  the 
defendant  was-  chargeable  as  heir  upon  this  bond,  yet,  being 
collateral  heir  only,  the  plaintiff  ought  to  have  declared  spe- 
cially. But  this  rule,  as  to  stating  the  mesne  descents  in  the 
declaration,  applies  only  tp  descents  from  persons  seised  in 
fee  simple  in  possession ;  for  where  A.  being  seised  in  fee', 

1»  Combers  v.WaUun,  i  Lev.  294.  f  Kellow  ▼.  Rowden,  Cacth.  196.  per 

c  Buckley  v.  Nighiingiile,  Su.  66s.  Holt,  C.  J.  aod 3  Justices,  £|X€S,  J- 

d  II  H.7.  1-3.  b.  digseDtiDg. 

«  J«nk*«  casey  CitK  Car.  isi.   Bcll*a 
ca«e,  Hetl.  134. 


(70)  The  debt  is  not  a  lien  upon  the  land  from  the  ance^tor'fr 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  partj. 

(71)  "  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lien  upon  the  heir,  is  possessed  by  the  heir  jure  propriOf  and  not 
mlieno,  as  the  pei-soual  estate  is  by  the  executor.*'  Gilb»  i>ebk 
1».  ^.  c  i. 
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bound  himself  and  his  heirs  in  a  bond,  and  having  two  sons' 
B.  and  C,  hmited  the  estate  to  himself  for  life,  remainder  to 
his  eldest  son  B.  in  tail,  reiifainder  to  his  own  right  heirs,  and 
died;  whereupon  B,  became  seised  in  tail,  with  remainder  in' 
fee  expectant,  and  afterwards  died,  leaving  a  son  D.,  who  be»- 
came  seised  in  like  manner,  and  afterwards  died  without' 
issue;  upon  whose  death  the  premises  descended  to  C.  in* 
fee,  the  estate  tail  being  then  extinct;  an  action  having  been' 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  and' 
rietis  per  descent  from  A.  pleaded,  it  was  holden,  that  the  de- 
claration charging  the  defendant  as  immediate  heir  of  A./ 
and  not  mentioning  the  mesne  descent,  was  proper  (7^).         t 

The  plaintiff  being  presumed  a  stranger  to  the  defendant's 
pedigree  ',  it  is  not  necessary  for  him  to  state  in  the  declara- 
tion how  the  defendant  is  hein 

Of  the  Pleadings, — Riens  per  descettt-^^To  this  action  the 
heir  ma^  plead,  that  he  has  not,  nor  had  at  the  commence- 
ment of  the  suit,  any  lands  or  tenements  by  hereditary  de* 
«cent  from  the  ancestor  in  fee  simple^  This  plea  is  usually 
termed  a  plea  of  riens  per  descent. 

Replication. — ^The  common  replication  (73)  to  the  pre- 
ceding plea  is,  that  the  defendant  had  assets  by  descent  in  fee 
simple;  upon  which  issue  is  usually  joined.  Upon  this 
issue  (74)  the  plaintiff  must  prove  assets  S  but  proof  of  as^ts 
in  the  county  of  A.  will  support  an  allegation  of  assets  in  the 
county  of  B. ;  for  assets  or  not,  is  the  substance  of  the  issue, 
and  the  place  is  named  only  for  conformity. 

%  Denbam  r.  Stephenson,  Salk.  355.     i  Case  cited  in  G  Rep.  47.  a. 
h  Poctr.  pi.  161. 


(72)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Wil- 
liams's note  on  JefFreson  v.  Morton,  ^  Saund.  7*  To  the  cases  oa 
this  subject,  there  collected,  may  be  added  the  case  of  Doe  v.  Hut- 
ton,  3  Bos,  &  Pul.  643.  in  which  Lord  Alvanley  delivered  a  very 
elaborate  judgment  of  the  court, 

(73)  Except  where  the  plaintifF  takes  advantage  of  the  repli- 
cation given  by  stat.  3  and  4  W.  and  M.  c.  1 4.  s.  6,  for  which  see 
post,  p.  567. 

(74)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  ac* 
knowledged  by  his  ancestor  to  the  king,  and  an  extent  thereon 
against  the  heir,  [to  the  amount  of  the  assets  descended].  Per 
Holt,  C.  J.  Home  v.  Adderley,  Lord  Raym.  735.  But  the  extent 
only  without  the  production  of  the  bond,  or  examined  copy  thereof, 
is  insufficient,  per  Holt^  C.J.  Sherwood  v.  Adderley,  Ld.  Raym.  734^ 
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Upon  this  issue  a  question  frequently  arises,  whether  tbe^ 
heir  takes  by  purchase  or  descent,  with  respect  to  which  the 
following  rules  may  be  observed :  If  lands  are  devised  to  the 
lieir,  and  the  devise  does  not  make  any  alteration,  either  in 
the  tenure,  quality,  or  limitation,  of  the  estate ;  that  is,  if  the 
devise  conveys  to  the  heir  the  same  estate  as  the  law  would 
cast  on  him  by  descent,  then  the  heir  takes  by  descent,  al- 
though by  the  terms  of  the  devise  there  is  either  a  possibility 
of  a  charge  \  or  an  actual  charge  and  incumbrance  on  the 
lands ',  as  payment  of  debts  and  legacies,  and  the  like  (75). 

The  language  of  the  plea  being,  that  the  defendant  had 
not  any  lands  by  descent,  at  the  time  of  the  original  vrrit 
brought,  or  bill  filed  asfainst  him'i  it  is  evident  that  the  de- 
fendant cannot  avail  himself  of  an  alienation  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  chained". 
If  upon  issue  joined  oii  the  plea  of  riens  per  descent ',  the 
plaintiff  prove  that  lands  came  to  the  defendant  by  descent, 
and  the  defendant  give  in  evidence  a  conveyance  of  the  same 
lands  by  himself  to  a  stranger,  before  action  brought,  the 
plaintiii'  may,  to  encounter  thi^  evidence,  prove  that  the 
conveyance  was  fraudulent,  and*  therefore  void  by  stat.  13 
£liz.  c.5.  ;  ' 

Liability  of  Heir  under  Slat. 3^4W.^  M.c.  14. — ^At  tlie 
common  law,  if  the  heir  had  made  a  iond  Me  alienation  of 
the  lands  descended,  before  action  brougnt,  he  was  dis- 
charged^, and  he  might  have  pleaded  this  in  bar;  conse- 
quently there  was  not  any  remedy  against;  him  at  law ;  al- 
tnough  in  equity  p  he  was  responsible  for  the  value  of  the 
land  aliened;  but  now,  by  stat  3  &  4  W.  &  M,  c.  14.  s.  5. 
the  heir  is  rendered  liable  in  an  action  of  debt,  to  the  value 
of  the  land  aliened  before  action  brought  or  process  sued  out 
against  him ;  and  such  execution  shall  be  taken  out  upon 
any  judgment  obtained  against  such  heir'',  to  the  value  of 
the  said  land,  as  if  it  was  his  own  debt ;  but  land^  bond  jide^ 

k  Cterk  ▼.  Smith,  Salk.  S41.  p  Per  Coinym,  B.  in  Crew  ▼.  1^1.  KiU 

1   Allom  V.  Hebcr,  8tr.  1570.  wblA  \  Bl.  main.  Exchequer,  T.  s  and  6  G.  9. 

R.  39.  .MSS.    • 

m  1  Innt.  108.  a.  b.  q  Per  Ld.  Macclesfield,  Cb.  io  Cole- 

n  Gooch*»  case,  5  Rep.  6o.  a.  '-  mao  ▼.  Winch,  i  P.  Wma.  777. 
o  Termes  de  la  Ley,  v.  Asset*. 


(75)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will 
not  prevent  the  neir*8  taking  by  descent,  per  Holt,  C.  J*  in  Emer* 
son  v«  Inchbirdi  Lord  Raym.  728. 
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aliened  before  action  brought,  is  specially  exempted  from 
Buch  execution. 

By  the  6th  section  of  th^  same  statute,  it  is  provided, 
"  that  where  debt  upon  a  specialty  is  brought  against  any 
heir,  he  may  plead  riens  per  descent  at  the  time  of  the 
original  writ  brought,  or  bill  filed  against  him ;  and  the 
plamtiff  may  reply  (76)  that  he  had  lands,  &c.  from  his 
ancestor,  before  original  writ  brought,  or  bill  filed ;  and  if, 
upon  issue  joined  thereupon,  it  be  found  for  the  plaintifi', 
the  jury  (77)  shall  inquire  of  the  value  of  the  lands,  &c. 
so  descended ;  and  thereupon  judgment  shall  be  given,  and 
execution  awarded  as  aforesaid,  (that  is,  against  the  heir 
**  to  the  value  of  the  land,  as  if  the  same  were  the  proper 
debt  of  the  heir;)  but,  if  judgment  be  given  against  such 
heir,  by  confession  of  the  action,  without  confessing  assets 
"descended,  or  upon  demurrer,  or  nil  dicit^  it  shall  be  for 
"  the  debt  and  damages,  without  any  writ  to  inquire  of  the 
"  lands,  &c.  descended." 

The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 


(76)  To  a  plea  of  rxena  per  descent  the  plaintiff  replied,  that 
the  ohligor  (father  of  the  defendant)  died  on  such  a  day,  and  that 
the  defendant,  afler  his  death,  and  before  the  action  brought,  had 
lands  by  descent  from  his  father  in  fee  simple,  unde  querenti  de  de^ 
bito  pradicto  saiisfecisse  potuit^  and  concluded  with  a  verification. 
Upon  demurrer,  it  was  objected,  that  the  replication  was  ill,  be- 
cause the  plaintiff  had  put  the  value  of  the  lands  in  issue  by  these 
words,  unde,  ^c.  de  debito  pradicio  satlsfrcisse  potuit^  which  ought 
to  have  been  omitted ;  because  the  statute  is  express,  that  after  issue 
tried,  the  jury  shall  inquire  of  the  value ;  so  that  it  is  matter  of  in* 
quest  only,  ex  officio^  and  not  to  be  the  point  of  the  issue ;  but  the 
court  held  the  replication  good  ;  observing,  that  if  unde,  ^c.  de  de^ 
hito  prad,  salisj\  pot,  had  been  omitted,  it  might  have  been  a  ^ood 
cause  of  objection ;  for  the  statute  does  not  require  any  alteration 
of  the  form  of  the  usual  replication,  except  only  as  to  the  time 
concerning  the  assets  by  descent;  and  the  conclusion,  which  (be- 
fore the  statute)  was  to  the  country,  must  now  be  with  an  averment, 
in  order  to  give  the  defendant  an  opportunity  of  answering  the  new 
matter  alleged  in  the  replication^  Redshaw  v.  Hesther,  Carth.  353.' 
See  the  pleadings  in  this  case,  5  Mod.  119- 

(77)  In  Jeffry  v.  Barrow,   10  Mod.  18.  Powis,  J.  and  Eyre,  J. 
were  of  opinion,  that  by  "  the  jury,"  in  this  clause,  must  be  un- 
derstood the  jury  that  tried  the  cause ;  and  consequently,  if  thai 
jury  omitted  to  inquire  of  the  value  of  the  lands,  such  opiissior 
could  uot  be  supplied  by  another  jur}% 
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tors ' ;  for  it  is  at  the  election  of  the  obligee  to  sue  either  the 
heir,  or  the  executors. 

A  plea  by  the  heir",  that  he  claims  to  retain  a  certain  sum 
for  money  laid  out  in  repairs  (not  stating  them  to  be  necessary 
repairs)  of  the  tenements  descended,  cannot  be  supported. 

Liability  of  Devisee  under  Stat.  3  4r  4  W  S^  M.c,  14. — Be» 
fore  the  statute  of  3  &  4  W.  &  M.  c.  14.  person?  who  had 
bound  themselves  and  their  heirs  by  bond,  or  other  specialtie3, 
used  frequently  to  alienate  the  lands  of  which  they  were 
seised  in  fee  simple  by  devise,  for  the  purpose  of  defrauding 
their  creditors;  because,  at  common  law,  siich  lands  in 
the  hands  of  the  devisee  or  alienee,  were  not  liable  to  the 
specialty  creditor.  To  remedy  this  inconvenience  it  was 
enacted,  by  stat.  3  &  4  W.  &  M.  c,  14.  (the  general  view 
of  which  is,  to  prevent  such  creditors  from  being  defrauded 
of  their  debts,  and  to  put  the  devisee  on  the  same  footing 
with  the  heir'),  sec.  2.  "  that  all  wills,  limitations,  disposi*^ 
**  tions,  or  appointments  of  any  lands,  &c.  or  of  any  rent,  &c 
**  or  charge  but  of  the  same,  whereof  any  person,  at  the 
•*  time  of  his  death,  is  seised  in  fee  simple,  in  possession, 
"  reversion,  or  remainder,  or  has  power  to  dispose  of  the 
^*  same  by  will,  shall  be  deemed  only  as  against  such  cre- 
"  ditors,  their  heirs,  successors,  executors,  &c.  fraudulent 
^*  and  void."  The  third  section  provides,  "  that  such  cre- 
*^  ditors  may  maintain  debt  (78)  upon  their  bonds  and  spe- 
**  cialties,  against  the  heirs  at  law  of  such  obligors,  and 
^  against  such  devisees  jointly  (79) ;  and  such  devisees  shall 

r   10  H.  7.  Q.  b.  per  V<i7asoi\r,  JF.  C.  B.  t  Sec  the  remarks  of  Ld.  Hardwicke 

and  CapeM  f^«>  1  And.  7.  S.  P.  ^d-  on  this  Rtat.  ^a  Galtoa  r.  Haacock^ 

jndfcctl.  a  Atk.  432. 

•  Shetelworth  v.  Nerille,  1  T.  R.  454. 

*    '^.      (5r^l  In  W^i§pn^y-^Koubley,  7  East,  128.  a  question  arose,  whe- 

•-«  ^qr  t'hi^.st^tutP^^i^'e^aQ  ^Jjctioii  of  covenant  against  the  devisee, 

,^'  .r    %ucl)  a^  action  hflViugu^^ea  brought  against  the  devisee,  the  heir 

•  ./•  beinj;;  tlci^d  i.hut  i^.wij^aj^'djlden,  that  it  did  not ;  Grose,  J.  observ- 

-*/^   ij^g*  tjiatat  comniqujavVt  neither  debt  nor  covenaot  could  have  been 

'  -  ♦      AiHintained  ajraiust  th«f.  d#?visee,  but  the  lemshiture  had  eiven  a  re- 

^  .      'laedy  against  nun  by  this  statute  ;  that  remedy,  however,  was  ex- 

.^ess,  Hjjc^  was  j-oM lined  to  the  action  of  debt.     And  though  the 

#ord  •'  SL»crfalties"  V*uS  used  as  well  as  bond,  yet  construing  the 

whole  together,  it  mii^i  be  coutined  to  such  specialties,  on  which 

the  action  ot*  debt  lie?!. 

(79)  For  the  fbrm  of  the  declaration,  against  the  heir  and  de- 
visee jointly  under  this  statute,  see  Clift.  Entr.  243.  pU  19«  Lill. 
Ent.  145.  ibid.  529*  530.     2  liich.C.  P.  041. 
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**  be  chargeable,  for  a  false  plea,  in  the  same  manner  as  the 
**  heir  is  for  a  false  plea,  or  for  not  confessing  the  lands  de- 
**  scended  to  him."  The  4th  section  contains  an  exception 
in  favour  of  devises  or  dispositions  made  for  the  payment  of 
debts",  or  portions  for  children,  other  than  the  lieir  at  law,  • 
in  pursuance  of  any  marriage  contract,  bona  fide  made  before 
marriage.  The  7th  section  provides,  "  that  every  devisee 
"  made  liable  by  this  act,  shall  be  chargeable  in  the  same 
"  manner  as  the  heir,  by  force  of  this  act*,  notwithstanding 
'*  the  lands,  &c.  to  him  devised,  shall  be  aliened  before  action 
«*  brought" 

This  statute  was  intended  to  prevent  three  inconveniences : 

1.  that  the  creditor  should  not  be  defrauded  by  a  devise ;  or 

2.  by  alienation ;  3.  that  the  heir  should  not  be  charged  with 
the  whole  debt  by  his  false  plea ;  for,  at  the  common  law,  if 
on  issue  joined  on  Hens  per  descent^  it  were  found,  that  the 
heir  had  any  land,  however  little,  per  descent  in  fee  simple, 
he  was  chargeable  with  the  whole  debt,  for  his  false  plea ;  and 
the  alteration  introduced  by  this  statute  was  to  enable  the 
creditor  to  recover,  after  the  alienation  of  the  heir,  but  then 
he  is  to  take  proof  of  the  value  upon  himself,  and  recover  no 
more  of  his  aebt  than  the  value  of  the  lands  amounted  to. 

If  debt  is  brought  on  the  obligation  of  the  ancestor  against 
an  infant  heir^^,  he  majr  plead  his  non-age  and  pray  that  the 
parol  may  demur.  This  privilege  is  confined  to  infant  heirs*, 
to  whom  lands  have  come  by  descent  from  the  specialty 
debtor ;  and  not  being  expressly  given  to  infant  devisees  by 
the  preceding  statute,  they  cannot  claim  the  benefit  of  it 

Judgment.-^lf  the  heir  confesses  the  action,  and  declares 
with  certainty  the  assets  which  he  has  by  descent,  the  judg- 
ment  shall  be  that  the  plaintiff  do  recover  his  debt  and  da^ 
mages  *,  to  be  levied  of  the  assets  descended  (80). 

«  SeeGotlT.  Alkiuton,  Willes,  591.       a  Dsrye  y.  Pepye,  Plow.  4S9.  recoy. 
%  See  B.  5.  ante.  ntzed  by  Holt,  C.  J.  in  Smith  t.  An* 

y  Glib.  Hist,  of  C.  B.  56.  gel,  7  Mod.  44. 

I  Flasket  ▼.  fieebey  &  others,  4  East*s 
R48  5. 

II  -  -      -..  -        ^ TfT- 

(80)  Under  this  judgment,  the  plaintiff  is  entitled  to  have  in 
execution  all  the  land  descended.  And  this  was  the  rule  at  the 
common  law,  although  the  lands  in  the  possession  of  the  ancestor 
were  not  liable  to  any  execution.  And  the  reason  of  the  distinct 
tion  appears  to  be  this,  that  the  assets  descended  are  the  only  fruit 
which  the  creditor  can  derive  from  an  execution  against  the  heir, 
the  goods  and  chattels  of  the  debtor  belonging  to  his  personal  re* 
pr^sentative.    Per  Sir  £•  Coke^  in  Harbert's  case,  3  Rep.  12.  a* 


570  DEBT. 

If  the  heir  confesses  the  action^,  and  says  that  he  has  no- 
thing by  descent  but  a  reversion,  after  the  des^th  of  A.  B.  of 
so  many  acres  of  land,  situate,  &c.  the  plaintiff  may  pray  a 
special  judgment,  that  he  recover  the  debt  and  damages  to  be 
levied  of  the  said  reversion,  quando  accident  *. 

If  the  heir  pleads  riens  per  descent  *,  or  payment  by  a  co- 
obligor^,  and  it  is  found  against  him,  the  judgment  shall  be 
general ;  that  is,  to  recover  the  debt  and  damages. 

Execution. — As  the  judgment  in  debt  against  an  heir,  upon 
riens  per  descent  pleaded  and  found  against  him^  is  general, 
so  is  the  execution.  And  the  plaintiff  may  have  execution 
by  writ  of  elegit,  of  a  moiety  of  all  the  lancis  of  the  heir;  as 
well  of  those  w^hich  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (81). 

If  the  heir  suffers  judgment  to  go  by  default,  and  does  not 
shew  with  certainty  the  assets  descended,  the  judgment  shall 
be  general,  and  the  execution  may  be  awarded  against  the  heir 
as  for  his  own  debt,  by  capias  ad  satisfaciendum  against  his 
person',  or  fi.fa*  against  his  goods  and  chattels \ 

If  judgment  is  given  against  the  heir  upon  demurrer  (82), 
the  body  of  the  heir  may  be  taken  in  execution'. 

« 

b  Dy.  373.  b.  %  Barker  ▼.  Borne,  Moore,  599.  and 

c  Per  Holt,  C.  J.  Cartb.  199.  Cro.  Eliz.  699.    Trewim«rd*s  cue^ 

d  91  Ed.  3. 9.  b.  pi.  98.  Doctr.  pi.  I8l .  Plowd.  440.  b.  S.  P. 

Allen  T.  Holdeo,  9  Rol.  Abr.  71.  pi.  b  Poxon  t.  Smtrt,  C.  B.  Hill.  4  G.  9. 

8.8ty.  987,  988.  S.  C.  MSS. 

e  Brandlin  v.  Milbank,  Cartb.  93.  i  Greneamitb  t.  Brackbole,  cited  in 

f  91   Edw.3.  9.  b.   pi.  98.    Hinde  y.  Plow.  440.  b. 

Lyon,  9  Leon.  11. 


(81)  It  Beems,  however,  that  the  p1aint'i£F  is  not  compelled  to  sue 
an  elegit  in  this  case,  but  he  mav  suggest  that  the  defendant  has 
certain  lands  (describing  them)  by  descent,  and  pray  execution 
against  such  lands;  for  possibly  the  heir  may  not  have  any  other 
than  those  which  he  has  by  descent     2  Rol.  Ab.  71.  pK  3. 

(82)  And  so,  if  the  heir  is  condemned  on  any  plea  whatsoever, 
or  by  default,  or  without  plea  for  any  cause,  the  practice  is  for  the 
plaintiff  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  unless  he  confesses  the  debt  and  shews  the  cer*" 
tainty  of  the  lands  descended.  Per  Plowd.  in  Davye  v.  Pepys, 
Plow.  440.  b.  It  was  said  by  Holt,  C.  J.  delivering  the  judgment 
of  the  court  in  Smith  v.  Angell,  Ld.  Ravm.  783.  that  the  foregoing 
resolution  in  Plowden  had  been  always  held  to  be  law. 
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yiL  l)eht  on  JudgmenL 

Debt  lies  upon  a  judgment,  within  or  after  the  year  after 
the  recovery'^.  An  action  of  debt  may  be  maintained  in  the 
Court  of  King's  Bench  or  Common  Pleas,  upon  a  judgment 
recovered  in  one  of  the  courts  of  the  city  of  London  by  spe- 
cial custom ;  although  the  original  action  could  not  have  been 
brought  in  the  superior  courts  ^  Debt  lies  on  a  judgment  for 
damages  in  a  real  action;  for,  by  the  judgment,  the  damages 
are  reduced  to  personalty ;  as  for  damages  recovered  in  an 
action  of  waste".  So  on  a  judgment  in  scire  facias  on  a  re- 
cognizance". Debt  also  lies  upon  a  judgment  of  nonsuit,  for 
costs  in  an  inferior  court  In  an  action  of  this  kind,  a  gene- 
ral statement  of  the  proceedings  in  the  inferior  court  will  be 
sufficient,  without  setting  forth  the  plaint  and  the  subsequent 
proceedings  thereon ;  neither  is  it  necessary  to  aver,  that  the 
plaint  in  the  court  below  was  levied  for  a  cause  of  action 
arising  within  its  jurisdiction*. 

Debt  on  judgment  lies  only  where  the  judgment  remains 
unsatisfied  >*•  Hence,  where  the  defendant  had  been  taken 
in  execution  on  a  judgment,  and  afterwards  was  discharged 
put  of  custody,  with  the  consent  of  the  plaintiff,  upon  en- 
tering into  an  agreement  to  pay  the  debts  by  instalments,  part 
whereof  the  defendant  had  accordingly  paid,  but  had  failed  in 
payment  of  the  remaining  part ;  it  was  nolden,  that  the  plain- 
tiff could  not  maintain  an  action  upon  the  judgment 

The  venue  in  this  action  must  be  laid  in  the  county  where 
the  judgment  was  given,  and  not  in  the  county  where  the 
original  cause  of  action  arose  ^.  The  defendant  cannot  plead 
nil  debeVi  because  the  judgment  is  conclusive  evidence  of  the 
debt  But  if  there  be  not  any  such  record  as  the  plaintiff  has 
declared  on,  the  defendant  must  plead  nul  tiel  record ;  which 
issue  is  tried  by  producing  the  record  itself,  if  it  be  a  record  of 
that  court  where  the  action  is  brought ;  but  if  it  be  a  record 
of  another  court,  then  it  is  to  be  certified  unto  the  court  where 
the  action  is  depending;  and,  if  there  be  a  variance  between 
the  record  declared  on  and  the  record  produced  or  certified, 
the  plaintiff  fails  in  his  proof.  See  further  as  to  this  plea,  and 
the  replication  thereto,  ante,  Sect  IV. 

k  43  Edw.  3.  9.  b.  p  Vij^ers  r.  Aldricb,  4  Birr.  S489.  re- 

I  Matioii  T.  Nicholb,  i  Roll.  Abr.6oo.  cognised  in  Jaques  ?.  Witby,  i  T. 

1. 45.  R.  557. 

m  43  £.  3.  3.  q  Hob.  19Q. 

B  Lovelepe'icase,  9  Leon.  14.  r  Gilb.  Debt. 
#  Murray  t.  WiIiob,  1  Wife. 3]6* 
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A  plea  of  nul  tiel  record*^  pleaded  to  an  action  of  debt  oa 
an  Irish  judgment  recovered,  must  conclude  to  the  country ; 
for  though,  since  the  union,  such  judgment  be  a  record,  yet 
it  is  only  proveable  by  an  examined  copy  on  oath,  the  vera* 
city  of  wnich  is  only  triable  by  a  jury* 

A  writ  of  error  pending  on  the  judgment  may  be  pleaded 
in  abatement^  but  not  in  bar".    If  the  defendant  bring  a  writ 
of  error,  and  the  plaintiff  bring  another  action  on  the  judg- 
ment and  recover,  he  cannot  sue  out  execution  on  the  second 
judgment,  until  the  writ  of  error  be  determined*. 

The  more  regular,  as  well  as  the  least  expensive  mode  by 
which  a  plaintiff  may  reap  the  benefit  of  his  judgment  is,  by 
writ  of  execution;  hence,  the  proceeding  by  action  of  debt 
being  considered  as  a  vexatious  and  oppressive  mode  of  en- 
forcing .the  judgment,  is  discountenanced  by  the  courts  in 
Westminster  hall ;  and  by  a  late  statute  (43  G.  3.  c.  46.  8. 4. 
Lord  EUenborough's  act)  **  the  plaintiff  in  such  action  shall 
**  not  recover  costs,  unless  the  court  in  which  the  action  it 
**  brought,  or  somejudgeof  the  same  court,  shall  otherwise 
"  order." 


VIIL  Debt  for  Rent  Arrear—Stat.  4  G.  2.  c.  f28. 
against  Tenants  holding  over  after  Notice  from 
Landlord — Stat.  1 1  6. 2.  c.  19.  against  Tenants 
holding  over  after  Notice  given  by  themselves-^ 
Declaration-'-^Debt  for  Use  and  Occupatiofi-^ 
Pleadings^^Evidence. 

If  a  lease  be  of  lands  or  tenements  for  years r,  or  at  will ', 
rendering  rent,  debt  lies  for  the  recoveiy  of  rent  arrear,  by 
the  common  law.  So  if  a  lease  be  for  life*,  after  the  estate 
of  freehold  determined,  debt  lies  for  the  arrears,  by  the  com« 
mon  law :  And  now,  by  stat.  8  Ann.  c.  14.  s.  4.  though  a 
lease  for  lifebe  continuing,  any  person  having  rent  due  on  such 

•  Collini  T.  Ld.  Mathew,  5  East,  473.  y  Lit.  f .  58. 

t  AbyT.  Buxton,  Carth.  1.  z  Id.  f .  79. 

«i  Rofera  ▼.  Mayboe,  Cartb.  1.  a  |  Rol.  Abr.  596.  pi.  X  U 
X  TaBwdlT.  Stone,  4  Burr.  8454.  Bea* 
well  r.  Black,  9  T.  R.  643. 
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lease,  may  bring  debt  for  the  same,  in  the  same  manner  a^  if 
due  upon  a  lease  for  years. 

At  common  law,  if  a  person  seised  of  rent-service,  rent- 
charge,  rent-seek  or  fee  farm  in  fee  simple  died*,  and  there 
was  rent  arrear,  neither  his  heir  or  executor  could  maintain 
an  action  of  debt  for  such  rent:  the  heir  was  not  competent  to 
sue,  because  he  was  a  stranger  to  the  personal  contracts  of 
his  ancestor ;  and  the  executor  was  incompetent,  inasmuch 
as  he  did  not  represent  his  testator  as  to  any  contracts  relating 
to  the  freehold  and  inheritance.  To  obviate  this  inconvenience 
it  was  enacted  by  stat  32  H.  8.  c.d7.  s.  1.  that  an  executor  or 
administrator  of  any  person  seised  of  rent-service,  rent-charge, 
or  rent-seek,  or  of  a  fee  farm  rent,  in  fee,  in  tail,  or  for  life, 
might  maintain  debt  against  the  person  who  ought  to  pay  the 
same,  and  his  personal  representative  (83). 

The  action  must  be  brought  against  the  persons  who  took 
the  profits  when  the  rent  became  in  arrear  %  or  against  their 
executors  or  administrators. 

If  A.  make  a  lease  for  life*,  or  a  gift  in  tail,  reserving  a  rent, 
that  is  a  rent-service  within  this  statute. 

The  act  is  remedial  %  and  extends  to  the  executors  of  all 
tenants  for  life. 

If  lessee  for  years  assign  over  the  term  reserving  a  rent,  he 
may  maintain  debt  for  such  rent  arrear,  although  he  has  not 
any  reversion'. 

By  Stat  4  Geo.  2.  c.28.  s.  1.  "  If  tenants  for  life,  lives,  or 
•*  years  (84),  or  other  persons  coming  mto  possession  of  any 
*^  lands,  &c.  under  or  by  collusion  with  such  tenants,  shal) 

b  1  Inst.  169.  ••  c  HooW.  Bell,  Ld.  Raym.  179. 

c  1  Init.  162.  b.  f  NewcombcT.  Harrey,  Cartb.  161. 

d  lb. 


(83)  The  action  is  local,  and  must  be  brought  where  the  land 
lies.     Bull.  N.  P.  177. 

(84)  **  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por- 
tion of  a  year,  may,  for  some  purposes,  be  considered  and  deno- 
minated a  tenant  for  years.  But  this  is  a  penal  statute,  and  to  be 
construed  strictly.  I  cannot,  therefore,  include  a  tenant  from 
week  to  week  in  the  description  of  tenants  for  life,  lives,  or  years; 
and  I  do  not  remember  any  instance  of  a  tenant  for  a  less  time  than 
a  year  being  held  within  this  statute.'"  Per  Ld.  EUenborough,  C»  J» 
Lloyd  V.  Rosbee,  2  Camp.  N.  P.  C.  455. 
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wilfully  (85)  hold  over  after  the  detennination  of  tbeii" 
term  (86),  and  after  demand  made  (87),  and  notice  in 
writing  (88)  given,  for  delivering  the  possession  thereof,  by 
their  landlords  or  lessors,  or  persons  entitled  to  the  rever^ 
sion  or  remainder  of  such  lands,  &c  or  their  agents  (89) ; 


(85)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will 
not  be  considered  as  wilfullv  holding  over  within  the  meaning  of  this 
statute;  though  it  may  be cf ecided  eventually,  that  he  had  no  right* 
Wright  V.  Smith,  5  Esp.  N.  P.  C.  203. 

(86)  Where  the  demise  id  for  a  certain'  time,  e.  g.  for  one  J^ 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the 
year  to  put  an  tmd  to  the  tenancy.    8  East,  36  U 

(87)  In  Wilkinson  ▼.  Colley,  5  Burr,  9694.  the  court  consider- 
ing this  as  a  remedial  law  in  favour  of  landlords,  the  penalty 
being  given  to  the  party  grieved,  held,  that  a  notice  to  quit  in 
writing  included  a  demand. 

On  the  authority  of  this  case  it  was  holden*,  by  three  judges, 
that  where  a  woman,  tenant  from  year  to  year,  had  received  a  Writ- 
ten notice  to  quit,  and  before  the  expiration  of  the  year  married,  it 
was  not  necessary  for  the  landlord  to  make  a  demand  on  the  husband 
in  order  to  entitle  him  to  maintain  an  action  against  the  husband, 
on  this  statute,  for  wilfully  holding  over.  Cbambre,  J.  differed 
from  the  other  judges,  conceiving,  that  a  demand  ought  to  be  made 
upon  the  party  against  whom  a  penal  action  is  brought.  N.  la  a 
case  of  this  kind  the  husband  may  be  sued  alone,  and  it  is  not  ne« 
cessary  to  join  the  wife  for  conformity,  the  husband  being  in  pos« 
session  of  the  estate  at  the  time  when  possession  is  to  be  delivered, 
and  consequently  the  ofi^nce  beiag  committed  by  him ;  for  the  of- 
fence, which  consists  in  not  complying  with  the  demand  to  deliver 
possession  at  the  time,  when  it  ought  to  be  complied  with,  is  not 
complete  until  the  day  for  delivering  possession  arrives:  The  de- 
mand need  not  be  made  either  on  or  before  the  expiration  of  the 
term,  but  may  be  made  afterwards;  e.  g.  six  weeks  afterwards,  the 
landlord  not  having  in  the  mean  time  done  any  act  to  recognize  the 
defendant  as  continuing  to  be  his  tenant ;  but  the  landloi^  will  be 
entitled  to  double  the  yearly  value  only  from  the  time  of  giving  no- 
tice to  quit  and  making  demand.     Cobb  v.  Stokes,  8  Cast,  358. 

(88)  Notwithstanding  the  order  in  which  the  words  stand  in  this 
Stat.,  from  which  it  should  seem  that  the  notice  ought  to  be  given 
afier  the  determination  of  the  term,  yet  the  notice  may  be  eiven 
before  the  expiration  of  the  term.  Cutting  v.  Derby,  2  Bi.  R. 
1075. 

(81))  A  receiver  appointed  under  an  order  of  the  Court  of  Chan* 
eery,  is  an  agent  within  the  meaning  of  this  statute.  Wilkinson  v. 
Coilcy,  5  Burr.  2694# 

•  Lake  w.  Sroiihi  1  Boe.  k  Pvl.  N*  R.  174. 
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mich  persons  so  hcdding  over  shall,  for  the  time  they  shall 
so  hold  over,  pay  to  the  persons  kept  out  of  possession, 
their  executors,  administrators  or  assigns,  at  the  rate  of 
double  the  yearly  value  of  the  lands,  &c.  for  so  long  time 
as  the. same  are  detained,  to  be  recovered  by  action  of  debt, 
**  whereunto  the  defendant  shall  be  obliged  to  give  special 
**  bail,  against  the  recoveiy  of  which  penalty  there  shall  not 
**  be  any  relief  in  equity." 

One  tenant  in  common  may  maintain  an  action  on  this  sta** 
tute',  without  his  companion,  for  double  the  yearly  value  of 
his  moiety. 

An  action  on  this  statute  may  be  brought  after  a  recoveiy 
in  ejectment  The  defendant*^,  after  having  held  of  the  plain- 
tiff a  farm  for  fourteen  years,  received  a  regular  notice  to  quit 
on  the  12th  of  May  1806,  and  the  possession  was  then  de- 
manded of  him ;  but  he  refused  to  deliver  it  up,  and  held 
over  till  the  7th  of  February  1807:  whereupon  the  plaintiff 
brought  his  ejectment  agamst  the  defendant,  and  recovered 
possession ;  and  afterwards  brought  this  action  of  debt  upon 
the  Stat.  4  Geo.  2.  c.28.  for  double  the  yearly  value  of  the  pre- 
mises, in  the  interval  between  the  expiration  of  the  notice  to 
quit,  (which  was  the  day  of  the  demise  in  the  ejectment)  and 
the  time  of  recovering  possession  under  the  ejectment  The 
declaration  was  in  the  usual  form,  alleging  the  demise  to  and 
holding  by  the  defendant;  the  demand  of  possession  and  notice 
in  writing  to  deliver  up  the  premises  at  the  end  of  the  term. 
On  the  12th  of  May  1806;  the  subsequent  refusal  of  the  de- 
fendant, and  his  wilfully  holding  over  for  three  quarters  of  a 
year  after  the  12th  of  May ;  and  the  annual  value  of  the  pre- 
mises. It  was  objected  on  the  part  of  the  defendant,  that  the 
plaintiff  having  before  recovered  the  premises  by  the  eject- 
ment, and  thereby  treated  the  defendant  as  a  trespasser^  the 
action  of  debt  upon  the  statute,  in  which,  as  it  was  said,  the 
defendant  was  proceeded  against  as  tenant^  could  not  be  main* 
tained ;  but,  per  Lord  EHenborough,  C.  J.  there  is  no  incon- 
gruity in  the  landlord's  bringing  this  action  for  the  double  va- 
lue after  a  recovery  in  ejectment.  The  legislature  considered, 
that  in  many  cases,  the  single  .value  might  not  be  a  compen- 
sation to  the  landlord  for  having  been  kept  out  of  possession 
by  the  misconduct  of  the  tenant,  and  therefore  they  gave  him 
double  the  value.  It  has  no  reference  to  any  antecedent  remedy 
which  the  landlord  had  to  recover  possession  by  ej'ectment, 
but  is  cumulative.    The  two  actions  are  brought  diverso  in^ 

g  Cutting;  v.  Derby,  9  Bl.  Rep.  1077.      h  Soulsby  v.  Nevin,  B.  R.  49  G.  9. 
•  9  Eaut/  310. 
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Mtu:  the  ejectment  is  in  order  to  get  possession  of  the  pre* 
mises  wrongfully  withheld ;  the  action  of  debt  for  the  double 
value  is  in  order  to  indemnify  the  landlord  for  the  wrong.  The 
other  judges  concurred  with  the  C.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count 
for  double  the  yearly  value^;  and  in  thesecond,  for  use  and 
occupation.  The  defendant  pleaded  as  to  the  demand  in  the 
first  county  and  as  to  parcel  of  the  demand  in  the  second 
count,  nil  debet ;  and  as  to  the  residue,  (being  the  amount 
of  the  single  rent)  the  defendant  pleaded  a  tender,  and  paid 
the  money  into  court,  which  the  plaintiff  took  out  of  court, 
but  proceeded  to  trial.  It  was  contended  on  the  part  of  the 
defendant,  that  there  should  be  a  non-suit,  because  the  plea 
of  tender  of  rent  covered  the  whole  period,  for  which  the 
double  value  was  claimed  in  the  first  count;  and  the  accept- 
ance of  the  tender,  which  adopted  the  terms  and  character  of 
it,  must  be  taken  to  be  an  admission  by  the  landlord,  that 
the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  during  the  whole  period  for  which 
the  rent  was  claimed,  and  that  he  received  the  tender,  as  of 
rent  for  the  same  premises ;  and  consequently  it  operated  as 
ft'waver  of  the  penalty.  Butthe  court  held,  that  plaintiff  was 
not  estopped  from  taking  the  money  as  part  of  the  larger  sum 
claifned,  and  that  going  on  with  the  suit  shewed  that  he  did 
not  mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

Stat.  11  G.  a.  c.  19.  s.  18.— By  stat  11  Geo.  2.  c.  19.  ».  18. 

If  any  tenant  (90)  shall  give  notice  (91)  of  his  intention  to 
quit  the  premises  holden  by  him,  at  a  time  mentioned  in 
such  notice,  (92)  and  shall  not  deliver  up  the  possession 
thereof  accordindy,  then  such  tenant,  his  executors,  or 
*'  administrators,  shall,  thenceforward,  pay  to  the  landlord 
"  double  the  rent  which  he  should  otherwise  have  paid^  to  be 

i  Ryal  ▼.  Ricb,  lo  Eait,  48. 
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(90)  A  tenant  for  a  year  under  a  parol  demise,  is  a  tenant  within 
this  statute.     Timmins  v.  Rawlinson,  3  Burr.  1603. 

(91)  It  is  not  necessary  that  this  notice  should  be  in  writing. 
TimminsY.  Rawlinson,  3  Burr.  l603. 

(92)  There  must  be  some  fixed  time  mentioned.  A  notice  that 
the  tenant  will  quit  as  soon  as  he  can  possibly  get  another  situation 
will  not  enable  the  landlord  to  recover  under  this  statute,  although 
he  can  prove  that  the  tenant  had  got  another  situation.  Farraoce 
V.  Elkington,  2  Camp.  N.  P.  C.  591. 
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levied  (1)3),  sued  for,  and  recovered,  at  the  same  times  and 
in  the  same  manner  as  the  single  rent  could;  and  such  dou- 
ble rent  shall  continue  to  be  paid  during  all  the  time  such 
**  tenant  shall  continue  in  possession  (94). 

Declaration. — Debt  for  rent,  by  the  lessor  against  the 
lessee,  may  be  brought  either  where  the  land  lies,  or  the 
deed  was  made"^;  but  debt  by  the  grantee  of  the  reversion 
against  lessee*,  or  by  lessor  against  the  assignee  of  the  term* j 
or  by  grantee  of  the  reversion  against  assignee  of  the  terra*, 
is  maintainable  on  privity  of  estate  only,  consequently  is  local, 
and  must  be  brought  in  that  county  where  the  lands  are. 

If  the  venue  is  laid  in  the  wrong  county,  advantage  may,  be 
taken  of  it  on  demurrer". 

It  is  a  general  rule,  that,  wherever  an  action  is  founded  on 
a  deed,  the  deed  must  be  declared  upon.  But  the  action  of 
debt,  for  rent  arrear,  forms  an  exception  to  this  rule;  for  in 
this  case  it  is  not  necessary  to  declare  upon  the  deed  p. 

Debt  against  an  executor  for  rent  incurred  during  the  life 
of  the  testator,  must  be  in  the  detinet  only^.  But  for  the 
rent  incurred  after  the  death  of  the  lessee,  the  action  may  be 
brought  either  in  the,  debet  and  detinet',  or  in  the  detinet 
only*;  for  the  lessor  has  his  election  (95).  Debt  by'  or 
against"  an  executor  or  administrator,  for  rent  arrear,  partly 
in  time  of  testator  or  intestate,  and  partly  in  time  of  executpr 

k  Patterson  v.  Scott,  Str.776.  '  p  Adm.  per  Cur.  in  Atty  v.  Pariah,  1 

I    Bord   V.    Cudinorc,  Cro.  Cur.    133.  Bos.  &  Pul.  N.  R.  109. 

Trahearne  v.  Cleabrooke,  W.  Jones,  q  i  Roll.  Abr.  G03.  (S.)  pi. 9. 

4:1.     Tliral«   V.  Cornwall,  1   VVils.  r   Rith  v.  Frank,  Cro.  Jac.  238.     t 

165.  Bulstr.  32.  'S.  C.  Mawlc  v.  Cacyftyr, 

in  Per  C«r.  in  Patterson  v.  Scott,  Str.  ,     Cro.  Jac,549. 

776.  8   Ro>ston  V.  Cordrye,  Alcyn,  4y. 

IT  See  Barker  v.  Dainer,  Carth.  183.  t  Smilk  v.  Norfolk,  Cro.  (.ar.  225. 

4»  3  Lev.  80.  1  Wils.  iG.).  u  Avlnicr  ▼.  Hide,  M.   130.2.   B.  R. 

MSS. 


(fl3)  That  i«,  by  distress. — N,  This  riniiedy  was  pursued  in 
Titnmins  v.  Kawlinson. 

(94)  It  seems,  that  there  would  bean  inconi^ruity  in  applying? th^ 
remedy  ^iven  by  this  statute  for  double  rent  after  the  remedy  by 
ejectraeiit,  which  treats  the  person  in  possession  as  a  trespasser; 
PerLd.  Elienborougb,  C.  J.  9  East,  314. 

(95)  The  only  inconvenience  of  suinj^  in  the  detinet,  is  to  the 
plaintiff  himself,  ulio  waves  his  right  to  demand  satisfaction  out  of 
the  estate  of  the  defendant,  Hnd  coiitentsiiimself  with  what  the  tes-^ 
tator*s  estate  will  afford.     Alcyn,  43. 
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or  administrator,  is  well  brought  in  the  detinet  only.  If,  in 
such  case,  the  plaintiff  in  the  sanie  declaration  chai^  the 
defendant  in  the  detinet  for  the  rentarrear  in  time  of  testator 
or  intestate',  and  in  the  debet  or  detinet  for  the  rent  aneap 
in  his  own  time,  the  declaration  will  be  bad  on  demurrer; 
because  several  judgments  would  be  required.  It  seems, 
therefore,  that  if  the  lessor,  in  such  case,  will  not  wave  hi* 
right  of  demanding  satisfaction  out  of  the  estate  of  the  de- 
fendant, he  must  bring  two  actions. 

Detinet  for  rent  against  an  executor  of  lessee  is  transitoiy  '; 
because  it  is  for  arrears  in  the  testator^s  time :  but  when  it 
is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor*t 
time,  it  must  be  where  the  land  lies* ;  for  in  this  case  the 
executor  is  changed  as  assignee  on  the  privity  of  estate,  and 
not  on  the  privity  of  contract 

If  A.  demises  land  by  indenture  to  B.  for  years  ■,  yieldii^ 
rent,  and  B.  dies,  making  C.  his  executor,  the  lessor  may 
have  debt  against  the  executor  for  the  rent  reserved,  and  ar- 
rear  after  the  death  of  the  lessee,  although  the  executor 
never  entered  nor  agreed ;  for  the  executor  represents  the 
person  of  the  testator,  and  the  testator  by  the  indenture  was 
estopped  and  concluded  during  the  term  to  pay  the  rent 
upon  his  own  contract ;  and,  therefore,  although  the  rent  is 
higher  than  the  profit  of  the  land,  yet  the  executor  cannot 
wave  the  land,  but,  notwithstanding  that,  he  shall  be  charged 
with  the  rent  (96). 

Debt  for  Use  and  Occupation. — In  the  case  of  demise,  not 
by  deed,  the  action  of  debt  for  use  and  occupation  has  been 
substituted  for  the  ancient  method  of  declaring  in  debt  for 
rent    The  first  case  in  which  it  was  determined,  that  aa 


%  Salter  ▼.  Codbold,  3  Lcr.  74. 

JGilb.  Debt,  B.  s.  c.  9. 
Curmel  r.  Lissct,  9  Lcr.  SO. 


a  Afjted  by  9  Justices  in  Hovse  r. 
Webster,  Yclr.  103. 


(90)  See  also  Helier  v.  Casebert,  1  Lev.  127.  where  Wynd- 
ham,  J.  said,  that  an  executor  cannot  wave  a  term,  ao  as  not  to  be 
charged  for  the  rent,  if  be  has  assets;  for  he  is  bound  to  perform 
all  the  contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  tha 
▼alue  of  the  land  or  not;  which  was  not  denied.  And  KelTnge,J. 
Kiid,  that  he  could  not  so  wave  it,  but,  that  he  should  be  charged  in 
the  detinet,  on  which  the  assets  would  come  into  question.  And 
if  he  continues  the  possession,  he  shall  be  charged  in  the  debet  and 
detiuet  in  respect  of  the  perception  of  the  profits,  whether  he  has 
assets  or  not ;  to  which  Twysden,  J.  agreed.  See  aUo  BilHngfiurat 
f .  Speerman,  Salk.  ^97*  to  the  same  effect* 
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action  of  debt  might  be  maintained  for  use  and  occupation, 
was  the  case  of  Stroud  v.  Rogers,  H.  32  G.  3.  C.  B.  reported 
shortly  in  a  note  to  a  similar  determination  in  the  Court  of 
King's  Bench,  in  Wilkins  v.  Wingate,  M.  35  G.  3.  B.  R.  6  T. 
R.  62.  The  generality  of  the  form  of  declaring,  permitted  in 
the  action  for  use  and  occupation,  renders  it  very  convenient ; 
for  it  has  been  holden,  that  a  declaration  in  debt,  not  setting 
forth  any  demise  in  the  premises^,  nor  for  what  term,  or 
what  rent  they  were  demised,  nor  how  long  the  defendant 
had  occupied  them,  nor  when  the  sum  claimed  to  be  due  for 
the  use  and  occupation  became  due,  nor  for  what  space  of 
time,  is  sufficient  to  enable  the  plaintiff  to  recover  for  use 
^nd  occupation.  So  where  the  declaration  omitted  the  place 
where  the  premises  were  situated*^,  it  was  holden  good  on 
special  demurrer,  there  not  being  anv  locality  in  the  action^ 
1  he  inconvenience  resulting  to  the  aefendant  from  this  ge- 
neral form  of  declaring,  is  remedied  by  permitting  the  de- 
fendant to  call  on  the  plaintiff  for  the  particulars  of  his  de- 
mand. 

Pleadings.'-^General  Issue. — ^In  debt  for  rent,  upon  a  de- 
mise of  land,  if  the  rent  be  reserved  by  deed  indented,  the 
defendant  may  plead  non  est  factum  •* ;  if  without  deed,  non 
dimisit,  or  nothmg  in  arrear,  or  that  the  defendant  never  en- 
tered. So  in  debt  for  rent,  the  defendant  may  plead  nil  debet^ 
although  the  rent  be  reserved  by  indenture ;  for  the  indenture 
does  not  acknowledge  a  debt  like  an  obligation,  since  the  debt 
accrues  by  the  subsequent  enjoyment  {97). 

Upon  nil  debet,  the  last  receipt  is  presuniptive  evidence 
that  all  the  rent  before  the  receipt  is  paid  *•  The  plea  of  nil 
debet  traverses  the  whole  declaration '. 

In  debt  for  rent,  against,  the  lessee «,  or  his  personal  re- 
presentative**, an  assignment  before  the  rent  became  due, 

h  ^troud  V.  Rogers,  sup.  and  cited  by  d  Gilb.  C.  H.  61.  drd  Ed. 

L<;   Blauc,  J.  in   King  r.   Frazer,  e  Gilb.  Debt.  B.  3.  c.  2. 

6  East,  354.  f  Per  Holt,  C.  J.  Salk.  56a. 

c  King  V.  Frazer,  6  Eaat,  348.    See  n^  Walker's  caue,  3  Rep.  22.  a. 

also  Eglerv.  Marsden,  5  Tauut.  25.  h  Helicr  r.  Caiiebeit,  1  Lev.  197.  . 

and   Davies  v.    Edwards,  3  Maule 

and  Seiiryn,  380. 


(97)  "  There  is  a  difference,  where  the  specialty  is  but  an  ini^ 
ducement  to  the  action,  and  matter  of  fact  is  the  foundation  of  it, 
there  nil  debet  will  be  a  good  plea ;  as  in  debt  for  rent  by  indenture, 
the  plaintiff  need  not  set  out  the  indenture."  Per  cur.  in  Warreu 
V.  Cousett,  Ld.  Raym.  1503. 
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cannot  be  pleaded  in  bar  of  the  action;  for  the  privity  of  con- 
tract remains  notwithstanding  the  assignment :  but  an  assign- 
ment and  an  accept/tncc  on  the  part  of  the  lessor  uf  the  aS" 
si'snee  as  his  tenant  may  be  pleaded  in  bar  either  by  the 
lessee*,  or  his  personal  reprt-seiUative^;  beaiuse  the  lessors 
acceptance  of  the  assignee,  as  his  tenant,  destroys  the  privity 
of  contract  (<j8). 

'  Upon  this  principle  it  wras  holden,  that  debt  would  not  lie 
on  the  reddendum  against  the  lessee'  for  rent  accruing  after 
his  bankruptcy,  when  he  had  ceased  to  occupy  the  premises, 
and  the  assignee  was  in  possession  under  the  commissioners' 
assignment,  the  lessor  s  assent  to  such  assignment  being  vir- 
tually in  the  statute  authorizing  the  assignment,  and  being 
equivalent  to  an  express  assent  (J)9). 

Eviction, — In  debt,  as  in  other  remedies  for  rent  arrear,  an 
eviction  may  be  pleaded  in  bar,  for  that  occasions  a  suspension 
of  the  rent;  but  care  must  be  taken  that  an  eviction,  or  such 
facts  as  amount  in  law  to  an  eviction,  be  stated  in  the  plea; 
for,  if  a  mere  trespass",  or  an  illegal  ouster"  only,  be  stated, 
the  plea  wmII  be  insufficient.     See  post,  n.  103. 

If  the  land  be  evicted,  or  the  lease  determine  before  the 
legal  time  of  payment,  no  rent  shall  be  paid®  ;  because  there 
fehall  never  be  any  apportionment  in  respect  of  part  of  tJie 
time,  as  there  shall  be  in  respect  of  part  of  the  land  (100). 
Hence,  at  common  law,  if  tenant  for  life  made  a  lease  for 

i   Mirtli  V.  Bruce,  Cro.  Jac.  3-U.  m  Reynoldi  v.  Buckle,  Hob.  3?6. 

k  Marrow   v. /I'urpin,  Cro.  Eliz.  7l5.  .    Hunt  v.  Cope,  ('owp  i>4>. 

Mour,  OOO,  p].  829.  S.  C.  n  VocheU  v.  DancantcH,  Morr,  S91. 

1  WacUiaiii  T.  Marlowe,  M.  85  G.  3.  o  Cluifs  case,  lO  Rep.  lis.  a. 

B.  R.6  East,  314.  11. 


(98)  Although  debt  will  not  lie  in  this  case,  yet  covenant  may 
be  maintained  for  the  breach  of  an  express  covenant.  Bachelor  v. 
Gage,  Cro.  Car«  188«  ante,  p.  440. 

(t)9)  But  assuaipsit  lies  against  a  lessee,  from  year  to  year,  upon 
hU  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  act»rned.  Boot  v.  Wilson,  8  East,  SI  U  and 
pout,  ehap.  40.  on  Use  ainl  Occuption. 

(100)  "  Where  our  books  speak  of  an  apportionment  in  case 

where  the  lessor  enters  upon  the  lessee,  in  pari,  they  are  to  lie  nii- 

dcrstood  where  the  lessor  enters  lawfuUi/,  as  upon  a  surrender,  for- 

iViture,  or  such  like,  where  the  rent  is  lawfully  extinct  in  part."— 

1  Inst.  148.  b. 


€€ 
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years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Easter 
the  tenant  for  life  died ;  in  this  case  there  was  not  any  ap- 
portionment of  rent  for  the  three  quarters  of  a  year  (101). 
But  now  by  stat  11  Geo.  2.  c.  19.  s.  15.  "  Where  tenant 
"  for  life  dies  before,  or  on  the  day  on  which  rent  is  reserved 
"  or  made  p'^iyable,  upon  any  demise  or  lease  of  lands,  &c. 
*'  which  determines  on  the  death  of  such  tenant  for  life,  his 
"  personal  representative  may  in  an  action  on  the  case,  re- 
"  cover  from  the  under-tenant  of  such  lands,  &c.,  if  the 
"  tenant  for  life  die  on  the  day  on  which  the  same  was 

made  payable,  the  whole,  or  if  before  such  a  day,  then  a 

proportion  of  such  rent,  according  to  the  time  the  tenant 
"  for  life  lived,  of  the  last  year  or  quarter  of  a  year,  or  other 

time  in  which  the  said  rent  was  growing  due,  making  all 

just  allowances  or  a  proportional  part." 

Infancy, — ^The  general  plea  of  infancy  cannot  properly  be 
pleaded  to  debt  for  rent  arrcar  on  an  indenture  of  lease. 

In  debt  for  rent,  the  defendant  pleaded  infancy  at  the 
time  of  the  lease  made;  upon  demurrer,  the  court  held' 
that  as  the  lease  might  be  for  the  benefit  of  the  infant,  it  was 
voidable  only  at  the  election  of  the  infant,  by  waving  the 
land  before  the  rent  day ;  but  it  not  being  shewn,  that  the 
rent  was  of  greater  value  than  the  land,  and  the  defendant 
being  of  full  age  before  the  rent  day,  the  plaintiff  had  judg- 
ment. 

It  appears  from  another  report  of  the  preceding  case**,  that 
the  court  thought,  that  the  circdmstance  of  the  lessee  hating 
continued  to  occupy,  after  he  came  of  full  age,  rendered  him 
liable  for  arrears  incurred  before  he  was  of  age. 

Nil  habuit  in  tenementis. — If  the  plaintiff  declares  upon 
an  indenture  of  lease,  the  defendant  cannot  plead  nil  habuif 
in  tenementis^  or  nun  dimisit ;  because  the  defendant,  by  the 

p  Ketsey'fcasPjCro.Jftc.  330  2  BiiUtr.    q  i  Rol.  Abr.  731'. 
69.  S.  C.  Iiy  the  name  uf  Kirtoii  r.     r  Gilb.  Debt.  B.  3.  c.  3. 
Elliott,  cited  by  Vates,  J.  in  £ve1yii 
V.  Chicbester,  j  Burr.  1719. 


(lOl)  And  the  same  rule  still  holds  with  respect  to  dividends  in 
the  public  funds,  which  are  made  payable  on  rertaia  days,  like 
rent.  These  dividends  go  to  the  person  to  whom  they  are  due  at 
the  time,  and  if  the  tenant  for  life  die  between  the  times  when  they 
are  payable,  there  cannot  be  any  apportionment.  *2  Ves.  G72,  See 
also  6  £ast«  184. 
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execution  of  the  counterpart  of  the  iiylenture,  is  estopped 
from  controverting  either  the  power  of  the  plaintiff  to  de- 
mise or  the  actual  demise ;  but  otherwise  it  is,  where  the 
demise  is  by  deed  poll  %  or  by  paroL 

In  debt  for  rent  reserved  upon  a  lease  by  indenture*,  if 
the  defendant  pleads  nil  habuit  in  tenementis^  the  plaintiff 
need  not  reply  the  estoppel,  but  may  demur;  because  the 
declaration  being  on  the  indenture,  the  estoppel  appears  on 
the  record  (102). 

If  to  debt  on  a  demise,  without  deed,  the  defendant 
pleads  nil  habuit  in  tenejnentis^  the  plaintiff  ought  in  his  re- 
plication to  shew  specially  what  estate  he  had  in  the  pre- 
mises". But  if,  instead  of  doing  this,  he  replies,  "  that  he 
had  a  good  and  sufficient  title,"  and  issue  is  joined  thereon 
and  found  for  the  plaintiff,  the  defect  in  the  replication  will 
be  aided  by  the  verdict. 

Riens  in  Arrear. — Riens  in  arrear  is  a  good  plea  in  bar  to 
this  action : 

Plaintiff,  as  assignee  of  the  reversion,  declared  in  debt, 
upoli  an  indenture  of  lease',  against  the  assignee  of  the 
term  for  rent  arrear.  The  defendant  pleaded,  "  that  nothing 
of  the  rent  is  in  arrear  and  unpaid,  as  by  the  declaration  is 
above  supposed."  On  special  demurrer,  the  court  held 
the  plea  good ;  ^.ord  Mansfield,  C.  J.  observing,  that  it  was 
the  same  as  if  the  defendant  had  said  nil  debet ;  that  the 
plea  related  to  the  time  of  the  action,  and  that  it  was  the 
general  issue. 

Statute  of  Limitations. — ^By  stat  21  Jac.  1.  c  16.  a.  3. 
actions  of  debt  for  arrearages  of  rent  shall  be  commence^  and 
sued  within  six  years  next  after  the  cause  of  such  actions. 
This  statute  is  confined  to  actions  for  arrears  of  rent  ^,  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty. 

Evidence. — If  the  defendant  pleads,  levied  by  distress,  and 
so  nil  debetf  and  issue  is  joined  thereon  * ;  proof  of  payment 

■  Per  Curiam,  Ix»wi«  v.  Wallia,  1  Will,  n  Gill  t.  Glanse,  YelT.«27. 

314.  X  Wurner  v.  Theobald,  Cowp.  58S. 

t  Heath   T.  Verneden,    3   Lev.    146.  y  Freeman  T.SUcy,  HuU.  109. 

Kemp  V.  GoodQil,  Salk.  877*  *  Cecil  ▼.  Harris,  Cro.  £lis.  ]40. 


(102)  Otherwise,  if  the  plaintiff  had  declared  quod  eum  i/um- 
iiiset^     See  Speak*8  case.  Hoi).  ^OO.  « 
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will  support  the  issue  (103).  In  debt  for  rent  upon  a  lease 
for  years,  issue  being  joined  •,  whether  the  rent  were  paid  or 
liot,  the  defendant  gave  in  evidence,  that,  by  the  command 
of  the  lessor,  he  had  paid  the  rent  in  discharge  of  certain 
rent-charges  out  of  the  lands ;  and  this  was  holden  good ; 
for  payment  to  another,  by  the  plaintiff's  appointment,  is 
payment  to  .himself. 

Upon  reference  from  nisi  prius  for  the  opinion  of  the 
court  in  debt  for  rent  upon  a  demise  laid  of  three  rooms  \ 
where  it  appeared  in  evidence,  that  the  demise  was  of  three 
rooms,  with  the  use  of  the  furniture;  it  was  holden  by  the 
court,  that  the  plaintiff  had  proved  the  demise  laid  in  the 
declaration ;  Eyre,  C.  J.  observing,  that  if  a  man  demises  a 
house  with  the  use  of  his  stock,  no  term  can  be  raised  out  of 
the  stock.  Nothing  is  demisable,  but  what  is  iii  demesne. 
A  flock  of  sheep  is  not  demisable,  nor  the  furniture  here. 
6  Rep.  17.  If  a  i:nan  demises  house  and  land  with  a  stock 
of  cattle,  the  rent  issues  only  out  of  the  land,  and  the  other 
enures  by  way  of  covenant  So,  Dyer,  212.,  where  a  public 
house  with  goods  is  demised,  the  rent  issues  only  out  of  the 
house.  So  if  a  flock  of  sheep  be  demised  with  land,  and  the 
sheep  die,  there  shall  be  no  abatement  of  rent  on  that  ac*- 
count ;  for  the  rent  issues  only  out  of  the  land,  and  a  term 
for  years  cannot  be  created  out  of  a  personal  chattel. 

a  Taylor  v.  Beal,  Ore.  Elix!  323.  b  WaUh  r.  P^mbcrton,  C.  B.  M.  3  G.  8>. 

Seijt.  Lecd'M  MS. 


(109)  And  per  Holt,  C.  J.  a  release  may  be  given  in  evidence; 
for  it  proves  that  there  is  not  any  debt,  and  that  is  the  issue.  Gal- 
laway  v.  Susack,  Salk.  284.  In  debt  for  rent  upon  the  plea  of 
ftt7  debet f  the  defendant  cannot  give  in  evidence  disbursements  for 
necessary  repairs,  where  the  plaintiff  is  bound  to  repair,  for  he 
might  have  had  covenant  against  him ;  but  he  may  give  in  evi« 
dence  entry  and  eviction  by  the  plaintiff.  Bull.  N.  P.  177.  I  am 
not  aware  of  any  solemn  adjudication  on  this  point,  viz.  that  an 
eviction  may  be  (pven  in  evidence  on  niidebety  but  there  are  several 
dicta  to  this  effect.  See  Giib.  Law,  £vid.  282.— Gilb.  Debt, 
B.  3.  c.  2. — I  Mod.  35. — Id.  118. — Brown's  case,  1  Vent.  258. — 
Drake  v.  Reeve,  1  Sidf.  151.  In  the  last  mentioned  case,  it  it 
admitted,  that  this  point  had  been  questioned  formerly.  See 
Wingfield  v.  Seckford,  2  Leon.  10.  where  it  was  the  opinion  of 
three  judges.  Dyer,  Manwood,  and  Mounson^  that  eviction  could 
not  be  given  in  evidence  on  nil  debet. 
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IX,  Debt  against  Sltenff^  Sfc,  for  Escape  of  Prisoner 
in  Execution — Stat.  13  Ed.  1.  £?.  11.  I  /?.  2. 
f.  13. — fVhat  shall  be  deemed  an  Escape — Of 
Recaption — By  whom  the  Action  for  an  Escape 
may  be  brought — Against  whom — Declaration 
— Pleadings — Evidence. 

By  the  common  law,  sheriffs  and  gaolers  were  obliged  to 
keep  persons  in  execution  *'  in  close  and  safe  custody;'* 
but  it  such  prisoners  escaped,  the  only  remedy  which  the 
creditor  had  against  the  gaoler,  was,  by  an  action  upon  the 
case,  grounded  upon  the  tort ;  for,  at  the  common  law,  an 
action  of  debt  did  not  lie  for  an  escape.  The  statute  of 
Westminster  the  second  (13  Ed.  1.  c.  11.)  first  gave  the 
action  of  debt  against  the  gaoler,  who  permitted  the  escape 
of  a  person  committed  to  prison  by  auditors  for  arrears  of 
account.  That  statute,  having  authorized  the  comnaitment 
of  the  bailifl'  or  receiver,  in  cage  he  is  found  in  arrear,  pro- 
ceeds thus,  Et  caveat  sibi  vicecomes  vel  custos  (104),  ejusdem 
gaolce,  site  sit  in  libertate  sive  nan,  quod  per  commune  brtve^ 
(juod  dicitur  replegiare^  vel  alio  modo  sine  nssensu  (105)  doi> 
mini  ipsum  a  prisona  exire  non  permittat;  quod  si  fecerit^  et 
super  hoc  conmncatur^  respondeat  domino  de  damno  per  ku^ 
jusmodi  servitnttm  sibi  illato^  secundum  quod  per  patriam  tie- 
rijicare  poterit,  et  habeat  [^dominas^  suum  recuperare^  per 
breve  (lOd)  do  deb ito  [versus  custodem'],  Et  si  custos  gaola 
non  habeat  per  quod  justicietur^  vel  unde  solvate  respondeat 
superior  suus  (107),  qui  custodiam  hujusmodi  gaolce  sibi  com^ 
misity  per  idem  breve  (108). 


(104)  This  act  extendi  tp  all  keepers  of  gaols,  as  well  by, wrong 
or  de  factOy  as  de  jure.     2  Inst.  382. 

(105)  This  assent  may  be  by  parol,  and  shall  be  a  sufficient  bar 
in  an  action  of  debt  brought  for  the  escape.     1 1nst.  3S2. 

(1 06)  Although  this  statute  and  the  subsequent  stat.  1  R.  2* 
f.  12.  only  mentions  "  per  breve,"  yet  a  bill  of  debt  lies  also  by 
the  equity  of  these  statutes.     2  Inst.  382. 

(107)  When  a  person,  having  the  custody  of  a  gaol  of  freehold 
pT  inheritance,  commits  the  same  to  another,  who  is  not  sufficient^ 
the  superior  shall  answer  for  the  escape  of  the  prisoner.  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  London  in 
fee^  and  the  sheriffs  of  London  being  guardians  under  them,  and  re- 


tt 
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The  next  statute  on  this  subject  is  stat.  1  R.  2.  c.  12.  by 
which  it  is  ordained,  "  that  no  warden  of  the  Fleet  shall 
"  suffer  any  prisoner  there  being,  by  judgment  at  the  suit 
of  the  party,  to  go  out  of  prison  by  mainprize,  bail,  nor 
by  hasten,  without  making  gree  to  the  said  parties  of  that 
"  whereof  they  were  judged,  unless  it  be  by  writ  or  other 
"  commandment  of  the  king,  upon  pain  to  lose  his  office, 
and  the  keeping  of  the  said  prison.  And  if  any  such 
warden  be  attainted  by  due  process,  that  he  has  suffered 
or  let  such  prisoner  to  go  at  large  against  this  ordinance, 
then  the  plaintiffs  shall  have  their  recovery  against  the 
**  warden,  by  writ  of  debt." 

Though  this  statute  is  confined  in  terms  to  the  wardens  of 
the  Fleet*,  yet  it  has  been  holden  that  sheriffs  and  other 
gaolers  are  within  the  equity  of  it. 

On  the  preceding  statutes,  extended  by  a  liberal  construc- 
tion, the  action  of  debt  against  sheriffs  and  others  gaolers, 
for  original  escapes  out  of  execution,  is  wholly  founded. 
It  is  observable,  however,  that  these  statutes  being  in  affirm- 
ance of  the  common  law,  have  not  taken  away  the  com- 
mon law  remedy  by  action  on  the  case ;  and  that  it  is  at 
the  election  of  the  party  to  bring  either  the  one  or  the 
other**  (109).     There  are,  however,  some  advantages  attend- 

c  Plowd.  35  b.  d  Furton  v.  Eyre,  Cro.  Jac.  3S9. 


moveable  from  jear  to  year»  the  mayor  and  citizens  are  the  superiors ; 
and,  although  the  sheriffs  appoint  a  keeper  under  them,  yet  he  is 
not  within  the  statute ;  for  there  cannot  be  two  superiors  within 
this  act,  but  one  superior  and  one  inferior  only.  2  Inst.  382.— 
In  Plumraer  v.  V/hitchcott,  2  Lev.  >58.  2  Mod.  II9.  T.  Jones, 
fiO.  S.  C.  tlie  court  were  of  opinion,  that  the  warden  of  the  Fleet 
in  fee,  having  granted  the  ofHce  to  A.  for  life,  who  permitted  a 
prisoner  in  execution  to  escape,  was  responsible,  A.  not  being  suf- 
ficient at  the  time  of  action  brought. 

M08)  It  was  said  arg.  in  Plummer  v.  Whitchcott,  2  Lev.  159. 
that  a^er  this  statute,  and  before  the  stat.  1  R.  2.  c.  12.,  actions 
of  debt  were  brought  in  other  cases  besides  Account  and  ]6  £.  3. 
Fitz.  Dam.  81.  Mich.  41  £.  3.  pi.  1.  41  Ass.  Bro.  Escape,  28. 
were  cited.  And  by  Buller,  J.  in  Bonafous  v.  Walker,  2  T.  R. 
132.  it  was  said,  that  this  statute  (13  £dw.  1.  c.  11.)  by  a  liberal 
construction  had  been  holden  to  extend  to  all  cases. 

(109)  An  action  on  the  caite  is  the  only  remedy  against  the  sheriff 
for  the  escape  of  prisoners  who  have  been  arrested  on  mesne  pro- 
cess ;  the  statutes  13  £dw.  1.  c.  1  l.and  1  R.  2.  c.  12.  being  confined 
to  escapes  out  of  execution. 
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ing  the  remedy  given  by  statute,  which  make  it  more  eiigible 
than  proceeding  by  the  common  law :  First,  the  action  of 
debt  for  an  escape  *,  being  founded  on  a  debt  created  by  law, 
without  any  lending  or  contract,  is  not  within  the  statute  of 
limitations,  (21  Jac.  1.  c.  16.  s.  3.)  which  is  confined  to 
*'  actions  of  debt  grounded  upon  a  leqding  or  contract,  with- 
out specialty,  and  actions  of  debt  for  arrears  of  rent," 
whereas  an  action  on  the  case  for  an  escape  falls  within  the 
general  words, ''  all  actions  on  t|;ie  case,"  in  that  statute,  and 
consequently  must  be  brought  within  six  years  next  after 
the  cause  of  action:  Secondly,  when  an  action  on  the  case  is 
brought  for  an  escape,  the  jury  are  at  liberty  to  give  such  da- 
mages as  they  shall  think  right  under  all  the  circumstances 
of  the  case,  and  a  small  sum  is  frequently  considered  as  suf- 
ficient in  cases  of  great  hardship  against  the  gaoler.  But 
where  a  prisoner  escapes  out  of  execution ',  and  the  remedy 
prescribed  by  the  statute  13  Edw.  1.  c.  11.  and  1  Ric.  2. 
c.  12.  is  adopted,  the  gaoler  is  put  in  the  same  situation  in 
which  the  original  debtor  stood,  and  the  jury  cannot  give  a 
less  sum  than  the  creditor  would  have  recovered  against  the 
prisoner; 'namely,  the  sum  indorsed  on  the  writ,  and  the 
legal  fees  of  execution. 

Such  is  the  law  relating  to  original  escapes  out  of  execu- 
tion ;  and  by  stat  1  Ann.  stat  2.  c.  6.  s.  2.  the  same  remedy 
is  given  against  sheriffs,  who  permit  the  escape  of  persons 
who  have  been  retaken  on  an  escape  warrant  authorized  by 
the  first  section  of  that  act 

What  shall  be  deemed  an  Escape. — ^Let  us  next  inquire  in 
what  cases  an  action  of  debt  for  an  escape  may  be  maintained. 
Escapes  are  either  voluntary  or  negligent  Voluntary  es- 
capes are  such  as  are  by  the  express  consent  of  the  gaoler 
(110);  negligent,  where  the  prisoner  escapes  without  the 
consent  or  knowledge  of  the  gaoler*..  In  either  of  these 
cases  an  action  of  debt  may  be  maintained  against  the  gaoler. 
Even  circumstances  of  the  escape  having  been  without  any 
default  on  the  part  of  the  gaoler,  will  not  afford  him  any  jus- 
tification ^ :  the  act  of  God  alone,  or  that  of  the  king's  ene- 
mies, will  be  an  excuse.    If  a  defendant  taken  in  execution 

«  Jones  T.  Pope,  i  Saund.  34.  g  Stonehoaie  ▼.  Mullina,  Str.  873. 

f  Booafoua  ▼.  Walker,  8  T.  R.  196.         h  Alsept  t.  Eyles,  s  U.  Bi.  lo8. 


(l  1 0)  '^  If  a  gaoler  retakes  a  prisoner  in  execution  after  a  volus* 
tary  escape,  he  is  liable  to^an  action  of  false  imprisonment."-^ 
9  Rep.  52.  b.  and  per  Grose,  J»  in  Atkinson  ▼•  Mattesoo,  3  T*  & 
177. 


«  . 
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be.afterwards  seen  at  large,  for  any  the  shortest  time,  even 
before  the  return  of  the  writ,  the  sheriff  will  be  chargeable 
for  an  escape  (111) ;  for  it  is  his  duty  to  obey  the  writ  *,  and 
the  writ  commands  him  to  take  the  defendant,  and  him  safely 
keep,  so  that  he  may  have  him  ready  to  satisfy  the  plaintiff. 

A  sheriff's  officer  having,  on  the  27th  of  September'',  ar- 
rested a  person,  under  a  writ  of  ca.  sa.  returnable  on  the  7th 
of  November  following,  carried  him  to  a  lock-up-house; 
atid  on  the  2d  of  October^permitted  him  to  go  in  company 
with  one  of  his  (the  officer's)  followers,  to  his  own  house» 
for  the  purpose  of  settling  his  ailairs ;  the  day  after,  the 
prisoner  was  seen  riding  with  the  officer ;  it  was  adjudged, 
that  the  sheriff  was  liable  for  an  escape;  for  the  custody  of 
the  follower,  after  the  writ  had  been  once  executed,  amounted 
to  nothing ;  and  further,  what  was  done  by  the  follower  vra» 
not  done  m  execution  of  the  writ  (112). 

Upon  a  habeas  corpus  to  a  gaoler,  to  bring  a  prisoner  in 
execution  before  the  court,  the  gaoler  shall  have  a  conve- 
nient time  only  for  that  purpose,  and  for  carrying  him  back 
again  to  prison' ;  whiph,  if  he  exceeds,  it  is  an  escape. 

The  sheriff  is  liable  for  the  escape  of  a  prisoner  taken  in 
execution  on  an  erroneous  judgment ".  So  though  there  be 
error  in  the  process,  the  sheriff  cannot  take  advantage  of  it% 

i  Hawkins  t.  Plomer,  9  Bl  R.  1048.      in  Goldr.  Strode,  Carth.  148. 
k  Benton  r.  Sutton,  1  Bos.  &  Piil.  C4.    n  Burton  ▼.  Eyre,  Cro.  Jac.  S89. 
1  Renolved  by  all  the  judges,  Cro.  Car. 
14.  (113). 


(Ill)  After  an  arrest  on  mesne  process  the  gaoler  may  suffer  the 
prisoner  to  go  at  large,  provided  he  has  him  at  the  return  of  the 
writ.  Atkinson  v.  Matteson,  2  T.  R.  172.  Hence  in  Noy,  72. 
a  distinction  is  taken  that  in  actions  for  escape  on  mesne  process, 
the  vrrit  shsjl  allege,  that  ad  largum  ire  permisit  et  non  comperuit 
ad  diem ;  but  on  process  of  execution  ad  largum  ire  permisit  is 
suiHcient*     And  so  are  the  precedents,  Rastal.  171. 

(113)  Process  of  execution  being  to  operate  immediately  by 
duress  of  imprisonment,  the  party  ought  to  be  taken  to  prison 
within  a  convenient  time.     1  Bos.  &  PuU  t27f  8. 

(113)  At  the  conclusion  of  the  resolutions  on  this  point,  (Cro* 
Car.  14.)  the  judges  admonished  the  warden  of  the  Fleet,'  that 
under  colour  of  writs  of  habeas  corpus  he  should  not  suffer  pri- 
soners to  go  at  large  upon  peril  to  be  charged  with  escapes.  See 
also  Hob.  202.  Hard.  476.  Where  a  prisoner  is  removed  by  habeas 
corpus,  if  the  officer  take  him  out  of  the  direct  road,  it  is  aa 
escape.    Per  Buller,  J.  in  Benton  v.  Sutton,  1  Bos.  &  Pul.  48. 
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So  debt  lies  for  an  escape  against  the  sheriff,  who  permits 
a  prisoner  taken  under  a  ra.  sa,  to  go  at  large,  although  the 
sheriff  returns  not  the  writ** ;  fo?  there  is  a  record  of  which 
the  party  shall  take  advantage,  though  the  writ  be  not  re- 
turned. 

If  a  sheriff  arrests  a  party  under  a  ca.  sa.  who  then  pays 
the  debt  and  costs,  whereupon  the  sheriff  permits  him  to 
go  at  large,' the  sheriff  is  guilty  of  an  escape  for  which  debt 
will  lie;  at  least,  where  the  sheriff  retains  the  money,  and 
does  not  pay  it  over  immediately  to  the  plaintiff;  for  it  is 
the  duty  of  the  sheriff  to  have  the  body  to  satisfy  the  plain- 
tiff, and  not  to  receive  the  money  p.  The  court,  however, 
in  this  case,  intimated  a  strong  opinion,  that  if  the  sheriff 
had,  immediately  upon  the  receipt  of  the  money,  paid  it 
over  to  the  plaintiff,  they  would  have  exonerated  the  sheriff. 

Where  the  defendant  is  arrested  on  a  ra.  sa.  issued  upon  a 
judgment'*,  without  a  scire  facias,  after  the  year,  and  the 
sheriff  permits  him  to  escai)e,  debt  will  lie  against  the  sheriff 
for  the  escape ;  for  though  the  process  be  erroneously  awarded, 
yet  it  is  sufficient  for  the  arrest  by  the  sheriff;  and  he  might 
have  justified  in  an  action  for  false  imprisonment,  and  there- 
fore cannot  set  the  prisoner  at  large.  So  where  the  writ  of 
execution  is  returnable  the  term  next  but  one  after  the  teste  % 
instead  of  the  next  term,  the  sheriff  may  be  charged  for  an 
escape ;  because  the  writ,  though  erroneous,  is  not  void,  the 
party  not  having  a  day  on  such  writ  So  where  a  court 
not  having  juris(liction,  orders  an  officer  to  discharge  a  pri- 
soner, and  the  officer  obeys  the  order,  he  is  liable  in  an  ac* 
tion  for  an  escape. 

The  Stat.  37  Geo.  3.  c.  112.  authorized  justices  of  the 
peace*,  "  at  the  first  or  second  general  quarter  session,  or 
general  session,  to  be  holden  after  the  passing  the  act,  or 
some  adjournment  thereof,  to  discharge  insolvent  debtors 
under  certain  circumstances."  The  justices  in  the  county 
of  S.  "  at  a  general  quarter  session  holden  by  adjouniment," 
after  the  passing  the  act,  but  which  appeared  to  have  been 
an  adjournment  of  a  session  holden  before  the  act,  orderetl 
the  gaoler  of  the  sheriff's  gaol  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.    It  waft 


o  Clipton*8  Case,    cited   by   Veriam,    r  Shirley  v.  Wright,  Lord  Raym.  77s. 

Cro.  Elia.  17.  Salk.  700.  S.  C. 

p  Slackford  ▼.  Aueteti,  14  East,  468.       1  Brown  v.  Compton,  8  T.  R.  494.  \m 
q  Bushe's  Case,  Cro.  £lii.  ]88.  wbicli  Orby  v.  Hales,  1  Ld.R«ym.3* 

was  over-ruled. 
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holden,  that  this  adjourned  session,  not  being  au  original  ses- 
sion holden  after  the  passing  of  the  act,  nor  an  adjournment 
of  such  a  session,  had  not  any  jurisdiction  under  this  act ; 
and,  as  the  court  of  general  session,  or  general  quarter  session 
had  not,  independently  of  this  act,  any  authority  over  a  per- 
son charged  in  execution  in  a  civil  suit,  the  proceeding  was 
coram  non  jndice,  and  consequently,  the  sheriff,  being  re* 
sponsible  fo^  the  act  of  his  servant,  wus  liable  to  the  party,  at 
whose  suit  the  insolvent  was  in  custody,  for  the  escape ; 
agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea» 
10  Rep.  76.  a,  that,  when  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  non  judice,  and  an  ac- 
tion lies  against  the  officer,  who  executes  the  process  of  the 
court. 

By  Stat.  8  &  9  W.  3.  c.  27.  s.  1. "  Prisoners  upon  contempt 
or  mesne  process,  or  in  execution,  committed  to  the  cus- 
tody of  the  marshal  of  the  king's  bench,  or  warden  of  the 
fleet,   shall  be  detained  within  the  said  prisons,   or  the 
rules  thereof  (114),  until  discharged  by  due  course  of  law ; 
"  and  if  the  marshal,  or  warden,  or  keeper  of  any  prison, 
shall  sufler  any  prisoner  committed  to  their  custody,  either 
in  mesne  process  or  in  execution,  to  go  or  be  at  lai^e  out 
"  of  the  rules  of  the  prison  (except  by  virtue  of  some  writ  of 
habeas  corpus^  or  rule  of  court,  to  be  granted  only  upon 
motion  made  or  petition  read  in  open  court)  such  going  or 
being  at  large  shall  be  deemed  an  escape."    And  by  sec- 
tion 8.  "  If  the  keeper  of  any  prison,  after  one  day's  notice 
in  writing,  refuse  to  shew  any  prisoner  committed  in  exe- 
cution, to  the  creditor  or  his  attorney,  sucli  refusal  shall 
be  deemed  an  escape*"    And  by  s.  9.  "  If  any  person  de- 
siring to  charge  another  with  any  action  or  execution,  shall 


(114)  By  this  statute,  the  rules  are  to  all  intents  and  purposes 
the  same  as  the  walls  of  the  prison.  A  defendant  in  execution,, 
who  had  the  liberty  of  the  rules  of  the  Marshal  sea  Prison,  upon  his 
giving  security  to  the  marshal,  was  provt^d  to  have  been  out  of  the 
rules  for  several  days,  but  on  the  marshaPs  hearing  of  the  escape* 
Was  put  in  close  custody  before  action  brought  for  the  escape  ;  it 
was  holden,  that  this  was  a  negligent  and  not  a  voluntary  escape; 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the  marshal,  and  his  allowing  the  ruies  of  the 
prison  was  not  any  default  in  him,  for  the  law  had  given  a  sanction 
to  it ;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner's  escape ;  because  he  had  taken  security  that  the  prisoner 
^hould  not  go  beyond  the  rules,  and  immediately  on  his  return  the 
.marshal  iiad  confined  him  in  close  custody.  Bonafous  v.  ^^  alLcr, 
2  T.  R.  1  JO. 
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desire  to  be  infonned  by  the  keeper  of  the  prison,  whether 
such  'person  be  a  prisoner  or  not,  the  keeper  shall  give  a 
true  note  in  writing,  thereof,  to  such  persoji,  upon  demand,, 
"  at  his  office  for  that  purpose,  upon  pain  of  forfeiting  501. 
**  and  such  note  shall  be  sujjicient  evidence  that  such  person 
''  was  at  that  time  a  prisoner  in  actual  custody" 

In  an  action  for  an  escape  against  the  marshal,  it  appeared 
that  the  prisoner  Serres*,  who  was  in  execution  in  the  marshars 
custody,  at  the  suit  of  the  plaintiff,  was  seen  at  large  about 
eleven  o'clock,  on  the  first  day  of  Michaelmas  term  1806.  The 
defence  was,  that  Serres  was  out  upon  a  day-rule,  granted  by 
the  court  on  the  same  day ;  and,  by  the  preceding  statute  that 
could  only  have  been  granted  at  the  sitting  of  the  court,  which, 
in  fact,  did  not  sit  till  after  the  time  when  he  was  at  larce. 
And,  it  further  appeared,  that  the  plaintiff  had  actually  filed 
his  bill  against  the  marshal  in  this  action  before  the  sitting  of 
the  court  on  the  same  day.  The  petition,  however,  had  t^n 
signed  by  the  prisoner  in  the  morning,  before  he  went  out  of 
prison.  The  court  were  of  opinion  that  the  day-rule  was  a 
justification  to  the  marshal  for  the  liberation  of  the  prisoner 
on  the  whole  of  the  day,  by  relation;  LordEUenborough, 
C.  J.  observing,  that  it  would  entirely  frustrate  the  benefit  of 
the  day-rule  to  the  parties,  if  the  court  were  to  construe  it 
thus  narrowly  and  strictly ;  for,  if  it  were  first  to  be  moved, 
and  then  to  be  drawn  up,  and  afterwards  served  upon  the  mar- 
shal, before  the  party  could  avail  himself  of  it,  he  would  have 
the  benefit  of  a  very  small  portion  of  the  day,  considering  bo\^ 
late  the  court  usually  commenced  their  sittings  on  the  first 
day  of  term.  The  court  would  consider,  however,  that  the 
rule  was  only  granted,  as  legally  it  could  only  have  been, 
when  the  court  sat  on  the  first  day ;  but,  when  granted,  it  was 
a  liberty  for  that  day,  and  covered  the  antecedent  part  of  the 
day ;  because,  generally  speaking,  there  is  no  fraction  of  a 
day,  ufiless  where  it  is  necessary  to  look  to  it  in  order  to  an- 
swer the  purposes  of  justice. 

OfJRecaprioi?.— If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  he  may-be  retaken  either  by  the  gaol- 
er" or  the  plaintiff";  or  if  the  plaintiff  recovers  against  the 
sheriff  for  the  escape,  the  sheriff  may  bring  an  action  on  the 
case  against  the  defendant  for  damages  sustained  by  him,  by 
reason  of  the  escape ^ :  but  if  he  escape  by  the  assent  of  the 
gaoler,  the  gaoler  cannot  retake  him*;  neither  in  such  case 

t  Field  T.  Jones,  9  East,  151.  y  F.  N.  B.  130. 

u  F.  N.  B.  130.  1  Featherstonebanirh     v.  ^  Atkinson) 
X  Agreed  by  the  court  iu  AlUnson  r.        Barii&s,  373.     Adni.  in  Atkinson  v. 
BttUer,  1  Sidf.  S30.  Jameson,  5  T.  K.  35. 
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mn  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 
of  his  debt  in  consequence  of  the  escape,  recover  back  the 
money  from  the  debtor  * ;  yet  as  the  judgment  remains  still  in 
force,  the  plaintiff  may  either  bring  debt*  or  scire  facias*  on 
the  judgment,  or  sue  out  another  writ  of  capias  ad  satisfa^ 
ciendum*,  or  of  fieri  facias*;  and,  if  the  plaintiff  die^  hi^ 
personal  representatives  may  have  a  scire  facias^ 

If  a  prisoner  in  execution  has  been  permitted  to  go  at 
large,  with  the  consent  of  the  plaintiff,  he  can  never  resort 
to  the  judgment  again  for  the  purpose  of  enforcing  it  in  any 
manner.  And  this  rule  holds,  altnough  the  party  in  execu- 
tion has  been  discharged  on  terms  which  are  not  afterwards 
complied  with :  as  upon  an  undertaking  to  pay  the  debt  by 
instalments' ;  or  to  render  himself  on  a  given  day  if  he  did 
not  in  the  niean  time  pay  the  debt*;  or  to  pay^the  debt  at  a 
future  time  \  and  on  failure  thereof,  that  he  should  be  liable 
to  be  taken  in  execution  again*.  So  if  the  plaintiff  consent 
to  discharge  one  of  several  defendants  tdcen  on  a  joint  ca.  sa.^ 
the  plaintiff  cannot  afterwards  take  an^  of  the  other  defend- 
ants' (115).  So  where  the  prisoner  was  discharged  upon  giv- 
ing a  fresh  security  to  satis^  the  judgment,  which  ^as  ajfter- 
wards  defeated,  on  account  of  a  mere  informality ;  it  was 
holden,  that  the  judgment  was  satisfied  and  could  not  be  set 
off  against  a  demand  of  the  prisoner". 

In  conformity  with  this  rule,  it  was  holden,  that  an  agree-> 
ment,  by  the  defendant",  on  his  being  discharged  out  of 
custody  with  the  plaintiff's  consent,  that  the  judgment  should 
stand  revived  for  twelve  months,  was  null  and  void.  So  . 
where  a  bond  was  conditioned  for  the  surrender  of  a  debtor 
who  had  been  discharged  out  of  execution**,  with  the  cre- 
ditor's consent,  on  a  certain  day,  so  that  the  debtor  mieht  b^ 
again  taken  in  execution,  the  condition  was  holden  void. 

a  Pitcber  T.  Bailey,  8  East,  171.  b  Clarke  v.  Clement,  6  T.  R.  S85* 

b  Bttxton  ▼,  Home,  1  Show.  174.  i  Tanner  t.  Hag^ue,  7  T.  R.  430. 

c  Allauson  v.  Butler,  1  Lev.sil*     Al-  k  Blackbnrn  v.  Stupart,  a  Bast,  84t. 

len  V.  Viuter,  T.  Jones,  a  1.  1  6  T.  R.  5S5. 

d  1  Vent.  4.  *  m  Jaqaes  r.  Witby,  1  T.  R.  557. 

€  Basset  v.  Salter,  9  Mod.  Js6.  n  Thompson  t.  Bristow,  Barnes,  905. 

f  Sutlalt  V.  Wytbam,  9  Lutw.  1964.  o  Da  Costa  v.  DarieS|  i  Bos.  &  Put 
f .  Vigers  v.  Aldricb,  4  Burr.  9483.  943. 


(115)  But  a  discharge  by  act  of  law,  as  under  an  insolvent 
debtor's  act,  of  one  of  several  defendants  taken  on  a  joint  ca.  sa.  hat 
been  holden  not  to  operate  as  a  discharge  of  the  otner  defendanU* 
Nadin  v.  Battie,  S  £ast,  147. 
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The  ground  on  which  these  decisions  proceed,  "being,  that 
the  judgment  is  satisfied  by  the  discharge  of  the  prisoner 
(once  in  execution)  with  the  consent  of  the  creditor,  the  cre- 
ditor loses  the  whole  benefit  of  his  judgment,  and  is  deprived 
of  every  remedy  upon  it,  as  well  by  action  of  debt?,  or  writ 
of  execution  against  the  goods  ^,  as  by  writ  of  execution 
against  the  person. 

Such  are  the  provisions  of  the  common  law :  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been 
enacted,  by  stat.  48  Geo.  3.  c.  123.  "  that  all  persons  iu  exe- 
cution, upon  any  judgment  obtained  in  any  court,  whether 
•such  court  be  or  be  not  a  court  of  record,  for  any  debtor 
damages  not  exceeding  twenty  pounds,  exclusive  of  the 
costs  recovered  by  such  judgment,  and  who  shall  have  lain 
in  prison  thereupon  for  the  space  of  twelve  successive  ca- 
lendar months  next  before  the  time  of  their  application  to 
be  discharged,  may,  upon  application  in  term  time  to  one 
**  of  his  Majesty's  superior  courts  of  record  at  Westminster, 
**  to  the  satisfaction  of  such  court,  be  forthwith  dischargai 
**  out  of  custody,  as  to  such  execution  by  rule  of  court:  pro- 
vided, 1.  That  in  case  of  any  such  application  bein^  made 
to  be  discharged  out  of  execution  upon  a  judgment  ohtaine<t 
•*  in  any  of  his  Majesty's  superior  courts  of  record  at  West- 
minster, such  application  shall  be  made  to  such  one  of 
those  courts  only,  wherein  such  judgment  shall  have  been 
**  obtained,  and  that  whether  the  person  so  in  execution  shall 
•*  then  be  actually  detained  in  the  gaol  or  prison  of  the  same 
court,  or  shall  then  stand  committed  on  habeas  corpus  to 
the  gaol  or  prison  of  another  court  2.  If  any  such  dis- 
charge shall  have  been  unduly  or  fraudulently  obtained 
upon  any  false  allegation  of  circumstances,  which,  if  true^ 
might  have  entitled  the  prisoner  to  be  discharged  by  virtue 
of  this  act,  such  prisoner  shall,  upon  the  same  being  made 
appear  to  the  satisfaction  of  the  court,  by  whose  order  the 
said  prisoner  had  been  discharged,  be  liable  to  be  aoain  taken 
in  execution  and  remanded  to  his  former  custody  by  rule 
•'  of  the  same  court:  provided  also,  that  no  sheriff,  gaoler, 
or  other  person,  shall  be  liable  as  for  the  escape  of  any  such 

f)risoner,  in  respect  of  his  enlargement  during  such  timea^ 
le  shall  have  been  at  large,  by  means  of  such  undue  dis- 
charge. 3.  That  notwithstanding  the  discharge  of  any 
debtor  by  virtue  of  this  act,  the  judgment  shall  remain  in 
force  to  all  purposes,  except  as  to  the  taking  in  execution 
the  person  of  such  debtor :  and  that  the  creditor,  at  whose 
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t^  Via;erB  v.  AI(Ticb|  4  Burr.  $-183.  <]  Tanner  ▼.  Ha^^e,  7  T.  R.  420. 
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•*  suit  such  debtor  was  so  taken  or  charged  in  execution,  may 
•*  takeout  all  such  execution  on  every  suchjudgmeiit  against 
**  the  lands,  goods,  and  chattels,  of  any  such  debtor  tother 
*•  than  the  necessary  wearing  apparel  and  bedding  of  him  and 
"  his  family,  and  the  necessary  toote  for  his  trade  or  occupa- 
••  tion,  not  exceeding  the  value  of  ten  pounds  in  the  whole) ; 
**  or  bring  any  such  action  on  any  such  judgment  against 
•*^  such  debtor  respectively;  or  bring  any  such  action,  or  use 
"  any  such  remedy,  for  the  recovery  and  satisfaction  of  his 
*'  demand,  against  any  other  person  or  persons  liable  to  satisfy 
**  the  same,  in  the  same  manner  (but  in  the  same  manner 
•*  only)  as  such  creditor  otherwise  might  have  done;  in  case 
•*  such  debtor  had  never  been  taken  or  charged  in  execution 
*'  upon  such  Judgment :  provided  that  no  debtor,  duly  dis- 
"  charged  in  pursuance  of  this  act,  shall  at  any  time  after- 
**  wards  be  taken  or  charged  in  execution  upon  any  judg- 
•*  ment  herein  so  as  before  declared  to  remain  in  force,  nor 
be  arrested  in  any  action  to  be  brought  on  any  such  judg- 
ment, and  that  no  proceeding  by  scire  facias^  action,  or 
**  otherwise,  shall  be  had  against  the  bail  in  any  action  upon 
"  the  judgment,  wherein  the  defendant  shall  have  been 
*'  charged  in  execution,  and  afterwards  discharged  by  virtue 
"  of  the  provisions  of  this  act." 

If  a  prisoner  in  execution*  be  discharged  by  the  order  of  a 
court  not  having  jurisdiction,  the  creditor  may  retake  him  oil 
an  escape  warrant 

By  Stat  8  &  9  W.  3.  c.  27.  s.  7.  **  If  a  prisoner  committed 
in  execution  shall  escape  thence,  by  any  ways  or  means, 

"  the  creditor,  at  whose  suit  such  prisoner  was  charged  ini 
execution,  at  the  time  of  his  escape,  may  retake  him  by 
any  new  capicLs  or  capias  ad  satisfaciendum ^  or  sue  forth 
any  kind  of  execution  on  the  judgment,  as  if  he  bad  never 

•*  been  in  execution." 

By  tohom  the  Action  for  an  Escape  mail  be  brotight.^-K  a 
writ  of  execution  be  delivered  to  the  sheriff  tigainst  A.,  at  the 
suit  of  B.,  and  a  w^arr^nt  made  out  thereon^  and  before  the 
return  of  such  writ  A.  is  taken  in  execution,  at  the  suit  of  C, 
and  then  escapes*,  B.  may  maitttain  debt  against  the  sheriff 
for  the  escape,  although  the  party  was  not  arrested  under  the 
writ  at  the  suit  of  B.  ( 1 IG).  » ^ 

t  Anon.  Sa'ik.  973.  reco^ised  hy  Law^    t  Beaton  ▼.  Salion,  1  Bos.  &  Pal.  94 
rence,  J.  in  Browo  v.  Comptun,  8 T. 
R.  424. 


« 


(1 16)  If  A.  be  in  custody  of  the  sheriif,  at  the  suit  of  B.,  and  a 
writ  be  delivered  to  the  sherift'at  the  suit  of  C,  the  delivery-  of  tlie 

QQ 
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So  where  A.  levied  a  plaint  in  the  sheriff's  court  of  Loo- 
donS  against  B.»  then  in  the  Counter  in  custody  on  a  fonner 
plaint  levied  against  him  by  C,  and  the  sherifi*  permitted  B. 
to  escape ;  it  Avas  holden,  that  A.  might  bring  an  action  for 
the  escape ;  for,  by  entering  the  plaint,  and  charging  the  de- 
fendant in  the  Counter,  he  is  in  actual  custody  of  the  sheriff. 

I'his  action  may  be  maintained  by  an  exceptor  for  an  escape 
out  of  execution  in  the  time  of  the  testator  *• 

If  the  plaintiff,  in  an  action  against  an  hundred*,  is  non- 
suited, and  judgment  entered  against  him  for  the  costs,  up 
on  which  he  is  taken  in  execution,  and  the  sheriff'  permits 
him  to  escape,  the  hundred  may  bring  debt  against  the  sherifl* 
for  the  escape. 

In  an  action  for  an  escape  of  a  prisoner  who  had  been  taken 
on  a  capias  utlagatum  after  judgment,  and  the  action  being 
brought  at  the  suit  of  the  party  only,  it  was  objected  that  it 
ought  to  have  b^en  tam  pro  domino  rege  quam  pro  seipso; 
but,  the  prothonotaries  certifying  that  the  precedents  had  been 
both  ways,  the  objection  was  disallowed  ^ 

Against  whom  the  Attionfor  an  Escape  may  be  brought.'^ 
If  husband  and  wife  are  taken  in  execution,  and  the  wife  is 
suffered  to  escape,  although  the  husband  continue  ia  prison, 
yet  an  action  will  lie  against  the  sheriff*  for  this  escape,  in 
which  action  the  whole  debt  shall  be  recovered*. 

If  the  prisoner  returns  to  prisoh  after  a  voluntary  escape*, 
the  plaintiff'  may  admit  him  to  be  in  execution ;  and  if  he  be 
turned  over  to  a  new  sheriff*,  &c.  and  afterwards  escape,  the 
plaintiff*  may  bring  au  action  against  the  new  sheriff*  for  such 
escape. 

Where  a  new  sheriff  is  appointed,  his  predecessor  ought 
to  deliver  over  (117)  by  indenture  all  the  prisoners  in  hi» 
custody,  charged  with  their  respective  executions ;  and  if  he 
omit  any,  it  is  an  escape^;  but  if  a  sheriff*  die,  the  new  sheriff 

'   t  Jackson  T.  HnroplireySySalk.  373.  Church,  D.  P.  1   Pecre  Winiams, 

II  Aflni.  by  Hvlt,  C.J.  in  Berwick  v.  693. 

Andrews,  Ld.  Raym.  971*  z  1  Roll.  Abr.  810.  (F.)  pi.  5. 

X  Hundred  of  LaurcfiB  V.-——,  Fitzg.  a  James  t.  Pierce,  1   Veoir.  969.  is 

290.  which  Uie  case  of  a  sberifTof  Essci 

y  Moore  V.  Reynolds,  Cro.  Jac.  619,  in  Hob.  5202.  is  denied  to  be  law. 

620. — reco|piized  in  Tbro^ortoD  v,  h  Adj.  in  Wesiby^a  ease,  3  Rep.7l.b. 


writ  is  an  arrest  in  law ;  and  if  A.  escape,  C.  may  bring  debt  against 
the  sheriff' for  the  escape,     Salk.  274.  cited  in  Bull.  W.  P.  66. 

(117)  An  assignment  of  prisoners  by  an  under-sheriff  to  the  suc- 
ceeding hij;h-sheriff,  (though  not  by  indenture)  is  a  good  assign- 
ment.  .Poulterv.  Greenwood,  Barnes,  907-  4to*  £d« 
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er  nebessitaie  timst  at  his  peril  take  notice  Of  all  petsons  iii 
custody,  and  of  the  several  execiitiops  wherewith  they  are 
charged*. 

By  Stat.  3  Geo.  1.  c.  15,  s.  8.  "  In  case  of  the  dfeafh  of  the 
high  sheriff,  th^  under-sheriff  shall  execute  his  office,  until 
**  another  sheriff  b^  appointed,  and  shall  be  answerable  for  the 
•*  execution  of  the  office  in  all  things  during  that  iMerval  asf 
"  the  high  sheriff  would  have  been,  if  living.'* 

The  rtiarshal  of  the  Kingf§  ]^ench  permitted  a  prisoner  in 
execution  to  escape  *,  who  aftferwafd^  retumwl  to  prisoil 
again*  The  marshal  died,  and  his  successor  permitted  the 
same  person  toet^jape  again.  It  wad  b6lden,  thiat  the  second 
marshal  wasr  liable  for  this  escape;  and*  that  the  escape  per- 
mitted by  his  predecessor  did  not  discharge  him. 

If  the  {Prisoner,  beiilg  Out  on  baiPj  come  andf  surrender , 
himsdf  by  entering  lieddidit  se^  in  discliarge  of  hi&  bail  in  the 
judge's-book,  amd  the  pla'mtiff's  attorney  accept  him  irf  eXe-i 
cution,  and  ftte  a  dammUtiiur,  the  marshal  is  not  chargeable 
for  an  escape  without  notice,  either  by  serving  him-  with  a 
rule.  Or  entering  v  contn/tUtiiur  ateo  in  hid  book. 

The  bailiff  of  diiberty^,  who  has  the  execution  and  return 
of  writs,  is  liable  to  an  action  of  debt  for  an  escape,  if  he 
remove  a  prisoner  in  his  custody  in  execution,  to  the  county 
gaol,  situate  out  of  the  liberty,  ahd  there  deliver  him  into  th6 
custody  of  the  sheriff. 

Declaration.'^If  a  pHsonl^r  escape'  iii  Este3f ,  and  is  seeii 
at  large  in  Hertfordshire,  the  Venue  miay  be  laid  ih  Hertford- 
shire ^. 

The  plaintiff  must  set  forth  in  his  declaration  the  recovery 
by  that  judgment  upon  which  the  writ  of  execution  issued^ 
and  allege  that  the  judgment  is  still  in  full  force  and  unsa^ 
tisfied :  but  it  is  not  necessary  to  set  forth  the  pleadings  pre- 
vious to  the  judgment ;  for  it  is  but  inducement  to  the  action. 
Beginning  with  the  judgment,  and  Stating  briefly,  "  quod 
cttm  recuper  asset*'  is  sufficient. 

if  upon  a  judgment  by  an  intestate^  his  administrator 
brings  a  scire  facias  and  has  judgment,  whereupon  a  ca,  sa. 
issues,  and  the  defendant  is  taken,  and  permitted  to  escape^ 
in  an  action  against  the  sheriff  for  such  escape,  the  plaintiff 

c  3U   Resolution  in  Westhy*!i    ca.1e,    f  Boothman  v.  the  Earl  of  Surrey, 
3  Rep.  72.  b.  aifinned  on  error  in        Q  T.  R.  5. 

Exch.  Chr.  Cro.  Ellr.  366.  s  Walker  v.  Griffith,  M.  95  G.  9.  Bull. 

4  liCDtlin^  V.  Leathal,  2  Ler.  109.  N.  P.  67. 

e  *^u!k.  273.  h  Per  Car.  in  Gold  and  others   t« 

Strode,  Gait h.  149. 
QQ  a 
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may  declare  briefly  on  the  judgment  in  the  scire  facias,  with- 
out setting  forth  all  the  proceedings  at  length. 

If  a  prisoner  in  the  custody  of  the  sheriflf*,  is  brought  by 
liaheas  corpus  before  a  judge,  and  committed  to  a  ditterent 
custody,  e.  g.  to  the  custcSly  of  the  marshal  of  the  King's 
Bench,  who  suff'ers  him  to  escape,  in  an  action  against  the 
marshal  for  such  escape,  it  must  be  averred  in  the  declaration, 
that  the  commitment  was  of  record,  otherwise  it  will  be  bad 
on  special  demurrer ;  for  the  prisoner  is  not  in  point  of  law  in 
the  marshal's  custody  until  toe  commitment  is  entered  of  re- 
cord (118). 

Pleadings.-^lf  the  prison  be  on  fire"',  or  be  broken  open  bv 
the  king's  enemies^  (119)>  and  the  prisoners  escape,  this  will 
excuse  the  sheriff;  but  it  is  otherwise  if  the  prison  be  broken 
open  by  the  king's  subjects"  (120). 

If  a  prisoner  in  execution  escape  without  the  assent  of  the 
sheriff,  and  he  make  fresh  suit,  and  retake  him  before  any 
action  brought^  against  him,  this  will  excuse  him:  but  by 
Stat.  8  &  9  W.  3.  c.  27.  s.  6.  he  cannot  give  this  in  evidence, 
but  must  plead  it  specially,  and  must  likewise  make  oath 
that  the  prisoner  made  such  escape  without  bis  privity  or 
consent. 

• 

i  Wigbtman  V.  Mullens,  <s  Str.  1336.  mid.  p.  7,  ciUt4Rep.  84.    Seeabe 

recogaiwd  in  Turoer  v.  Eylei,  3  Bos.  Elliot  r.  D.  of  Norfolk,  4  T.  R.  769. 

&  Pul.  461 .  5  Burr.  96 1 2. 

k  1  RoL  Abr.  608.  (D.)  pi.  6.  n  Rol.  Abr.  808.  (E.)  pi.  1. 

1  Id.  pi.  5. 


(118)  It  is  not  stated  in  Strangers  report,  whether  the  party 
committed  had  heen  taken  on  mesne  process  or  in  execution  ;  bat, 
from  a  late  case  of  Wieley  v.  Jones,  5  East,  440.  it  appears  that 
this  case  is  not  law,  unless  it  be  understood  of  a  commitment  of  a 
prisoner  in  execution  ;  for  commitments  on  a  writ  of  habeas  corpus 
of  persons  in  custody  on  mesne  process,  are  not  properly  capable 
^f  being  entered  of  record,  either  by  themselves  or  as  part  of  any 
other  record  or  proceeding. 

(119)  Rolle  (and  Dyer^  from  whom  be  cites,)  say  «  fire  which  is 
the  act  of  God,"  which  seen^s  to  mean  fire  by  lightning.  See  Alsept 
V.  Eyles,  2  H.  BL  1 13.  in  wliich  Lord  Loughborough,  delivering 
the  opinion  of  the  court,  said,  that  **  as  the  law  stands,  nothing  but 
the  act  of  God  or  the  king's  enemies  will  be  an  excuse.*' 

(120)  After  the  gaols  in  the  metropolis  were  destroyed  by  the 
rioters,  in  the  year  17S0»  an  act  of  parliament  (20  G.  3*  c.  64.)  was 
passed  to  indemnify  the  gaolers  from  the  consequences  of  the  pit* 
soners  escaping. 
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By  this  plea  it  niust  appear,  that  the  recaption  was  before 
action  brought,  otherwise  it  will  be  bad  on  demurrer*  (191); 
for  if  the  party,  at  whose  suit  the  prisoner  was  in  exception^ 
bring  his  action  against  the  gaoler  for  an  escape,  and,  after 
action  brought,  the  gaoler  retake  him  on  fresh  suit,  this  will 
not  bar  the  action  well  attached  before  i^  (122). 

If  the  plaintiif  in  his  declaration •»  set  forth,  that  the  de- 
fendant voluntarily  suffered  J.  S.  (whom  he  had  in  execution) 
to  escape,  the  defendant  may  plead  that  he  retook  him  on 
fresh  suit,  before  action  brought,  without  traversing  the  vo- 
luntary escape  (123) ;  for  this  allegation  in  the  declaration  is 
immaterial.  The  proper  place  for  setting  it  forth,  if  necessary, 
is  in  the  replication. 

If  without  the  knowledge  of  the  gaoler  the  defendant 
escapes',  and  returns  before  action  brought,  the  gaoler  may 
plead  this  in  bar*,  for.it  is  tantamount  to  a  retaking  on  fresh 
pursuit  before  action  brought  But  in  a  plea  of  subsequent 
return,  it  is  necessary  to  allege  a  detention,  and  that  it  con- 
tinued to  the  time  of  action',  or  that  it  has  been  terminated 
by  legal  means. 

Evidence, — ^To  support  this  action  the  following  proof  will 
be  necessary ;  first,  an  examined  copy  of  the  record  of  the 
judgment ;  2dly,  the  writ  of  capias  ad  satisfaciendum ;  or 
in  case  the  writ  has  been  returned,  an  examined  copy  thereof, 
and  of  tlie  return" ;  3dly,  the  delivery  of  the  writ  to  the  sheriff 

• 

o  Stonchouae  T.  MulUtiB,  Srr.  873.  5S4.  S.  P.  Grey  ▼.  Gambier,Hil. 

p  Harrey  v.  Reyiiell,  i  Rol.  Abr.  808,  8  G.9.  Pr.  Kef(.  C.  B.  199. 

Q.  (E.)  pi.  3.  W.  Jones,  145.  S.  C.  s   Bouafoufl  v.  Walker,  3 1\  R.  196. 

4  Boyy*8  case,  1  Vetitr.  911.  917.  adj.  t   Chambers  ▼.  Jones,  11  East,  406. 

on  flemurrer.  u  See  Tildar  ▼.  Sutton,  BnU.  N.  P.66. 
r  Chambers  v.  Gambler,  Comyn^s  R. 


(121)  From  a  MS.  note,  it  appears  to  have  been  a  s|)ecial  de- 
murrer, assigning  for  cause  **  that  a  recaption  after  action  brought 
ifcas  not  pleadable  in  bar." 

( 1 22)  If  the  defendant  escapes  and  fresh  suit  is  made  after  him, 
and  he  dies  before  he  is  retaken,  an  action  will  lie,  and  the  fresh 
suit  is  no  excuse  unless  he  be  retaken,  for  he  died  at  large  out  df 
gaol,  Gilb.  Execution,  p.  85.  Edn.  17^3.  cites  Popham,  186  ;  but 
the  case  there  is  put  by  counsel  in  ar^ment,  and  does  not  appear 
to  have  been  adjudged;  the  proposition,  however,  scarce  requires 
an  authority. 

(129)  Hence,  under  a  count  for  voluntary  escape,  the  plaintiff 
may  give  evidence  of  a  negligent  escape.  Bonafous  v.  Walker, 
12  T.  U,  1 26.  ruled  on  the  authority  of  Bovy's  case, . 
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must  be  proved ;  and  here  it  is  to  be  observed,  that,  where 
the  Mrrit  has  been  returped,  the  indorsement  of  such  return 
on  the  writ'^,  under  the  hand  of  the  sheriff,  will  be  sufficient 
evidence  of  the  writ  haying  been  delivered  to  him.  4thly, 
j^  legal  arrest  under  the  writ  ipust  be  proved ;  that  is,  an  ar- 
rest either  by  the  sheriff,  or  by  the  sheriff's  officer,  acting 
imder  the  authority  of  a  warrant  duly  signed  and  sealed  by 
the  sheriff.  Regularly,  in  the  latter  case,  the  warrant  ought 
to  be  proved;  and  for  this  purpose  the  plaintiff  ought  to  sub- 
poena the  officer,  and  giv^  him  notice  to  produce  the  warrant, 
in  which  case,  if  it  be  not  produced,  ^  copy,  or  parol  evi- 
jdencp  of  its  contents,  wilf  be  admissible,  ft  will  be  proper, 
however,  to  remark,  that  this  strict  proof  of  the  authority  of 
the  officer  is  not  always  required,  for  in  one  case?  the  pro- 
duction of  the  writ,  with  the  name  of  the  officer  indorsed, 
and  proof  of  the  usage  in  the  sheriff's  office  to  indorse  on  the 
Tsvrit  the  name  of  the  officer  to  whom  the  warrant  to  arrest  is 
delivered,  coupled  with  evidence,  that  the  person,  whose 
name  wsiS  indorsed,  was  the  sheriff's  officer,  was  holden  suf- 
jficient,  >5rithout  the  production  of  the  warrant  In  order  to 
constitute  a  legal  arrest  by  the  officer,  the  arrest  must  be  by, 
Ihis  authority^;  but  it  is  not  necessary  that  he  should  be  the 
hand  that  arrests,  or  that  he  should  be  in  tlie  presence  of  the 

gerson  arrested,  or  actually  in  sight,  or  within  any  prescribed 
istance  at  the  time  of  the  arrest  Lastly,  the  escape  must 
be  proved  by  shewing,  that  th^  prisoner,  after  the  arrest,  was 
at  large ;  whether  before,  or  atter  the  return  of  the  writ  is 
immaterial.  I'he  under-sheriff's  confession  of  an  escape  will 
be  evidence  of.  the  fact*;  because  the  under-sheriff  gives  the 
sheriff  a  bond  to  save  him  harmless,  and  therefore  such  con- 
fession goes  in  effect  to  charge  himself.  To  prove  a  voluntary 
escape  the  party  escaping  may  be  a  witness,  because  it  is  a 
thing  of  secresy,  a  private  transaction  between  the  prisoner 
and  gaoler^  Under  a  count  for  a  voluntary  escape,  the  plain- 
tiff may  give  evidence  of  a  negligent  escape?. 

Such  is  the  evidence  required  to  support  this  action  in 
ordinary  cases;  but,  where  the  circumstances  under  which 
the  party  has  been  arrested  are  of  a  more  complicated  na- 
ture, and  the  declaration  more  special,  other  proof  will  of 
course  be  nec^sary  * :  as  if  the  debtor,  being  in  the  county 

X  Blatch  T.  Arcber,  Cowp.  63.  See  the  remarks  of  Lawreace,  J.  on 

*  M*Nen  v.  FAtibard,  1  Esp.  N.  P.C.  Ibis  base' in  Drake  v.  Sykes,  7  T.  R. 

s63.     See  also  Blatch  t.  Archer,  113. 

Cowp.  63.  and  Jones  v.  Wood,  3  b  R.  v.  Wwrden  of  tky^  Fleet,  Salfc. 

Camp.  N.  P.  C.  388.  MSS.  Bull.  N.  V.67. 

z  Cowp.  63.  .  c  Bonafous  v.  Walker,  s  T.  R.  196. 

i  Yabctley  ▼.  Doble,  Ld.  Raym.  i^o*  d  Fcake'a  £?id»  399. 
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gad,  was  charged  with  a  writ  of  execution,  by  lodging  it  with 
the  sheriff^  it  will  be  necessary  to  prove  the  fact  of  bis  so 
being  in  custody  % 

In  debt  for  an  escape ' ;  where  the  party,  who  had  beert 
taken  in  execution  by  the  sheriif,  was  afterwards  brought  up 
by  habeas  corpus^  and  committed  to  the  custody  of  the  mar- 
shal of  the  King's  Bench,  the  declaration  alleged,  that  the 
prisoner  was  brought  by  habeas  corpus  before  a  judee  of- the 
King's  Bench,  and  by  him  committed  to  the  custody  of  the 
marshal,  **  as  by  the  said  writ  of  habeas  carpus^  and  the  said 
commitment  thereon,  now  remaining  in  the  said  court,  more 
fully  appears.'*  It  was  holden,  that  the  production  of  the 
writ  of  habeas  corpus^  with  the  commitment  of  the  judge 
indorsed  thereon,  but .  which  appeared  to  have  been  brought 
from  the  office  of  the  marshal,  out  had  not  been  filed  of  re^ 
cord  in  the  court,  was  not  sufficient  to  support  this  allegation: 
for,  admitting  it  not  to  be  necessary,  that  the  commitment 
should  be  of  record,  in  order  to  entitle  the  plaintiff  to  the 
action,  yet  the  plaintiff  having  averred  a  commitment  of  re- 
cord, he  was  not  at  liberty  to  prove  any  other  species  of  com- 
mitment; for  the  commitment,  though  matter  of  inducement, 
was  material,  and  the  latter  part  of  the  averment,  "  now  re- 
maining in  the  said  court,"  was  not  capable  of  being  se- 
parated from  the  former  part,  or  treated  as  an  immaterial  ot 
distinct  averment  (124). 

If  the  plaintiff  declare  that  he  had  J.  S.  and  his  wife  in 
execution*,  and  that  the  defendant  suffered  them  to  escape, 
and  the  jury  find  specially  that  the  husband  only  was  taken 
in  execution,  (it  bemg  a  debt  due  from  the  wife  before  co^ 

e  See  stat.  8  4r  9  W.  3.  c.  97.  a.  9.  f  Turners.  £v let, S  B0B.a11dPal.456l 
.    aote  p.  S89>  590.  %  Roberts  t.  Herbert,  1  SiUf.  s. 


(124)  A  different  rule  holds,  where  an  action  ib  brought  lor  an 
escape  after  a  eommitment  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process ;  there  the  **  prout  paiei  pef  recordum  remain- 
ing in  the  court'\  may  either  be  rejected  as  surplusage,  on  the 
ftTonnd  of  such  commitments  not  being  records,  nor  capable  of 
becoming  so ;  oe,  if  considered  as  ^titfji  of  record,  the  allegation  H 
sufficiently  proved  by  the  production  of  the  writ,  with  the  com- 
mittitur  annexed  by  the  clerk  of  the  papen  of  the  King's  Bench 
Prison,  with  whom»  as  servant  of  the  man^aly  such  papers  are 
usually  deposited.    Wigley  v,  Jones,  5  East,  440. 
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yerture)  and  that  he  escaped,  the  plaintiff  shall  have  jucig* 
jnent^  for  the  substance  ot  the  issue  is  found  (1251^ 

f  the  defendant  plead  no  escape**,  he  cannot  give  in  evi- 
dence jio  arrest,  for  the  plea  admits  an  arrest. 


• 
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X.  Of  the  Statutes  J  and  general  Rules  relative  to 
Actions  founded  on  penal  Statutes. 

Of  the  time  within  which  Actions  on  Penal  Statutes  must 
be  broughL-r^By  stat  31  Eliz.  c.  5.  s.  5.  **  All  actions  brought 
^*  for  any  forfeiture  upon  a  penal  statute,  whereby  the  ror- 
^  feiture  is  limited  to  the  king  only^  shall  be  brought  within 
♦*  two  years  next  after  the  offence  committed.  And  all  ac- 
tions brought  for  any  forfeiture  upon  a  penal  statute,  (ex- 
cept the  statute  of  tillage)  the  benefit  whereof  is  limited  to 
the  king  and  the  prosecutor^  shall  be  brought  within  one 
^*  year  after  the  offence  committed ;  and,  in  default  thereof, 
the  same  shall  be  brought  for  the  king,  at  any  time  within 
two  years  after  that  year  ended.  And  if  any  action  shall 
be  brought  after  the  time  before  limited,  the  same  shall 
be  void.  Provided  *,  that,  where  a  shorter  time  is  limited 
by  any  penal  statute,  the  action  shall  be  brought  within 
f'  that  time." 

It  is  to  be  observed^,  first,  that  this  statute  extends  to 
^U  actions  brought  upon  penal  statutes,  whereby  the  for- 
feiture is  limited  to  the  king,  or  to  the  king  and  the  party, 
whether  made  before  or  since  the  statute.  2dly,  If  any  offence 

Erohibited  by  any  penal  statute  be  also* an  oflence  at  common 
LW,  the  prosecution  of  it  as  an  offence  at  common  law  is 

9i  Bull,  N.  P.  67'  k  Tidd'8  Prad.  is. 

I  S.6. 


(19>5)  In  debt  for  an  escape  against  the  marshal,  it  was  alleged, 
that .  the  prisoner  was  surrendered  to  him  at  the  chief  justice's 
chambers  in  the  parish  of  St.  Bride's*  whereas  it  appeared  upon 
evidence,  that  it  was  in  thi^  parish  of  St.  Dunstan.  But  the  judges 
neld  it  well  enough,  this  being  debt*  and  €tie  surrender  [not  die  place 
of  the  surrender]  being  the  only  thing  material,  and  that  it  diffisred 
from  trespass,  where  every  part  of  the  declaration  was  descriptive, 
i[>ates  v.  Machen,  Str.  $95.  at  Nisi  Prius,  in  Middlesex,  coram 
Fortescue  and  Raymond,  justices. 
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not  restrained  by  this  statute,  Sdly,  The  defendant  may 
take  advantage  of  this  statute,  on  tlie  general  issue,  and  need 
not  plead  it  4thly»  It  is  said»  that  the  party  grieved  is  not 
within  this  statutes  but  naay  sue  as  before  (1^). 

On  a  case  reserved  °*,  it  appeared  that  an  action  of  debt 
was  brought  on  stat  9  Ann.  c.  14.  by  a  common  informer, 
against  the  defendant,  for  winning  a  sum  of  money  of  J.  S. 
at  cards.  The  money  was  lost  and  paid  11th  March,  1757» 
and*  the  original  not  sued  out  until  Mich.,  1762.  The  court 
of  C.  B.  held  it  a  case  within  stat.  31  Eliz. ;  for  such  action 
would  have  been  within  stat  7  H.  8.  c.  3.  ^  and  the  31  Eliz. 
was  made  to  narrQw  the  time  given  by  that  statute,  and  there- 
fore could  never  mean  to  leave  any  actions  unrestrained  in 
time :  the  latter  part  of  the  clause  must  therefore  be  con- 
•strued  to  extend  to  them. 

The  suing  out  a  latitat  is  a  sufficient  conunenperaent  of 
the  suit  to  save  the  limitation  of  time,  in  an  action  for  the 
penalty  forfeited  by  the  statute  \ 

In  actions  brought  on  penal  statutes,  it  is  incumbent  on 
the  plaintiif  to  shew  that  the  action  was  commenced  within 
the  limited  time  (127);   in  some  cases  this  will  appear  by 

1  Noy,  71.  Tidd*«  Prac.  Q«1  edit.  I5.  B.  R.  9  East'n  R.  574.  n.  Per  Car. 

m  Lookup  V.   Sir  T.  Frederick,  M.  recopiiiiog  the  opinion  of  the  three 

6  G.  3.  Bull.  N.  P.  igs.  judges  in   Culliford   r.  Blaudfordy 

n  Repealed  by  31  EHi.  c.  .t.  s.  7.  Carth.  833. 
o  Hardyman  v.  VTbitaker,  M.  99  G.  9* 


(126)  See  Buller'B  (f.  P.  105.  S.  P.  who  cites  Carth.  232.  and 
Ld.  Kay  in.  78.  The  case  there  cited  was  this ;  an  action  qui  tarn 
was  brought  in  B,  R.  by  bill,  on  stat.  23  H.  6.  c.  15*  (by  which  a 
penalty  of  £40  is  given  to  the  king  and  j£40  to  party  grieved  or 
common  informer)  by  a  common  informer  against  a  mayor  for  a 
false  return  of  a  burgess  to  serve  in  parliament ;  it  appeared  by  the 
record,  that  the  bill  was  not  filed  within  ^year  after  the  oftence 
committed.  After  judgment  for  the  plaintin  in  B.  R.,  it  was  re^ 
solved,  on  error  in  the  Exchequer  Chamber,  by  the  majority  of 
the  judges,  that  where  the  whole  penalty  is  given  to  the  informer, 
the  stat.  3 1  Eliz.  does  not  extend  to  it ;  because  it  is  not  within  the 
words  of  the  act,  and  penal  acts  are  not  extendible  by  equity,  — 
Culliford  V.  Blandford,  Carth.  232.  Ld.  Raym.  78. 

( 1 27)  So  where  a  statute  directs  that  an  action  shall  not  be 
brought  until  after  a  certain  time,  the  plaintiff  must  shew  that  the 
actipQ  was  not  commenced  until  after  the  expiration  of  that  time. 
By  stat.  3  G.  2.  c.  23.  s.  23.  it  is  enacted,  "  that  an  attorney  shall 
not  commence  any  action  until  a  month  after  the  deliveryof  liis 
^ill."     In  an  action  brought  in  C.  B.  by  an  attorney  for  the  re- 
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the  nisi  prius  record,  but  where  this  does  not  appear,  the 
plaintiff  must  be  prepared  to  prove  it  by  the  production  of 
the  writ  (128).  In  general,  it  will  be  sufficient  for  the 
plaintiff  to  shew  that  a  writ,  which  will  warrant  the  decla- 
ration, was  sued  out  in  proper  time,  without  shewing  such 
writ  to  have  been  served  or  returned  '  (129).  And  this  rule 
holds  even  where  the  declaration  has  not  been  filed  within 
two  terms  (130)  after  the  writ  sued  out,  provided  it  was 

p  parsons  yf,  Kin%j  7  T.  R.  6. 


covery  of  his  fe^,  it  appeared  in  evidence  that  the  bill  was  de* 
livered  on  the  30th  September,  17979  &nd  the  record  was  entitled  of 
Hil.  Term,  1798.  The  plaintiff  did  not  produce  the  writ,  but  re- 
lied on  the  production  of  the  record.  On  the  part  of  the  de- 
fendant it  was  objected,  that  although  a  Ktng^s  Bench  record,  in 
which  the  day  is  stated  in  the  memorandum,  mi^ht  be  taken  as  a 
good  prima  facie  evidence  at  nisi  prins  of  the  tmie  at  which  the 
action  was  commenced,  yet  a  record  in  the  court  of  common  pleas 
could  not ;  because,  such  record  beginning  with  the  placita  of  the 
term  only,  there  was  not  any  thing  from  which  tlie  day,'  on  which 
the  action  was  commenced,  could  be  inferred.  But  the  court  of 
C.  B.  overruled  the  objection.  Eyre,  C.  J.  observing,  that  the  re- 
cord was  primA  facie  evidence  of  the  action  being  properly  com- 
menced, and  that  it  was  incumbent  on  the  defendant  to  disprove  it 
by  a  copy  of  the  writ,     Webb  v.  Pritchett,  I  Boa.  a:»d  Pul.  26S. 

(128)  In  debt  on  the  stat,  against  usury,  the  plaintiff  having 
proved  the  offence,  it  was  objected,  on  the  part  of  the  defendanty 
that  it  did  not  appear  by  the  record  that  the  action  was  commenced 
within  a  year;  and  on  the  plaintiff *s  counsel  then  offering  to  pro- 
duce the  writ,  it  was  contended,  on  the  other  side,  that  it  was  too 
late  to  give  this  evidence  after  the  objection  was  made ;  and  though 
that  inaulgence  was  aUowed  in  a  civil  action,  yet  it  was  not  proper 
or  usual  in  a  penal  action.  Lord  Kenyon,  C.  J.  overruled  the  ob- 
jection, being  of  opinion,  that  it  was  competent  to  the  plaintiff  to 
prove  the  commencement  of  the  suit  in  any  stage  of  the  cause. 
Maughan  q.  t.  v.  Walker,  Peake^s  N.  P.  C.  l63. 

(129)  So  when  a  writ  is  inducement  only  to  the  action,  the 
talcing  out  the  writ  may  be  proved  without  any  copy  of  it,  because 
possibly  it  might  not  be  returned,  and  then  it  is  no  record ;  but 
where  tiie  writ  itself  is  the  g^st  of  the  action,  a  copy  from  the  re- 
cord must  be  produced  agreeably  to  the  rule,  that  the  best  evidence 
of  which  the  nature  of  the  tlung  is  capable,  must  be  adduced ; 
and  the  writ  cannot  become  the  gist  of  the  action  until  it  is  re« 
turned.  Gilb.  Law  of  Evid.  ed.  1761.  p.  ^U  Bull.  N.  P.  234. 
Peake*s  Erid.  2d  edit.  p.  50, 51. 

( 1 30)  By  the  general  rules  of  law,  a  plaintiff  must  declare  against 
ft  defendant  witmn  12  months  after  ^e  return  of  the  writ ;  but  l^ 


it 
t€ 


DEBT.  603 

filed  within  a  year  after.  But  where  two  or  more  writs  have 
issued,  it  must  appear  that  the  writ  on  which  the  plaintiff  has 
declared,  was  a  continuation  of  the  first  writ%  which  can  be 
done  only  by  shewing  that  the  first  writ  was  returned ;  for 
until  the  first  writ  is  returned,  the  court  is  not  in  possession 
of  the  cause,  so  as  to  award  an  alias  or  pluries. 

By  stat  21  Jac.  1.  c.  4.  s.  1.  "  All  offences  against  any 
penal  statute,  for  which  any  common  informer  may 
ground  a  popular  action,  bill,  plaint,  suit,  or  information, 
■*  before  justices  of  assize,  justices  of  nisi  prius  or  gaol  de^ 
livery,  justices  of  oyer  and  terminer^  or  justices  of  peace 
in  their  general  or  quarter  sessions,  shall  be  comiiienced» 
suedj  prosecuted,  tried,  recovered,  and  determined*  by 
*'  way  of  action,  plaint,  bill,  information,  or  indictment, 
"  before  the  justices  of  assize,  &c,  of  every  county,  city, 
"  &C.,  having  power  to  determine  the  same,  wherein  such 
**  offences  shall  be  committed,  in  any  of  the  courts,  &c. 
**  aforesaid  respectively;  and  the  like  process  shall  be  as 
**  in  actions  of  trespass  vi  ct  armis  at  common  law;  and  all 
"  informations,  actions,  bills,  plaints,  and  suits,  commenced, 
"  sued,  &c.,  by  the  attorney  general,  or  other  oflicer, 
"  or  common  informer,  in  any  of  the  king's  courts  at 
'*  Westminster,  for  any  of  the  said  offences,  penalties,  or 
"  forfeitures,  shall  be  void."  A«id  by  s.  ?,  "  'I'he  olfence 
*'  shall  be  alleged  to  have  been  committed  in  the  coapty 
**  where  such  oiience  was  in  truth  committed;  and  if,  on  the 
**  general  issue,  the  plaintiff  or  informer  shall  not  prove  the 
**  oilence,  and  that  the  Mime  was  commiHed  in  the  county  in 
**  which  it  is  laid,  the  defendant  shall  be  found  not  guilty/* 
By  the  3d  section  it  is  enacted,  "  that  no  officer  in  any 
court  of  record,  shall  receive,  file,  or  enter  of  record,  any 
information,  bill,  &c.  grounded  upon  a  penal  statute,  until 
"  the  informer  has  first  taken  an  oath,  which  shall  be  en- 
tered of  record,  before  some  of  the  judges  of  the  court, 
that  the  offence  was  not  committed  in  any  otbcr  county, 
than  where,  by  the  said  information,  bill,  &c.tliesameis 

q  Harru  q.  t.  ▼.  WiioMard,  6  T.  R.  6)7- 


*i 


the  rules  of  the  court  of  B.  R.,  if  the  plaintiff  does  not  deliver  his 
declaration  within  two  terms  af\er  such  return,  the  defendant  may 
fign  judgment  of  non  pros.  If,  howeA'er,  the  defendant  omits  to 
•2gn  such  judgment,  the  plaintiff  may  deli^'erhis  declaration  at  any 
time  within  the  vear,  Worley  v.  Lee,  2  T.  R.  112.  Penny  v. 
Harvey,  3  T.  K,  123.    Sherson  v.  Hughes,  5  T.  R.  35. 
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supposed  to  have  been  committed,  and  that  he  believes  in 
**  his  conscience,  that  the  offence  was  committed  within  a 
**  year  before  the  information  or  suit,  within  the  same  coun- 
•*  ty."  By  the  4th  section,  defendants  are  permitted  to  plead 
the  general  issue,  not  guilty,  or  nil  dcbet^  and  give  the  special 
matter  in  evidence.  By  the  5th  section,  several  statutes  now 
obsolete,  e.  ^.  the  statute  against  popish  recusants,  and  ac- 
tions for  mamtenance,  &c.  are  exempted  from  the  operation 
of  this  act 

With  respect  to  this  statute,  it  is  to  be  observed,  1st,  That 
it  does  not  extend  to  subsequent  penal  laws';  consequent!]^, 
in  an  action  founded  on  stat.  12  Ann.  c.  16.  against  usury,  it 
is  not  necessary  that  there  should  be  an  affidavit  that  the  of- 
fence was  committed  in  the  county  where,  and  within  a  year 
before,  the  action  was  brought' (131).  2dly,  Wherever,  by 
any  act  in  force  at  the  time  when  this  statute  passed,  the  in* 

r  Hieki*8  case,  Salk.  373.  R.  v.  Gallf ,        Rol»Bon,  cited  in  Garland  ▼.  Bartoiit 
Salk.  373.   Ld.  Rayni.  370.    Harria        Audr.  299< 

q.  t.  T.  Renny,  cited  in  Freucb  q.  t.  a  French  r.  Coxoot  Str.  lOSI. 
T.  Coxoo,  Str.  1081.    Messenger  ▼. 


(131)  An  opinion,  however,  seems  to  have  prevailed,  that,  where 
a  subsequent  statute  gives  a  popular  action,  the  venue  must  be  laid 
in  the  proper  countv  within  the  equity  of  31  Jac.  1.  c.  4.  The 
only  authority,  of  which  1  am  aware,  for  this  position,  is  a  dictum 
of  Holt,  C.  J.  in  Hicks*8  case,  Salk.  373.  adopted  in  Bull.  N.  P. 
196.  The  following  note  of  French  q.  t.  v.  Coxon,  (cited  in  Wynne 
v.  Belman,  5  Taunt.  754.)  which  is  fuller  than  that  inStrange,  may 
tend  to  remove  the  doubts  which  have  arisen  on  this  point :  This 
was  an  action  brought  against  the  defendant  on  the  12  A.  st.  2. 
c.  16.  against  usury.  A  motion  was  made  to  stay  the  proceedins^ 
for  irregularity,  because  there  was  not  an  affidavit  annexed  to  the 
declaration,  as  is  required  by  stat.  31  Jac.  I.  c.  4.  s.  3.  But  for 
the  plaintiff  it  was  insisted,  that  the  21  Jac.  1.  did  not  extend  to 
subsequent  penal  laws,  and  Harris  q.  t.  v.  Hayney,  E.  7  G.  2. 
B.  R.  was  cited,  which  was  an  action  commenced  on  stat.  92  and 
S3  Car.  2.  c.  19*  for  selling  cattle  alive,  &c.,  and  on  motion  to  set 
aside  the  proceedings  for  want  of  an  affidavit,  it  was  holden,  that 
the  stat.  21  Jac.  1.  did  not  extend  to  subsequent  penal  laws.  Per 
Lee,  C.  J.  In  1  Salk.  37^9  3.  it  was  solemnly  determined,  that  the 
21  Jac.  I.  did  not  extend  to  subsequent  penal  laws :  and  that  has 
prevailed  ever  since,  whatever  the  private  opinion  of  Holt  then 
was.  So  that  offences  created  by  subsequent  statutes  must  be  go* 
verned  by  the  directions  therein  given,  as  to  the  remedies  upon 
them*  And  though  an  action  brought  on  the  s^  12  Ann.  must  be 
laid  in  the  county  where  the  offence  was  coinmitted,  yet  this  is  bj 
the  directions  of  that  statute;  and  it  has  never  been  usual  to  annex 
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former  might  haye  sued  by  action*  bill*  plaint,  suit,  or  infor- 
mation, in  the  inferior  courts,  as  well  as  in  the  courts  .at 
Westminster,  he  is  now  confined  to  sue  in  the  former ;  but 
as  the  statute  does  not  give  any  new  jurisdiction  to  the  infe- 
rior courts',  the  party  may  still  sue  in  the  courts  at  West- 
minster, for  all  penalties,  which  could  not,  before  the  passing 
of  that  statute,  have  been  recovered  in  the  inferior  courts. 
Hence,  an  informer  may  bring  an  action  of  debt  in  the 
courts  at  Westminster'',  on  the  stat.  1  Jac.  c.  22.  s.  14. 
for  the  recovery  of  the  penalties  for  selling  leather,  which  has 
not  been  searched  and  sealed ;  because  this  statute '^  gives  no 
jurisdiction  to  the  inferior  courts  to  distribute  the  penalties, 
.  but  only  to  inquire  of  the  premises;  which  inquiry  means  in 
their  accustomed  manner,  namely,  by  indictment  or  present- 
ment at  common  law.  3dly,  This  statute  applies  to  those 
penal  statutes  only,  on  which  proceedings  may  be  had  before 
the  justices  of  assize,  justices  of  the  peace  ^,  &c. 

By  staL  18  Eliz.  c.  5.  s.  1.  (made  perpetual  by  statute 
27  Eliz.  c.  10.)  "  Every  informer,  upon  any  penal  statute, 
•*  shall  sue  in  proper  person,  or  by  his  attorney."  Hence  an 
infant  cannot  be  a  common  informer ;  for  he  must  sue  by  pro* 
chein  amy  or  guardian*. 

By  the  3d  section  of  stat  18  Eliz.  **  No  informer  shall 

compound  with  any  person  that  shall  offend  against  any 

<^  penad  statute,  for  an  offence  conmiitted,  but  after  answer 

"  made  in  court  to  the  suit,  nor  after  answer,  but  by  order 

''  or  consent  of  the  court*'  (132).    This  statute  extends  to 

t  See  R.  V.  Galle,  Carth.  466.  and  x  See  a.  so. 

Garland  q.  t.  r.  Burton,  Str.  1103.  y  Leigh  ▼.  Kent,  3  T.  R.  369. 

Andr.  991.  S.  C.  z  Magga  ▼.  Ellia,  M.  25  6.  «.  B.  R. 
n  Sbi|>nian  q.  t.  ▼.  Henbest,  4  T.  R.        Ball.  N.  P.  196.  and  MS. 

169.    R.v.  Ferris,  H.  37G.3.Exch. 

1  Wmt.  Saund.  313.  c.  n.  (1)  S  P. 

ah  afHdavit  to  the  proceedings.  Page,  Probyn,  and  Chappel,  Js. 
^f  the  same  opinion.  So  tlie  rule  to  set  aside  proceedings  for  irre« 
eularity  was  discharged,  by  the  opinion  of  the  whole  court.  Since 
tne  foregoing  note  was  written  it  has  been  determined  that  the  stat* 
31  Eliz.  c.  5.  6.  2.  extends  to  subsequent  statutes,  and  by  that 
section  it  is  required  that  the  venue  shall  be  laid  in  the  proper 
county.  The  question  arose  upon  the  pilot  act,  52  Geo.  3.  c.  39* 
See  Barber  q.  t.  v  TiUon,  3  M.  &  S.  429* 

(132)  The  court  will,  on  application  being  made,  give  the  de- 
fendant liberty  to  pay  the  penalty  into  court  with  costs.  Walker 
V.  King,  T.  31  G.  2.  B.  R.  Bull.  N.  P.  I97.  and  MSS.  For 
the  manner  in  which  application  to  the  court  must  be  made,  and  at 
whattime,  see  Tidd's  Pr«2d.  ed*  p.  470.3d.  ed.  p.  500. 
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suitd  by  commoit  mformers  only*,  and  not  to  those  by  ptrtjr 
grieved;  it  extends^  however,  to  it  seems ^,  to  subseqctfent 
^nal  statutes,  as  well  as  tor  those  which  were  in  behi^  when 
it  was  made. 

A  common  informer  canAot  sue  for  a  less  penalty  than  the 
statute  gives* ;  if  he  do,  thongb  he  tehre  a  Verdict,  judgment 
will  be  afrested :  e.  g.  if  a  common  informer  were  to  sue  tot 
the  single  vsdue  of  money  won  at  play,  the  statute**  giving  the 
treble  value. 

The  Exceptions  in  the  enacting  clause  of  the  statute,  which 
creates  the  offence,  must  be  negatived  by  the  plaintiff  in  his 
declaration' ;  but,  if  there  be  a  subsequent  exemption,  that 
is  matter  of  defence,  and  the  other  party  must  shew  it  to  ex- 
empt himelf  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  penal  Statutes. — ^To  air 
action  founded  on  a  penal  statote,  not  guilty,  or  nil  debet,  are 
good  pleas^  A  saving  proviso  may  be  given  in  evidence  on 
the  general  issue ;  because,  if  the  party  is  within  the  proviso, 
he  is  not  guilty  on  the  body  of  the  act  on  which  the  action  it 
founded;  but  another  statute,  whereby  the  defendant  i&ex« 
empted  or  discharged  from  the  penalty,  must  be  pleadedi 
and  cannot  be  given  in  evidence  on  the  general  issue'*  So  a 
recovery  in  another  action  for  the  sdme  offence,  cannOC  be 

fpven  in  evidence  on  nil  debet\  but  must  be  pleaded  special- 
y,  in  order  to  give  the  plaintiff  an  opportum'ty  of  replying 
ffiU  tiet  record,  or  that  it  was  a  fimidulent  recoveiy ;  and  in 
pleading  this  plea,  care  must  be  taken  to  set  fortn  that  the 
plaintiff  in  the  other  action  had  priority  of  suit;  otherwise 
the  plea  will  be  bad  on  demurrer'. 

To  this  plea  of  a  prior  recovery '',  the  plaintiff  may  reply 
that  the  recovery  was  had  by  covin;  and  if  the  Covin  be 
found,  the  plaintiff  shall  recover,  and  the  defendant  shall  be 
imprisoned  for  two  years. 

No  release  of  any  common  person  shell  be  available  to  dis^ 
charge  a  popular  action.  The  defendantcannot  plead  several 
matters  to  an  action  on  a  penal  statute';  because  the  StiMi 
4  Ann.  c.  lb*,  (which'"  enables  defendants  to  plead  sevemi 

a  Dog[hcad*s  case,  3    Leon.    1  ifi.  9    g  Gilb.  Evid.  6. 

Hawk.  P.  C  a79.    See  also  8.  6.  of   li  Bredon  q.  t.  ▼.  Barman,  E.  19  G.  2' 

the  statute.  C.  B.  London  sittings.  Eyre,  C  .J. 

b  Fic*s  case,  Hott.35.  Str.  701. 

c  Cunningham  v.  Bennet,  T.   1  G.  1.    i   Jackson  r.  Giiling,T.  isG.  9.  Boll. 

C.  B.Bul.  N.P:  196.  N.  P.  197. 

d  ()  Aun.c.  14.  k  i^tiit.  4  H.  7.  cf.  4. 

c  Spieres  v.  Parkei',  1  T.  R.  14|.  I  Heyricfc  v.  Foster,  4T.  R.701. 

f  Bull.  N.  P.  ia7.  cites  HoU,  218.  nl  See  s,  4. 
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tnatters)  contains  a  proviso  that  nothing  in  the  said  act  shall 
extend  to  actions  on  any  penal  statute. 

By  Stat  27  6«3.  c.  29.  a  parishioner  is  a  competent  witness 
to  prove  an  offence  within  the  parish,  although  the  penalty 
or  part  thereof  is  given  to  the  poor  of  the  parish,  provided 
the  penalty  of  penalties  to  be  recovered  do  not  exceed  20/. 

Of  the  Venire, — By  stat  34  G.  2*  c.  18.  s.  3.  (reciting  that 
by  Stat.  4  Ann.  c.  16.  s.  &  it  was  enacted,  that  every  tenire 
facias  for  the  trial  of  any  issue  in  any  action  or  Suit,  in  the 
king's  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  body  of  the  county,  but  with  a  proviso"  that  no- 
thing in  the  said  act. should  extend  to  any  action  or  informa- 
tion upon  any  penal  statute,  and  that  such  proviso  had  been 
found  inconvenient,)  it  is  enacted,  that  every  venire  facias 
for  the  trial  of  any  issue  in  any  action  or  information  upon 
any  penal  statute,  in  the  king's  courts  of  record  at  Westmin- 
ster,  in  the  counties  palatine  of  Lancaster,  Chester,  and  Dur- 
ham, and  Wales,  shall  be  awarded  of  the  body  of  the  proper 
county  where  such  issue  is  triable. 

The  proviso  in  the  stat.  16  &  17  Car.  2.  c.  8.  s.  2.  that  this 
act  shall  not  extend**  ta  any  action  or  information  on  any  pe- 
nal statute,  must  be  understood  of  popular  actions  and  infor- 
mations, and  not  of  remedies  given  by  statute  to  the  parties 
grieved. 

In  an  action  on  a  penal  statute',  it  was  moved  by  the  de- 
fendant that  the  plaintiff  should  give  security  to  pay  the  costs, 
upon  affidavit  that  he  was  a  poor  man.  But  the  court  refused 
the  motion ;  for  the  s^tute  having  given  him  power  to  sue,  it 
is  a  debt  due  to  him ;  but  if  it  appeared  that  the  action  was 
brought  in  a  feigned  name,  they  would  oblige  the  real  prose- 
cutor to  give  security. 

The  court  will  grant  a  new  trial,  after  verdict  for  defendant, 
in  a  penal  action,  on  account  of  a  mistake  or  misdirection  of 
the  judge*^;  but  where  the  case  is  properly  left  to  a  jury,  al- 
though they  should  draw  a  wronor  conclusion,  the  court  will 
incline  against  disturbing  the  verdict 

n  See  tbeTthsectinuof  i  Ann.  c.  i6.  p  Shinley    ▼.  Roberts,    BulL   N.  P. 

9  Sewel  w.  Bdmonton  Hundred,  E.  7  ig6, 7- 

G.  1.  C.  B.  B«in.  N.  P.  197.    Lord  q  Wilson  ▼.  RasUll,  4T.  R.753.  Cal- 

Kiu{f*is  MS.  931.  S.  C.  craft  v.Gibbs,  5  T.  R.  1^^.  «.  P. 
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XT.  Debt  on  Stat.  2  G.  2.  c.  24. — Briery  at  EUc- 
tions— ^Provisions  of  the  Statute — Stat.  49  G.  3- 
c.  1\S.— Declaration — Evidence^-Stat.  7^8 
W.  3.  e.  4.     Treating  Act, 

• 

Wherever  a  person  is  bound  by  law  to  act  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  such  person,  on  condition  of  tne  pay* 
ment  or  promise  of  money,  or  other  lucrative  situation,  to  act 
in  a  manner  which  he  shall  prescribe,  both  parties  are,  by  such 
contract,  guilty  of  bribery'. 

There  are  not  any  traces  either  of  action  or  prosecution  for 
bribery  in  elections  of  members  of  parliament,  in  the  annals 
of  Westminster-hall',  until  after  the  l^islature  inflicted  par- 
ticular penalties  for  this  kind  of  bribery  by  stat.  2  G.  2.  c.  24. 

Informations  for  this  offence  were  not  granted  until  about 
the  time  of  the  general  election  in  1764 ;  and  the  first  case  in 
which  an  information  at  common  law,  for  this  offence,  was 

Erosecuted  with  effect,  was  the  case  of  R.  v.  Pitt,  T.  2  G.  3* 
.  R.  Burr.  1335.  1  BL  R.  380.  S.  C.  (133).    From  the  nature 

r  9  Doug^.  ControT.  ElectioDs,  400.  •  lb. 


(133)  In  this  case,  the  defendant  having  been  convicted  and 
brought  up  for  judgment,  a  doubt  was  raised  as  to  the  judgment 
which  the  court  could  or  ought  to  give;  the  time  limited  for  prose- 
cution, by  stat.  2  G.  2.  c.  24.  s.  1 1 .  (viz.  two  years)  not  having  ex* 
pired.  The  court  (after  consideration)  ordered  the  defendant  to  be 
imprisoned  for  a  short  term,  observing,  that  in  inflicting  this  punish- 
ment  they  had  paid  re«^rd  to  the  circumstance  of  the  limited  time 
for  prosecuting  upon  i\\e  statute  not  being  expired. 

The  definitions  on  the  subject  of  bribery  in  Sir  E.  Coke,  Haw* 
kins,  and  other  writers,  on  the  pleas  of  the  crown,  extend  to  the 
*  corruption  of  persons  injudicial  offices  only.  Mf.  Douglas  ascribes 
the  silence  of  these  writers  on  the  subject  of  bribery  at  elections  of 
members  of  parliament,  to  fear  on  the  part  of  tm:  judges  (at  the 
time  when  this  species  of  bribery  first  prevailed)  that  by  exercising 
a  jurisdiction  over  this  offence,  they  should  invade  the  privil^es 
and  judicial  powers  of  the  House  of  Commons.  It  was,  however, 
remarked  by  Lord  Mansfield,  C.  J.  delivering  the  opinion  of  tha 
court  in  K.  v.  Pitt,  1  Bh  R.  383.  that  bribery  at  electionsy  takca 
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of  this  work,  the  following  fetriarks  will  necessarily  he  con^ 
fined  to  Stat  2  6.  2.  c.  24. 
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By  the  7th  section  of  this  statute*,  it  is  enacted,  *'  That 
if  any  person  having  or  claiming  to  haVe  d  right  tb  vote  in 
the  election  of  any  member  or  memberd  tb  serve  for  the 
commons  in  pajliament,  shall  ask,  receive,  or  take  any 
money,  or  other  reward,  by  way  of  gift,  loan,  or  other  de- 
vice; or  agree  or  contract  lor  any  money,  gift,  office,  em-* 
ployment,  or  other  reward,  to  give  his  vote,  or  to  refuse 
or  to  forbear  to  give  his  vote,  in  any  such  election,  or  if  any 

Eerson  by  himself,  or  any  person  employed  by  him,  shall, 
y  any  gift  or  reward,  or  by  any  promise,  agreement,  or 
security  for  any  gift  or  rewara,  corrupt  or  procure  any  per- 
son to  give  or  to  forbear  to  give  his  vote  in  any  such  elec- 
tion, such  person  shall  for  every  offence  forfeit  the  sum  of 
500/.,  to  be  recovered,  with  costs,  by  action  of  debt  in  any 
•*  of  the  king's  courts  of  record  at  Westminster." 

By  s.  8.  "  If  any  person  offending  a^inst  tliis  act  shall,, 
"  within  twelve  months  next  after  the  election,  discover  any 
other  offender,  so  that  he  be  thereupon  convicted,  the  dis- 
coverer (not  having  been  before  that  time  convicted  of  any 
offence  against  this  act]  shall  be  indemnified  and  discharged 
from  all  penalties  and  disabilities  which  he  shall  then  have 
incurred  by  any  offence  against  this  act  (134)." 

If  a  person  give  or  promise  money  or  other  reward  to  a 

t  Stat.  9  G.  3.  c.  94.  fl.  7. 


generally,  was  and  still  is  punishable  at  common  law ;  that  the 
statute  itself  ('2  G.  2.  c.  24.  s.  ?.)  supposed  it  to  remain  punishabid 
ai  common  law  by  the  words,  •*  or  any  otherwise  lawfully  con- 
victed." But  it  did  not  follow  of  course,  that  the  court  was  obliged, 
ex  debitojusiiiicty  to  grant  informations  for  bribery  at  elections  of 
members,  since  the  stat.  2  G.  2.  which  inflicts  such  very  severe  pe-* 
nalties.  He  added,  that  whether  the  court  would  ever  hereafter 
grant  informations  for  this  offence  until  the  time  of  limitation  was 
expired,  would  be  matter  of  future  consideration.  In  11.  v.  Hey- 
don,  E.  3  G.  3.  B.  R.  3  Burr.  1387.  1  Bl.  R.  404.  S.  C.  thejud^-. 
ment  was  respited  until  the  limited  time  was  expired,  and  tlien  the 
tourt  imposed  a  fine  upon  tlie  defendant,  and  ordered  him  to  be 
imprisoned. 

(134)  A  verdict  having  been  found  at  the  assizes  against  the  de<^ 
feudant,  upbn  the  7th  section  of  this  statute,  for  corrupting  certain 
voters ;  the  defendant  at  the  begiilning  of  the  term  next  following 
the  assizesi  moved,   that  judgment  upon  the  postea  might  be 

UK 
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voter,  in  order  to  procure  his  vote  for  one  candidate,  althougb 
the  voter  afterwards  vote  for  another  candidate,  the  penaltiei 
of  the  statute  are  incurred  by  the  corrupter. 

In  an  action  of  debt  on  this  statute,  the  declaration* 
charged,  that  the  defendant  corrupted  one  M.  to  vote  for 
Lord  V.  and  Sir  R.  B.,  (two  of  the  candidates)  by  ghoing  him 
a  sum  of  money.  The  fact  was»  that  M.  did  not  vote  for 
Lord  v.  and  Sir  R.  B.,  but  for  their  opponents ;  whereupon 
it  was  objected,  that  the  defendant,  as  he  did  not  by  any 
corrupt  agreement  procure  M.  to  vote  for  Lord  V.  and  Sir 
R.  B.  could  not  be  said  to  have  corrupted  him  so  to  do ;  but 
the  court  overruled  the  objection,  on  the  authority  of  Bush 
V.  Rawlins  (135),  observing,  that  the  offence  was  completely 
committed  by  the  corrupter,  whether  the  party  bribed  should 
afterwards  perform  his  promise  or  break  it  (136). 

To  an  action  of  debt  on  the  statute,  the  defendant  pleaded 
nil  debet*:  After  verdict  for  the  plaintiff,  the  defendant  ap- 
plied to  the  court  to  stay  further  proceedings.  The  oprounds 
of  the  application  will  appear  from  a  statement  of  the  case, 
which  was  as  follows :  The  defendant,  on  the  16th  of  March, 
had  received  a  bribe  from  one  Earle ;  and  on  the  same  day 
made  a  discovery  of  Earle  to  J,  S.  (an  attorney  and  commis- 
sioner to  take  affidavits)  accompanied  with  an  affidavit  of  the 
feet;  whereupon  an  action  was  brought  by  one  Bingley 
against  Earle,  and  he  was  served  with  the  writ  in  that  ac- 
tion on  the  19th  of  March.  Two  months  afterwards  the 
present  action  was  commenced,  and  the  defendant  was  served 
with  process  therein  on  the  18th  of  May.  The  two 
causes  of  Bingley  v.  Earle  and  Sutton  v.  Bishop  were  set 

«  Suktoa  ▼.  Norton,  a  Borr.  1835.         x  Suttoa  ▼.  Bishop,  4  Burr.  99SS: 


stayed,  on  the  ground  of  his  having  entitled  himself  to  the  benefit 
of  the  8th  section,  by  having  made  a  discovery  of  another  person 
offending  againift  the  statute,  who  had  been  convicted  thereof  on 
his  (th^  defendant's)  evidence ;  but  the  court  rejected  the  applica- 
tion, observing,  that  this  was  not  a  case  wherein  they  ought  to  in- 
terpose at  all  upon  motion.     Pugh  v.  Curgenven,  3  Wils.  35. 

(135)  In  which  case  it  was  resolved,  that  the  gioing  a  bribe  to  a 
person  to  forbear  voting  was  an  offence,  although  such  person  did 
not  forbear  to  vote,  but  actually  voted  for  the  opposite  candidate. 
See  the  case  in  Sayer^s  Rep.  289*  by  the  name  of  Bush  v.  Railing, 

» 

( 136)  Sec  remarks  on  this  casein  Simeon*s  Law  of  Elections,  Sd 
edit.  p.  207>  308. 
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down  for  trial,  at  the  assizes,  on  the  same  day;  but,  the 
cause  of  Sutton  v.  Bishop  standing  first,  the  judge  would 
not  invert  the  order,  and  try  the  cause  of  Bingley  v.  Earle 
first,  although  that  action  was  commenced  first.  The  con«- 
sequence  was,  that  Sutton  obtained  a  verdict  against  Bishop. 
Bingley,  on  the  other  hand,  had  a  verdict  against  Earle,  upon 
the  evidence  of  Bishop ;  but  this  verdict  came  too  late  for 
Bishop  to  avail  himself  of  it  at  the  trial,  for  a  verdict  had  al* 
ready  been  given  against  him.  The  court  were  of  opinion, 
that,  under  the  circumstances  of  this  case.  Bishop  was  to  be 
deemed  a  discoverer,  within  the  meaning  of  the  8th  section ; 
for  it  was  not  intended  that  the  discoverer  should  be 
plaintiff  in  the  cause  wherein  the  discovery  was  made ;  be- 
cause, if  no  other  witness,  there  could  "not  be  a  verdict. 
It  was  agreed,  however,  by  Yates,  Aston,  and  Willes,  Js. 
(187)  that  there  could  not  be  a  new  trial,  the  verdict  being 
right ;  and  that  judgment  could  not  be  arrested,  there  not 
being  error  on  the  record.  At  all  events,  the  party  must 
proceed  to  enter  up  judgment  in  Bingley  v.  Earle,  before  any 
thing  could  be  done  by  th^  court ;  for  the  term  "  convicted" 
did  not  mean  convicted  by  verdict  only,  but  by  verdict  fol- 
lowed up  by  judgment  At  length  it  was  resolved,  that 
further  proceedings  should  be  staid  by  a  special  rule,  stating 
the  particular  circumstances  of  the  case  (138). 

The  giving  or  promising  money  or  office  in  order  to  pro- 
cure the  return  of  members,  if  not  given  to  some  person  hav- 
ing a  Tight,  or  claiming  to  have  a  right,  to  act  as  returning 
officer,  or  to  vote  at  such  election,  not  having  been  deemed 
bribery  within  the  meaning  of  the  preceding  statute,  such 
gifts  being  contrary  .to  the  freedom  of  elections,  it  was,  by 
•tat.  49  G.  3.  (19th  June,  1809,)  c.  118.,  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared^  that  any  person  giving,  or  causing  to  be  given, 
directly  or  indirectly,  or  agreeing  to  give  any  sum  of  mo- 
ney, gift,  or  rewaitl,  to  any  person,  upon  any  agreement, 
that  such  person,  to  whom  such  gift  or  promise  should  be 


(137)  Lord  Mansfield,  C.  J.  was  attending  the  House  of  Lords 
in  the  Douglas  cause. 

(138)  Similar  difficulties  arose  in  the  case  of  Petrie  v.  White,' 
3  T.  R.  5.  and  post.  p.  6 13.  where  an  application  was  made  for  re- 
lief, founded  on  the  1  Itb  section  of  this  statute,  tlie  plaintiff  having 
been  guilty  of  wilful  delay;     The  court  on  the  authority  of  Suttoir 
V.  Bishop,  stayed  the  proceedings  by  rule. 
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made,  should,  by  himself,  or  by  any  other  person  at  his  soli-* 
citation  or  command,  procure,  or  endeavour  to  procure,  the 
return  of  any  person  to  serve  in  parliament  for  any  county, 
&c.  or  place,  should,  if  not  returned  himself  to  parliament 
for  such  county,  &c.  for  every  such  gift  or  promise,  forfeit 
one  thousand  pounds ;  and  the  person  so  returned,  and  so 
having  given,  or  so  having  promised  to  give,  or  knowing  of 
and  coQgenting  to  such  gifts  or  promises,  upon  any  such 
agreement,  should  be  disabled  and  incapacitated  to  serve  in 
that  parliament  for  such  county,  &c.  and  deemed  and  taken 
to  be  no  member  of  parliament,  and  enacted  to  be,  to  all  in- 
tents and  purposes,  as  if  he  had  never  been  returned  or  elect- 
ed ;  and  any  person  receiving  or  accepting,  by  himself,  or  by 
any  other  person  in  trust  for  or  to  his  use,  any  such  sum  of 
money,  gift,  or  reward,  or  any  such  promise  upon  any  such 
agreement,  should  forfeit  to  his  majesty  the  value  and  amount 
of  such  sum  of  money^  ^ift,  or  reward,  over  and  above  the 
sym  of  five  hundred  pounds. 

The  same  section  prescribes  the  mode  of  recovering  the 
sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  the  king's  courts  of  record. 

Of  the  Declaration, 

The  declaration  on  the  stat.  2  Geo,  2.  c.  24.  sets  forth,  by 
way  of  rnducemenf,  the  name  of  the  county,  city,  or  bo- 
rough, where  the  election  took  place,  and  the  number  of 
members  that  it  has  been  accustomed  to  send  to  parliament, 
specifying  them  as  knights,  citizens,  or  burgesses ;  it  then 
proceeds  to  aver  the  issuing  of  the  writ  out  of  Chancery,  for 
the  election  of  members  to  serve  in  parliament,  a  copy  of 
which  is  set  forth ;  and  in  this  part  of  the  declaration,  care 
must  be  taken  that  there  be  not  a  variance  between  the  writ 
set  forth  and  that  produced  in  evidence.  The  delivery  of  the 
writ  to  the  sheriff*  is  then  averred,  and,  in  some  cases,  the 
precept  of  the  sheriff  to  the  returning  officer,  to  proceed  to 
an  election.  It  is  not  necessary  to  set  out  the  precept,  or 
to  state  that  the  precept  was  returned^^.  The  declaration 
then  proceeds  to  state  the  election  by  virtue  of  the  writ,  and 
the  names  of  the  candidates,  concluding  with  a  precise  al- 
legation of  the  offence,  which  renders  the  parties  liable  to 
the  penalties  of  the  statute ;  and,  here,  the  general  rule  of 
pleading  must  be  observed,  viz.  that  the  charge  must  be  laid 
with  sufficient  certainty,  so  that  the  party  accused  may  be 

y  Mend  r.  Robinion,  Willes,  423. 
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enabled  to  defend  himself,  or  have  the  benefit  of  pleading  it 
in  bar  to  another  action  for  the  same  offence ;  consequently 
the  nature  and  amount  of  the  bribe  must  be  set  forth  :  for 
where,  in  an  action  on  this  statute,  the  declaration  merely 
stated,  "  that  the  defendant  received  a  gift  or  reward  *," 
without  specifying  the  nature  of  the  bribe,  whether  money 
or'goods;  after  verdict  for  plaintiff,  judgment  was  arrested, 
on  the  ground  that  the  charge  was  not  laid  with  sufficient 
certainty. 

It  is  not  necessary  to  allege  in  the  declaration*,  that  the 
party  corrupted  gave  his  vote,  or  forbore  to  give  it  in  conse- 
quence of  the  bribe. 

The  eleventh  section  of  the  stat  2  Geo.  2.  c.  24.  provides. 
That  no  person  shall  be  made  liable  to  any  incapacity,  dis- 
ability, forfeiture,  or  penalty,  by  this  act  imposed,  unless 
prosecution  be  commenced  within  two  years  after  such  in- 
capacity, &c.  shall  be  incurred ;  or,  in  case  of  a  prostcu" 
tion,  the  same  be  carried  on  without  wilful  delay** 

The  stat  9  Geo.  2.  c.  38.  after  reciting  the  preceding  section, 
and  also  reciting  that  prosecutions  may  be  commenced  by 
suing  out  writs  against  the  persons  so  offending,  within  two 
years  after  incurring  any  incapacity,  &c.  imposed  by  that  act, 
and  the  persons  so  suing  out  such  writs  may  delay  to  serve 
the  same  without  giving  the  person  sued  any  notice  thereof, 
by  reason  of  which  practice,  the  said  provision  for  limiting 
the  time  for  the  prosecution  of  persons  so  ofl'ending  may  be 
evaded;  for  explaining  and  amending  the  said  provision, 
enacts,  '*  That  no  person  shall  be  made  liable  to  any  inca- 
pacity, &c.  unless  such  person  has  been,  or  shall  be  actually 
and  legally  arrested,  summoned,  or  otherwise  served,  with 
any  such  original  or  other  writ  or  process,  within  the  space 
of  two  years  after  any  offence  agamst  the  said  act  has  been 
"  or  shall  be  committed." 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  2.  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Greo.  2. 
c.  24. ;  but,  at  the  s^me  time  that  it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
such  party  of  the  advantage  of  that  defence,  which  was  in- 
troduced in  the  second  branch  of  that  proviso,  and  which 
relates  to  the  wilful  delay  in  the  carrying  on  of  prosecutions. 

An  act  of  bribery  was  committed  in  September,  1780  *, 

2  Davy  T.  Baker,  4  Burr.  347 1  •  b  PeCrie  r.  Wliite,  3  T.  R.  s. 

a  Bush  V.  Rawlins,  B.  R.  T.  ^9  &  30 
G.  3.  Say.  Rep.  289. 
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An  action  of  debt  was  brought  for  this  offence,  on  the  stat. 
2  Geo.  2.  c.  24.  The  declaration  was  delivered  in  May,  1 782 ; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
1782 ;  in  which  temi  the  plaintiff  gave  notice  of  trial  for  the 
next  summer  assizes ;  but  the  record  was  not  carried  down  to 
trial  until  the  summer  assizes,  1788,  when  it  was  tried,  and  a 
verdict  given  for  the  plaintiff.  In  Michaelmas  Term  follow- 
ing, the  defendant  obtained  a  rule  for  staying  all  further  pro- 
ceedings, which  rule  was  made  absolute  in  the  next  term ; 
the  court  being  of  opinion,  1st,  that  as  the  plaintiff  had  not 
assigned  anv  reason  for  the  delay,  such  delay  must  be  con- 
sidered wilful  within  the  meaning  of  the  eleventh  section  of 
the  Stat  2  Geo.  2.  c.  24. ;  2d,  that  the  defendant  might  take 
advantage  of  the  delay,  by  an  application  to  the  court  on  mo« 
tion;  although  by  this  proceeding,  the  objection  would  not 
appear  on  the  record,  and  the  judgment  of  the  court  could 
not  be  reviewed  in  a  court  of  error;  3dly,  that  although  the 
defendant  might  have  claimed  the  benefit  of  the  statute  at  au 
earlier  stage  of  the  cause,  yet  he  was  still  entitled  to  it ;  be- 
cause the  application  might  be  made  at  any  time  before  judg- 
ment, the  legislature  having  said,  that  if  one  party  be  ipil^ 
of  a  wilful  delay,  the  other  party  should  not  be  punished. 
It  was  to  be  considered,  therefore,  not  as  a  matter  of  favour, 
but  of  justice  and  of  law,  that  the  plaintiff  should  not  re* 
cover. 

Evidence^ 

As  by  the  eleventh  section  of  the  stat.  2  Geo.  2.  c.  24., 
proceedings  for  the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  penalty  incurred,  it  is  in- 
cumbent on  the  plaintiff  to  shew  that  the  action  was  com- 
menced within  that  period ;  either  by  the  record,  or  in  case 
it  does  not  appear  on  the  face  of  the  record  that  the  action 
was  commenced  within  the  limited  period,  then  by  the  pro- 
duction of  the  writ 

In  an  action  on  this  statute  against  the  defendant  *^,  for  cor- 
rupting a  voter  at  the  election  of  members  of  parliament 
for  the  borough  of  Heydon  in  Yorkshire,  the  declaration  al- 
leged the  issuing  of  the  precept  to  the  returning"  officer,  but 
did  not  state  that  such  precept  was  returned.  To  prove  the 
issuing  of  the  precept,  the  under-sheriff  produced  the  pre- 
cept itself,  under  the  sheriff's  seal  of  office,  together  with 
the  indenture;  which  indenture,  without  the  precept,  had 
been  returned  with  the  writ  by  the  sheriff,  the  under-sherilf 

c  Mead  t.  Luke  RobiuBOD,  Willcs,  483. 
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proving  the  practice  there  to  be,  not  to  return  the  precept 
together  with  the  indenture.  It  was  objected,  on  the  part  of 
the  defendant,  that  the  precept  ought  to  have  been  returned 
with  the  indenture,  and  filed  in  Chancery ;  and  that  a  copy 
of  the  precept  on  record  ought  to  have  been  produced*  But 
the  court  overruled  the  objection,  observing,  that  it  was  not 
laid  in  the  declaration  that  the  precept  was  returned,  but  onl^ 
that  such  precept  issued ;  and,  therefore^  they  were  of  opi* 
nion,  that  the  evidence  produced  was  sufficient. 

In  an  action  for  bribery  *,  the  declaration  stated  the  precept 
to  have  been  directed  to  the  mayor  only^  but  the  precept, 
which  was  proved,  was  directed  to  the  mayor  and  burgesses; 
the  question  was,  whether  the  precept  that  was  proved  sup- 
ported the  declaration  ?  The  Court  of  Common  Pleas  was  of 
opinion  that  it  did,  and  gave  judgment  for  the  plaintiff. 

So  where  the  declaration  stated  the  precept  to  have  been 
directed  to  the  bailiffs  and  jurats  of  S*,  but  the  precept  pro- 
duced in  evidence  was  directed  to  the  bailiff  (in  the  singular 
number)  and  jurats,  it  was  holden,  on  the  authority  or  the 
preceding  case,  that  the  variance  was  immaterial. 

So  where  in  an  action  on  this  statute^,  the  declaration  re- 
cited the  writ  to  the  sheriff  for  the  election  of  members  to 
serve  in  parliament,  and  then  proceeded  to  state  that  the 
sheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words :  "  and  if  the  said 
election  so  made,  distinctly,  and  openly,  under  the  seal  of 
the  portreeve,  and  the  seals  of  those  who  should  be  present 
at  such  election,  the  said  portreeve  should  certiiy  to  the 
said  sheriff,  so  that  the  said  sheriff  should  certify  to  his  said 
Majesty,  in  his  said  Majesty's  Chancery,  at  the  day  and 
**  place  aforesaid,  without  delay,  remitting  to  the  said  sheriff 
**  one  part  of  the  aforesaid  indentures,  so  that  the  said  sheriff 

4  Comings  ▼.  Sibley,  C.  B.  E.  g  G.  3.    e  Warre  ▼.  Hariiin,  2  H.  B1. 113. 
(139)  cited  by  BuUer,  J.  in  King  v.    f  King  ▼.  Pippet,  1  T.  R.  835. 
Pippet,  1  T.  R.  839. 
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(139)  This  case  was  afterwards  brought  before  the  Court  of 
King's  Bench  by  writ  of  error,  on  the  ground  that  the  judgment 
had  been  entered  for  damages,  as  well  as  the  debt ;  whereas  da- 
mages could  not  be  given  in  a  popular  action  for  detention  of  the 
debt,  no  interest  attaching  in  the  plaintiff  before  action  brought; 
and  of  this  opinion  were  the  court,  who  directed  the  judgment  to 
be  reversed  both  as  to  the  damages  and  the  costs^  which  were  iiH 
corporated  with  the  damages.    4  JBurr.  8489. 
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^*  might  remit  the  tame  to  his  said  Miyesty,  annexed 
"  to  his  Majesty's  writ"  The  precept,  when  produced 
at  the  trial,  had  not  the  word  "  if,'*  upon  which  £yre» 
BaroD,  non-suited  the  plaintiff  for  the  variance.  But  the 
Court  of  King's  Bench  set  aside  the  nonsuit;  and  But- 
ler, J.  said,  "  The  declaration  in  this  case  is  much  loi^^er 
than  it  need  have  been.  There  is  not  any  necessity  to  set 
put  the  precept ;  but  being  set  forth,  the  question  is  whe- 
ther the  variance  be  or  be  not  material?  I  think  it  is 
impossible  for  any  person  to  read  this  part  of  the  decla- 
tion  without  knowing  what  it  should  be ;  every  one  must 
see  by  it  that  the  portreeve  is  absolutely  to  certiiy  to  the 
sheriff,  &c.  The  insertion  of  the  word  *  if  is  a  mere  mis- 
take. The  ^ense  of  the  precept,  as  stated  in  the  declaration^ 
is  the  ^me  as  that  which  was  proved ;  it  commands  the  re- 
turning officer  to  proceed  to  an  election.  Therefore,  as  this 
is  not  a  variance  m  sense,  I  am  of  opinion,  that  the  non-suit 
should  be  set  aside." 

A  copy  of  the  poll  taken  at  an  election  for  meml^rs  of  par- 
liament*, examined  with  the  original,  and  signed  by  the  re- 
turning officer,  is  admissible  evidence;  for  being  signed  by 
the  officer,  it  may  be  considered  as  an  original ;  or  if  it  be  )| 
signed  copy,  it  is  admissible  in  evidence  as  such,  on  the  same 
ground  as  copies  of  books  of  a  public  nature,  registers  of 
births,  marriages,  burials,  &c.  (140). 

If  A.  applies  to  B.  who  has  not  any  right  to  vote,  and 
bribes  him  to  vote  for  C.  and  D.,  and  6.  actually  gives  his 
vote  for  them,  A.  is  equally  guilty  under  this  statute,  as  if 
B.  had  been  entitled  to  vote  ;  for  the  words  of  the  statute 
are,  *'  any  person  who  hath,  or  claimeth  to  have  a  right  to 
vote.'* 

Ilence,  where  the  declaration  charged  that  A.  B.  had  a 
right  to  vote,  and  did  vote*;  and  it  was  proved  that  A. B. 
voted,  and  that  his  name  was  entered  on  the  poll,  and  that 
the  defendant  gave  him  money  for  his  vote ;  but  it  was  not 
proved,  that  A.  B.  had  a  right,  the  court  of  B.  R.  held  the 
evidence  conclusive  against  the  defendant. 

So  where  in  the  declaration  it  wus  stated,  that*  the  de- 

•  .     •  .     •       •  ♦ 

f  Mead  r.  I^ohinfon,  WUIc«,  424.  V  Comb  r.  Pitt,  citexi  in  Rigg  t.  Cur- 

getiveu,  2  WiU.  398. 


(140)  In  R.  V.  Hughes,  H.  i  G.  2.  B.  R.  (cited  Willes,  494.) 


(140)  m  n.  V.  Jtiugnes,  n.  i  o.  »•  i>.  rv.  (ciiea  wiucs,  4y4.j 
the  copy  of  the  poll  of  die  election  of  a  mayor  was  holden  tol^ 
iiood  evidence. 
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fendant  corrupted  one  P.  B.  having  a  right  to  toU  in  the  elec- 
tion, to  give  nis  vote  for  certain  candidates  (141),  and  it  was 
proved,  that  P.  B.  did  actually  vote ;  but  there  was  not  any 
evidence  given  of  his  right  to  vote ;  the  court  were  of  opi- 
•  nion,  that  it  was  QOt  necessary  either  to  allege  in  the  declara- 
tion, or  to  prove  that  the  person  corrupted  had  a  right  to 
vote  (142) ;  that  the  giving  money  to  a  person  for  his  vote, 
and  he  standing  by  the  presiding  officer  *  at  the  election,  and 
giving  his  vote,  which  is  received  and  not  objected  to,  or  con- 
troverted, is  evidence  of  the  party  bribed  having  a  right, 
proper  to  be  left  to  a  jury,  although  it  be  not  conclusive 
evidence  of  such  right ;  and  on  the  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt,  the  court  gave  judgment  for  the 
plaintiff. 

The  party  receiving  the  bribe  (although  particeps  criminisj 
is  a  competent  witness  to  prove  the  offence  committed  \ 

So  it  has  been  holden,  that  the  party  giving  the  bribe, 
e.  g.  the  agent  of  one  of  the  candidates,  is  a  competent  wit- 
ness to  prove  the  fact,  in  a  case  where  two  years  had  elapsed 
from  the  time  of  the  offence  committed ;  although  it  was  ob- 
jected that  he  was  particeps  criminis,  and  so  swore  to  excuse 
himself*  (143).. 

i   Uiftc  T.  CarfenTen,  Q  Wils.  995.  99  k  30  G.  9.  B.  R.  Say.  Rep.  989. 

k  Phillips  y.  Fowler,  £.  8  G.  3.  C.  B.         S.  P.         >        - 

per  Eyre,  C  J.  Bush  v.  Rallio];,  T.    1  Mead  v.  Rohioson,  Willes,  498. 


(141)  It  was  not  alleged  that  the  party  bribed  gave  his  vote; 
nor,  indeed,  is  such  allegation  necessar}-.  See  ante,  tit.  Declara- 
tion, Bush  V.  Railing. 

(142)  So  in  Lilly  v.  Come,  Worcester  Sum,  Ass.  1774,  MSS. 
Burland,  B.  held,  that  it  was  immaterial  whether  the  party  cor- 
rupted had  a  right  to  vote  or  not,  as  the  corrupter  though^  he  had, 
and  the  party  corrupted  claimed  to  have  a  right  to  vote,  although 
upon  discussion  of  his  right  afterwards  it  should  turn  out  that  he 
had  none. 

(143)  According  to  a  manuscript  note  of  this  case,  (cited  by 
Lawrence,  J.  4  East,  185).  Mr.  J.  Abney  conceived,  that  the  ob- 
jection went  merely  to  the  credit  of  the  witness,  and  not  to  his  com- 
pietency.  The  other  judges  put  it  on  the  ground  that  the  twa 
years  bad  expired.  The  grounds  of  the  decision,  as  stated  in 
Willes*s  Hep.  424,  5.  were  these,  1st,  that  two  years  had  elapsed 
since  the  offences  were  committed,  and,  therelore,  that  neither  the 
agent  nor  the  person  bribed  could  be  prosecuted  under  the  act ; 
Sd,  admitting  the  offences  had  been  recently  committed,  yet  the 
agent  could  only  be  considered  as  an  accomplice,  and  as  such  was 
a  competent  witness ;  3d>  that  in  this  particular  casej  the  legisla* 
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ancc  to  the  plaintiff,  consistently  with  the  principles  which 
had  ffovemed  the  courts  of  justice  at  all  times.  The  counsel 
for  the  plaintiff  having  urged,  that  part  of  the  provisions 
having  been  furnished  to  voters  resident  at  a  distance  from 
the  borough,  and  the  vierdict  being  good  as  to  that  part  of  the 
demand,  the  plaintiff  might  apply  the  money  paid  into  court 
to  any  other  part  which  he  might  think  proper;  Eyre,  C.  J. 
in  answer  to  this  argument,  said,  that  such  payment  was  an 
admission  of  a  legal  demand  only,  and  the  court  could  not 
allow  it  to  be  applied  to  an  illegal  account. 

It  is  to  be  observed,  that  although,  in  the  foregoing  case, 
money  was  paid  into  court  to  cover  the  demand  for  provisions 
furnished  to  non-i'e^ident  voters,  yet  the  statute  makes  no  dif- 
ference between  resident  and  non-resident  voters.  Hence,  an 
action  cannot  be  maintained  by  an  innkeeper  against  a  can- 
didate for  provisions  supplied  to  non-resident,  any  more  than 
to  resident  voters,  after  the  teste  of  the  writ  *>. 

f|  Loflioase  r.  Wharton,  Durbam  asi.  ]8u8.  Cor.  Wood,  B.  i  Camp.  N.  P.  C, 

.     550.  n. 
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DECEIT. 

I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit^ 

1.  On  an  implied  Warranty, 
9.  On  an  express  Warranty ^  and  herein  of  the  Sale 
and  Warranty  of  Horses, 

II.  Of  the  modern  Action  on  the  case  grounded  on 

fraudulent  Misrepresentation  by  Persons  not 
Parties  to  the  Contract. 


I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit^ 

1.  On  an  implied  Warranty. 

2.  On  aH  express  Warranty^  and  herein  of  the  Sale 

and  Warranty  of  Horses. 

l.iJNan  implied  Warranty  (1).— Ak  action  on  the  case» 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty ;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled ' ;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  which  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case, 

m  gH.  6.  53.  b.  i  Rol.  Abr.  90.  (P.)  pi.  3.  S.  C.  cited  by  Lawxeuce,  J.  inParkia- 

iion  V.  Lee,  9  £a«t,  323. 


(I)  "By  the  civil  law  every  person  is  bound  to  warrant  the^thing 
that  he  sells  or  conveys,  although  there  be  no  express  warranty ; 
but  the  common  law  binds  him  not  unless  there  be  a  warranty, 
either  in  deed  or  in  law,  for  caveat  emptor,**     1  Inst.  lO^S.  a. 
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in  nature  of  deceit,  will  lie  against  him ;  because  it  is  a  war* 
ranty  in  law  *  (2). 

In  cases  of  this  kind,  however,  which  are  grounded  merely 
on  the  deceit,  it  is  essentially  necessary,  that  the  knowledge 
of  the  party,  or  as  it  is  technically  termed,  the  scienter,  should 
be  averred  in  the  declaration,  and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration  5 

For  where  in  an  action  on  the  case,  in  nature  of  deceit*,  it 
was  stated  in  the  declaration,  that  the  defendant  had  sold  cer- 
tain goods,  as  his  own  goods,  to  the  plaintiff,  when  in  truth 
they  were  the  goods  of  another  person ;  it  was  holden,  that 
this  declaration  would  not  maintain  the  action,  for  want  of 
an  averment,  that  the  defendant  sold  the  goods  scient  that 
they  were  the  goods  of  another  person ;  and  there  waa  judg* 
ment  for  the  defendant 

So  where  the  declaration  stated,  that  the  defendant  being 
a  goldsmith  ^  and  having  skill  in  precious  stones,  sold  a  stone 
to  the  plaintiff  for  a  sum  of  money,  afRrming  it  to  be  a  Be- 
zoar  stone,  whereas,  in  truth,  it  was  not  a  Bezoar  stone. — 
After  verdict  and  judgiilent  for  the  plaintiff  in  B.  R.  it  was 
adjudged,  on  error  in  the  Exchequer  Chamber,  that  the  de- 
claration was  bad,  because  it  was  not  averred,  that  the  de- 
fendant knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted 
it  to  be  a  Bezoar  stone  (3). 

• 

b  Adm.  9  H.  6.  S3,  b.  d  Chaudelor  v.  Loput,  Cro.  Jac.  4. 

C  Dale**  case,  Cro.  £lis.  44. 


(2)  "  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant  ? 
for,  if  I  buy  of  you  a  horse,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horse  be  unsound,  I  shall  have  writ 
of  trespass  on  my  case,  and  shall  aver,  that  you  sold  me  the  horse, 
knowing  it  to  be  unsound.'*  Per  Paston,  J.  20  H.  6.  35*  a.  It 
seems,  that  by  the  term  **  covenant,*'  in  this  passage,  mast  be 
understood  implied  promise^  or  warranty, 

(3)  At  the  time  of  this  decision  great  strictness  was  required  in 
the  allegation  of  a  warranty.  It  was  then  essentially  necessary 
that  it  should  appear  on  the  face  of  the  declaration,  that  the  war* 
ranty  was  comtemporaneous  with  the  sale.  The  usual  and  correct 
form  for  this  purpose  was,  that  the  defendant  warrantizando  veil— 
didii  (see  Cro.  Jac.  630.).  It  was  on  this  ground,  and  not  on  the; 
ground  of  any  distinction  in  terms  between  au  affirmation  and  a 
warranty,  as  I  conceive,  that  the  court,  in  Chandelor  v.  Lopus,  ob- 
served, that  there  was  not  an  averment  of  warranty.  It  must  be 
admitted*  however^  that  the  language  of  the  reports  *  countenancea 

•  See  Hsrvey  r.  Yonng,  YeW.  so. 
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9,  The  scienter  must  be  proved :  ' 

In  an  action  on  the  case  %  for  selling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A.;  it  appeared,  that 
the  defendant  bought  the  horse  in  Smithfield,  but  had  not 
taken  the  usual  precaution  of  having  the  horse  legally  tolled ; 
yet  as  the  plaintiff  could  not  prove,  that  the  defendant  knew 
that  the  horse  belonged  to  A.,  the  plaintiff  was  non-suital ; 
for  the  scienter  or  fraud  is  the  gist  of  the  action  where  there 
is  not  a  warranty :  if  there  be  a  warranty,  then  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  horse 
and  also  of  his  qualities  (4). 

So  where  the  declaration  stated',  that  the  plaintiff  bargained 
with  the  defendant  to  buy  of  him  a  musket,  as  a  sound  and 
perfect  musket,  for  the  price  of  two  guineas  and  a  half,  and 
that  the  defendant  knowing  the  musket  to  be  unsound  and 
imperfect,  sold  the  same  to  the  plaintiff  as  a  sound  and  per- 
fect musket,  &Ct  Plea,  N.  G.  Lord  Kenyon,  C.  J.  held  it  to  b« 
necessary,  that  the  scienter  should  be  proved. 

2«  On  an  express  Warranty, — ^An  action  on  the  case,  in 
nature  of  a  writ  of  deceit,  may  be  maintained  against  any 
person  who  deceives,  by  a  false  assertion,  and  thereby  in- 
jures another  who  has  placed  a  reasonable  confidence  in  him 
(5) ;  as  where  a  party  >  in  possession  of  a  personal  chattel 

c  Sprinfnirell  t.  Allen,  AIcjd,  91.        ^  Crone  ▼.  Gardner,  1  W.ScM.B.R. 

9  Eur*  R.  448.  D.  (a)  S.  C.  Cartb.  90.  Comb.  149.  S.  C.    Sea 

r  Dowdiog  w,  Mortimer,  9  East,  450.        also    Medina    ▼.    Slougbton,    Tr. 

n.(a).  19  W.  3.  B.R.  Salk.fi  J  o.I.d.Raym. 

5i^3.  S.  C. 


this  distiDCtion,  frivolous  as  it  may  seem  to  modem  readers*  Sec 
further  on  this  subject  the  opinions  of  Holt,  C«  J*  in  Medina  t* 
Stoughton,  Salk.  2i0.  Ld.  Raym.  593.  S.  C.  and  of  Buller,  J.  in 
Pasley  v.  Freeman,  3  T.  R,  .57.  As  to  what  would  be  sufficient 
evidence  to  support  the  warrantizando  vendidit,  see  Holt^s  opinion 
in  Lisney  v.  Selby,  Ld.  Raym.  IISO. 

(4)  It  is  to  be  observed,  that  actions  on  the  case,  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  these  actions 
on  the  case  in  the  nature  of  deceit  on  implied  warranties ;  but  thia 
distinction  between  them  ou^ht  to  be  attended  to ;  that  in  actions 
on  the  case  in  the  nature  of  deceit,  the  gravamen  is  the  deceit,  and 
the  gist  of  the  action  is  the  scienter ;  but  in  the  action  for  breach 
of  warranty,  the  gravamen  is  the  breach  of  warranty ;  and  where 
the  plaintiff  declares  in  tort  for  such  breachi,  it  is  not  necessary  to 
allege  the  scienter,  nor,  if  alleged,  to  prove  it.  Williamson  v*  Al- 
lison, 2  East,  446. 

(^)  Formerly  it  was  usual  in  cases  of  thi&kind  to  declare  in  tort. 
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8elli»  it,  and  at  the  time  of  sale  affirms  it  to  be  his  own,  whea 
in  truth  it  belongs  to  another,  the  vendee  may  recover  a  com- 
pensation in  damages  for  such  injury  as  he  can  prove  to  have 
oeen sustained  inconsequence  of  this  deceit;  for  the  pos- 
session of  a  personal  chattel  is  a  colour  of  title,  and  it  is  but  a 
reasonable  confidence  which  the  vendee  places  in  the  Vendor, 
when  he  affirms  it  to  be  his  own. 

But  where  the  affirmation  is  (as  it  is  termed  in  some  of  Hic 
books)  a  nude  assertion ;  that  is,  where  the  party  deceived 
may  exercise  his  own  judgment;  as  where  it  is  mere  matter 
of  opinion,  or  where  he  may  make  inquiry  into  the  truth  of 
the  assertion,  and  it  becomes  his  own  fault  from  laches,  that 
he  is  deceived;  in  this  case  an  action  cannot  be  main* 
tained  (6). 

Asif  A.,  being  possessed  of  a  term  for  years'*,  offers  to  sell 
it  to  B.,  saying  that  a  stranger  would  have  given  A.  a  certain 
sum  of  money  for  this  tenin,  whereas,  in  truth,  that  sum  had 
Hot  been  offered  to  A.,  an  action  on  the  case  will  not  lie,  al- 
though B.  was,  by  such  affirmation,  deceived  in  the  value. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  share  in  a  trade,  against  the  buyer,  who  has 
persuaded  him  to  sell  it,  at  a  certain  price,  by  a  representa- 
tion that  certain  partners,  whose  names  he  will  not  disclose, 

h  1  R.  A.  101.  pi.  16.  MJliadged. 


but  it  was  observed  by  Grose,  J.  in  Pasley  v.  Freeman,  3  T.  R.  54. 
that  all  the  cases  of  deceit  for  misinformation  might,  as  it  seemed 
to  him  9  be  turned  into  actions  of  assumpsit. 

(6)  The  case  of  Bayly  v.  Merrel,  Croi  Jac.  386.  and  3  Bulst.  94. 
affords  an  useful  illustration  of  this  rule. 

Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an 
action  cannot  be  maintained,  was  mentioned  by  Grose,  J.  in  Pasley 
V.  Freeman,  3  T.  R.  55.  that  is,  where  the  affirmation  is,  that  the 
thing  sold  has  not  a  defect,  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  argument  in  Bayly  v.  Merrel,  Cro.  Jac.  387. 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  and  the  horse  has  one  eye  only ;  in  such  case  the  purchaser 
(unless,  as  is  quaintly  observed  in  one  of  the  year  books,  he  be 
blind)  is  remediless ;  for  vi^ilantibus  non  dormienlibus  jura  subve^ 
niunt.  See  also  Dyer  v.  Htargraveand  others,  10  Ves.  507.  where 
Sir  William  Grant,  M.  R.  said,  that  it  was  holden  at  law,  that  a 
warranty  is  not  binding,  where  the  defect  is  obvious,  and  put  tbe 
case  of  ahorse  with  a  visible  defect ;  and  uf  a  house  without  roof  or 
windows,  warranted  as  m  perfect  repair* 
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Arfe  to  t>e  joint  purchasers,  and  that  they  will  give  no  morCi 
although  in  truth  they  had  authorized  the  defendant  to  pur-* 
chase  it,  doing  the  best  he  could,  and  although  the  defendant 
charged  them  with  a  higher  price  than  he  gave^ 

It  being  usual  in  the  sale  by  auction  of  drugs,  if  they  are 
sea-damaged,  to  express  it  in  the  broker's  catalogue,  and 
drugs  which  are  repacked,  or  the  packages  of  which  are  dis- 
coloured by  sea^water,  bearing  an  inferior  price,  although 
not  damagra,  the  defendants,  who  had  purchased  some  sea* 
damaged  pimento,  repacked  it,  and  advertised  it  in  catalogue^ 
which  dia  not  notice  that  it  was  sea^ama^d  or  repacked; 
but  referred  it  to  be  viewed,  with  little  facility,  however,  of 
viewing  it :  they  exhibited  impartial  samples  of  the  quality, 
and  sold  it  by  auction.  Held  that  this  was  equivalent  to  a 
sale  of  the  goods,  as  and  for  goods  that  were  not  sea-damaged* 
and  that  an  action  lay  for  the  fraud*' i, 

N.  An  action  on  the  case  will  lie  for  a  breach  of  warranty 
upon  the  s^le  of  a  chattel,  althougli  the  purchaser  has  not 
paid  for  it  *. 

Warranty  on  Sate  of  Horses.-^As  actions  are  more  fre- 
quently brought  for  the  breach  of  warranties  upon  the  sale  of 
horses,  than  upon  the  sale  of  any  other  chattel,  the  following 
remarks  will  be  confined  to  that  subject. 

A  horse  being  an  animal  subject  to  secret  maladies  which 
cannot  be  discovered  by  a  mere  trial  and  inspection,  it  is 
usual,  and  in  all  cases  prudent,  for  the  buyer  of  a  horse  to 
require  from  the  seller  a  warranty  of  its  soundness ;  for  if  a 
horse,  having  a  secret  malady,  is  sold  without  a  warranty  of 
soundness,  and  without  any  fraud  on  the  part  of  the  seller, 
the  purchaser  is  without  a  remedy.  Formerly,  indeed,  it  was 
a  current  opinion,  that  a  sound  price  given  tor  a  horse,  was 
tantamount  to  a  warranty  of  soundness ;  but  it  was  observed 
by  Groae,  J.  in  Parkinson  v.  Lee,  2  East,  322.  that  when  that 
doctrine  came  to  be  sifted,  it  was  found  to  be  so  loose  and  un- 
satisfactory a  ground  of  decision,  that  Lord  Mansfield,  C.  J. 
rejected  it,  and  said,  that  there  must  either  be  an  express 
warranty  of  soundness,  or  fraud  in  the  seller,  in  order  to  main- 
tain the  action  (7).  ' 

i   Vernon  V.   Keyes    4    Tniint  489.     k  Joo^ii  ▼.  Bowden,  4  Tannt.  84/. 
Excb.  Clir.  affirming  judgment  of    |    Percuriaro,  9  H.  7.  31.  b.  Bru.  Abr. 
B.B.  Deceit,  pi  94. 


(7)  Some  pockets  of  hopu  were  sold  by  sample,  with  a  warranty 
that  the  bulk  of  the  commodity  answered  the  sample ;  it  was 
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The  advantage  arising  to  the  buyer,  from  an  express  war- 
ranty of  soundness,  is  this,  that  such  warranty  extends  to 
every  kind  of  soundness,  known  and  unknown  to  the  seller ; 
and  if  the  warranty  be  fedse,  the  bujrer  has  a  remedy  against 
the  seller,  to  recover  a  compensation  in  damages. 

As  soon  as  the  unsoundness  is  discovered,  the  buyer  should 
immediately  tender  the  horse  to  the  seller;  for  otherwise  he 
will  not  be  entitled  to  recover  for  the  keep  *". 

The  ancient  method  of  declaring  in  cases  of  warranty,  was 
m  tort  (8)  on  the  warranty  broken ;  but  of  late  years  it  has 
been  found  more  convenient  to  declare  in  assumpsit  for  the 

m  Caswell  v.  Coare,  i  Taont.  R.  s67. 


holden,  that  the  law  did  not  raise  air  implied  warrauty  that  the  com« 
niodity  should  be  merchantable,  though  a  fair  merchantable  price 
was  given,  and  that  the  seller  was  not  answerable,  though  the 

goods  turned  out  to  be  unmerchantable,  in  consequence  of  a  latent 
efect  which  existed  in  the  commodity  at  the  time  of  the  sale,  but 
which  wds  unknown  tio  the  seller,  aribing  from  the  fraud  of  the 
grower,  from  whom  he  had  purchased,  and  not  from  any  fraud  in 
the  seller.  Parkinson  v.  Lee,  9  East's  R.  314.  If  a  ship  is  sold 
with  all  faults  the  seller  is  not  liable  to  an  action  in  respect  of  latent 
defects  which  he  knew  of  without  disclosing  at  the  time  of  sale,  un- 
less he  used  some  artifice  to  disguise  them,  and  prevent  their  being 
discovered  by  tlie  purchaser.  Baglehole  v.  Walters,  3  Camp. 
N-  P.  C.  154.  See  Meyer  v.  Everth,  4  Camp.  22.  where  it  was 
holden  that  on  a  sale  of  goods,  if  the  sale  note  do  not  contain  astipu- 
lation that  the  goods  are  equal  to  a  sample,  parol  evidence  is  inad- 
missible to  make  such  stipulation  part  of  the  contract ;  but  it  may 
be  shewn  that  at  the  time  of  the  sale  a  sample  was  fraudulently  ex- 
.  hibited  to  deceive  the  buyers,  whereby  the  plaintiff  had  been  in- 
duced to  purchase  the  commodity,  which  turned  out  of  greatly  in- 
ferior quality  and  value  ;  provided  the  plaintiff  has  declared  for 
a  deceitful  representation,  and  not  merely  on  the  contract  as  con* 
tainini^  the  stipulation.  See  also  Gardiner  v.  Gray,  4  Camp.  144. 
I  fa  representation  be  made  before  a  sale,  of  the  quality  of  the  thing 
sold,  witli  full  opportunity  for  the  purchaser  to  inspect  and  examine 
the  truth  of  the  representation,  and  a  contract  of  sale  be  afterwards 
reduced  into  writing,  in  which  that  representation  is  not  embodied, 
no  action  for  a  deceit  lies  against  the  vendor  on  the  ground  that  tlie 
article  sold  is  not  answerable  to  that  representation,  whether  the 
vendor  knew  of  the  defects,  or  not.  Pickering  v.  Dowson,  4 
Taunt.  77^. 

(8)  In  this  form  of  declaration  the  scienter  need  not  be  chai^^, 
or,  it'  charged,  need  not  be  proved.  Williamson  v.  Allison,  2  East, 
446.  .  ^ 
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j^ke  of  adding  the  money  counts*  The  propriety  of  the  mo^ 
dem  practice,  which,  has  prevailed  generally  for  more  than 
forty  years,  was  established  in  the  case  of  Stuart  v.  Wilkins, 
Doug.  18. 

If  a  horse  be  warranted  sound,  but  prove  unsound,  an4 
the  buyer  offers  to  return  him  to  the  seller,  who  refuses  to 
receive  him,  the  buyer  may,  notwithstanding  such  refusal^ 
maintain  an  action  against  the  seller  for  a  breach'of  the  war- 
ranty, if  he  can  prove  that  the  horse  was  unsound  at  the  time 
of  warranty  (9). 


(9)  **  I  take  it  to  be  clear  law,  that  if  a  person  purchases  aq 
horse  which  is  warranted,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty  ;  or  he  may  return  the  horse  and  bring  an 
action  to  recover  the  full  money  paid*;  but  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  the  horse  shall  be  returned  to  him 
in  the  same  state  he  was  when  sold,  and  not  by  any  means  dimi- 
nished in  value ;  for  if  a  person  keeps  a  warranted  article  for  any 
leni^th  of  time  after  discovering  its  defects,  and,  when  he  returns 
it,  it  is  in  a  worse  state  than  it  would  have  been  if  returned  imme- 
diately after  such  discovery,  I  think  the  party  can  have  no  defence 
to  an  action  for  the  price  of  the  article  on  the  ground  of  non-com« 
pUance  with  the  warranty;  but  must  be  left  to  his  action  on  the 
warranty  to  recover  the  difference  in  the  value  of  the  article  war- 
ranted, and  its  value  when  sold."     Per  Lord  Eldon,  C,  J.  C.  B, 
in  Curtis  v.  Hannay,  3  Esp,  N.  P.  C.  83. 

So  where  an  artist  exhihits  specimens  of  his  art  and  skill  as  a 
painter,  and  affixes  a  certain  price  to  them,  if  a  person  is  induced 
to  order  a  picture  from  an  approbation  of  such  specimens,  and 
the  execution  of  it,  when  delivered,  is  inferior  to  the  specimen  ex- 
hibited, he  may  refuse  to  receive  it,  or  having  received  it  he  may 
return  it,  as  not  being  conformable  to  that  performance  which  the 
painter  undertook  to  execute  ;  but  if  he  means  to  avail  himself  of 
that  objection,  he  must  return  the  picture ;  he  must  rescind  the 
contract  totally.  Having  received  the  article  under  a  specific  con- 
tract, he  must  either  abide  by  it,  or  rescind  it  fit  tolo  by  returning 
the  thing  sold,  but  he  cannot  keep  the  article  received  under  such 
a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  les9 
price  than  that  charged  by  the  contract.  Per  Lawrence,  J.  in 
Grimaldi  v.  AVhite,  4  Esp.  N.  P.  C.  95.  **  Where  a  contract  is  to 
be  rescinded  at  all,  it  must  be  rescinded  in  ioio,  and  the  parties 

t  Catweil  V.  Cofire,  i  Taunt.  R.  &6&.S.  P. 
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This  was  decided  in  Fielder  v*  Starkin^  I  H.  BL  17.  where 
the  bujrer  had  kept  the  horse  eight  months,  without  giving 
any  notice  of  the  unsoundness,  before  he  made  an  offer  to  re- 
turn him.  Lord  Loughborough,  C.  J.  said,  that  no  length  of 
time  elapsed  after  the  sale  would  alter  the  nature  of  a  con- 
tract onginally  false.  But  where  there  is  an  agreement  to 
take  a  horse  back",  if  on  trial  he  shall  be  found  faulty, 
though  it  is,  accompanied  with  an  express  warranty,  yet  it 
is  incumbent  on  the  purchaser,  if  he  discovers  any  fault,  to 
use  due  diligence  in  returning  the  horse ;  for  a  trial  means  a 
reasonable  trial. 

A  horse  was  sold  at  a  public  auction^,  warranted  six  years 
old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 
*'  that  the  purchaser  of  any  horse  warranted  sound,  who 
should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days ;  otherwise  he  should  be  deemed  sound.'' 
Ten  days  after  the  sale,  the  plaintiff  discovered  that  the  horse 
was  twelve  years  old,  and  offered  to  return  him,  but  the  de- 
fendant refused  to  receive  him,  and  thereupon  plaintiff  sold 
the  horse,  and  brought  an  action  on  the  warranty  against  the 
seller.  It  was  proved,  that  the  horse  was  twelve  years  old. 
The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  him  his  own,  and  gave  a  verdict 
for  the  defendant ;  but  the  court  set  aside  the  verdict,  and 
Lord  Kenyon,  C.  J.  observed,  that  the  question  turned  on  the 
condition  of  sale,  which,  in  his  opinion,  ought  to  be  ^confined 
solely  to  the  circumstance  of  unsoundness:  that  there  was 
good  sense  in  making  such  a  condition  at  a  public  sale,  be- 
cause, notwithstanding  all  the  care  that  could  be  taken,  many 
accidents  might  happen  to  the  horse  between  the  time  of  aale 

B  AduD  r.  Richards, 9  H.  BI.579.  o  Buchaimii  r.  Parmlwir,  t  T.  R.743. 

put  in  statu  quo.*^     Per  Lord  Ellenborough,  C .  J.  in  Hunt  v.  Silk, 
5  East,  459. 

(10)  la  Mesnard  v.  Aldridge,  3  Esp.  N.P.  C.  271*  it  was  provedt 
that  the  conditions  of  sale  were  contaiued  in  a  printed  paper  pasted 
up  under  the  auctioneer's  box,  and  that  the  auctioneer  at  the  time 
of  the  Hale  had  announced  that  the  conditions  of  sale  were  as  osnal. 
Lord  Kenyon^  C.  J.  held,  that  this  was  a  sufficient  notice  to  all 
persons  who  caroe  to  the  sale  of  the  conditions  under  which  the 
liorHCs  were  sold  ;  and  he  conlpared  it  to  the  case  of  carriers,  who 
advertize  that  tliey  will  not  be  liable  for  goods  lost  above  a  certaiu 
value,  unless  entered  as  such;  in  which  case  the  posting  up  of  a 
bill  in  the  coach-office  to  that  effik't,  had  been  Iiolden  to  be  suf- 
ftcient  notice. 


DECEIT.  esd 

And  the  time  when  the  horse  might  be  retuhiedy  if  no  time  were 
limited.  But  the  circumstance  of  the  age  of  the  horse  was 
not  open  to  the  same  difficulty. 

Where  a  horse  is  sold  with  a  warranty  of  soundness',  for 
a  certain  sum,  part  of  which  is  paid  at  the  time  of  sale;  if 
the  horse  prove  unsound,  and  the  sum  paid  be  equal  to  the 
value  of  the  horse,  the  seller  cannot  recover  the  remain<« 
der(ll). 

Plaintiff  sold  the  defendant  a  horse  with  a  warranty  of 
soundness ;  the  defendant  gave  the  plaintiff  a  bill  of  exchange 
for  the  price ;  the  defendant  discovering  the  horse  to  be  un- 
sound, tendered  him  to  the  plaintiff,  but  he  refused  to  take 
it  back  again.  An  action  having  been  brought  by  the  plain- 
tiff against  the  defendant  on  the  bill,  the  defendant  proved^ 
that  the  plaintiff,  at  the  time  of  sale  knew  that  the  horse  was 
unsound.  It  was  holden  %  that  the  plaintiff  could  not  reco- 
ver ;  for  it  was  clearly  a  fraud,  and  a  person  cannot  recover 
the  price  of  goods  sold  under  a  fraud* 

It  will  be  proper  to  remark',  that  where  the  contract  of 
warranty  is  still  open,  it  is  essentially  necessaiy  that  the 
plaintiff  should  declare  in  a  special  action  on  the  case,  founded 
on  the  warranty,  and  not  merely  in  an  action  for  money  had 
and  received,  to  recover  the  price  of  the  horse  (12). 

In  an  action  for  money  had  and  received',  to  recover  back 
the  price  of  a  horse,  sold  as  a  sound  horse,  and  which  proved 
to  be  unsound,  it  appeared  in  evidence,  that  there  had  been 
a  warranty  of  sounoness  at  the  time  of  the  original  contract 

p  Kinur  ▼•  Boston,  Htfiddlesex  Sittinp  r  Power  v.  Welb,  Cowp.  8i8.  Doaf . 

after  E.  T.  1789.     Kenyon,  C.  J.  94.  n.  8.  C.    Weston  t.  Downes, 

7  East,  481.  n.  I>ottf.Qs.  and  ante,  p.  97. 

^  Lewis  V.  CoMf  rave,  s  Taunt.  9.  s  Payne  v.  Wbalc,  7  East,  974. 


(II]  In  cases  of  this  kind,  it  will  be  adviseable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  ia 
order  that  he  may  be  prepared  to  meet  it.  But,  where  the  sum  to 
be  paid  by  the  d^endant  is  not  ascertained  by  the  terms  of  the 
agreement,  and  the  plaintiff  declares  on  a  ^umUum  memiif  it  it 
competent  to  the  defendant,  even  without  notice  to  the  plaintidT,  to 
prove  that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff 
claims.  And  if  it  appear;  that  the  plaintiff  has  been  paid  ou  ac-t 
count  as  much  as  the  thing  was  worth,  he  cannot  recover.  Basten 
V.  Butter,  7  East,  479. 

(131  ^^  ^hat  case  the  plaintiff  may  declare  for  money  had  and 
received,  9ee  Towers  v.  Barrett.  I  T.  R.  133.  and  ante,  ^«  97, 
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of  sale ;  but  in  a  subsequent  conversation,  when  the  plaintiff 
objected  that  the  horse  was  unsound,  the  defendant  said,  that 
if  the  horse  were  unsound  he  would  take  it  again,  and  return 
the  money.  It  was  contended,  on  the  authority  of  Power  v. 
Wells,  and  Weston  v.  Downes,  that  the  action  for  money  had 
and  received  would  not  lie;  because  this  was  no  other  than  a 
.  mode  of  trying  the  warranty,  which  could  be  by  a  special 
action  on  the  case  only :  and  of  this  opinion  were  the  court ; 
Lord  Ellenboroueh,  C.  J.  (who  delivered  that  opinion,)  ob- 
serving, "  that  Sie  subsequent  conversation  was  not  to  be 
considered  as  an  abandonment  of  the  original  warranty,  the 
performance  of  which  the  defendant  still  insisted  on ;  but  ra- 
ther as  a  declaration,  that,  if  the  warranty  were  shewn  to  be 
broken,  he  would  do  that,  which  is  usually  done  in  such 
cases,  take  back  the  horse  and  repay  the  money.  Then, 
where  any  question  on  the  warranty  remains  to  be  discussed, 
it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  of  it, 
namely,  in  an  action  on  the  warranty." 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price 
of  the  horse:  in  such  case,  the  receipt,  if  duly  stamped  with 
a  receipt  stamp,  will  be  evidence  ot  the  warranty.  It  does 
not  require  an  agreement  stamp  ^  And  if,  on  the  face  of  such 
receipt,  it  appear  that  moneij  was  the  consideration  paid  for 
the  horse,  it  will  not  be  competent  to  the  defendant  to  prove 
a  different  consideration,  in  order  to  take  advantage  of  <i  va« 
riance,  as  will  appear  by  the  following  case: 

The  plaintiff  declared  in  as  sumps  it\  that  in  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  horse  for  so 
much  money,  the  defendant  warranted  the  horse  to  be  sound. 
In  proof  of  the  plaintifi'*s  case,  a  receipt,  which  had  been 
given  by  the  defendant,  was  produced,  purporting  to  be  a 
receipt  of  so  much  money  for  a  horse,  warranted  sound.  On 
cross  examination  of  the  witness  who  produced  the  receipt, 
it  appeared,  that  thk  plaintiff  had  given  a  mare  as  well  as  a 
sum  of  money  in  exchange  for  defendant's  horse.  It  was  ob- 
jected that  there  was  a  variance ;  but  Graham,  B.  was  of  a 
diflerent  opinion,  observing,  that  the  receipt  admitted  that 
the  defendant  had  taken  the  mare,  as  money. 

So  where  the  declaration'  stated,  that  in  consideration 
that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
31/.  10^.,  to  be  paid  by  the  plaintiff  to  the  defendant,  the  de- 
fendant promised  that  the  norse  was  sound ;  and  that  the 
plaintiff  did  buy  of  the  defendant  the  horse  for  that  price,  and 

t  Skrine ▼. Blmorej  9  Camp.  N.  P.  C.    m  Browo    ▼.  Fry,  Devon  Sum.  An. 
407.  ISO8.  MS. 

X  UaDdi  T.  Burton,  9  East,  349« 
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did  pay  to  the  defendant  the  aoid  31/.  IQ^.,  and  then  alleged, 
as  a  breach,  that  the  hone  was  unsound ;  it  appeared  in  the 
proof,  that  the  defendant  agreed  to  dispose  of  his  norse,  which 
tie  warranted  sound,  to  the  plaintiff,  for  thirty  guineas,  hut 
agreed,  at  the  same  time,  that  if  the  plaintifi'  would  take  the 
horse  at  that  value,  he,  the  defendant,  would  purchase  of  the 
plaintiff's  brother,  another  horse  for  fourteen  guineas,  and 
that  the  difference  only  should  be  paid  to  the  defendant  The 
witness  described  it  as  one  deal  between  the  parties,  and  that, 
but  for  the  latter  consideration,  he  did  not  believe  that  the 
bargain  would  have  been  made.  It  was  therefore  objected, 
that  the  proof  varied  from  the  contract  as  laid,  and  shewed 
rather  a  contract  for  the  exchange  of  horses,  paying  the  dif- 
ference only  in  money,  than  an  entire  money  payment  for  the 
horse  in  question.  But  the  court  overruled  the  objection, 
Ld.  EUenborough,  C.  J.  observing,  that  the  parties  agreed  to 
consider  the  brother's  horse  as  fourteen  guineas,  in  Uieir  mode 
of  reckoning  the  payment  for  the  defendant's  horse ;  but  still 
the  consideration  for  the  latter  was  thirty  guineas,  and  the 
defendant  received  thirty  guineas  in  money  and  value. 


II.  Of  the  modern  Action  on  the  Case  grounded  on 
fraudulent  Misrepresentations  by  Persons  not 
Parties  to  the  Contract. 

Where  a  person,  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 
him,  in  consequence  of  which,  the  person  to  whom  the  repre- 
sentation is  made  enters  into  a  contract,  and  thereby  sustains 
an  injury,  an  action  on  the  case,  in  the  nature  df  deceit,  will 
lie  at  the  suit  of  the  party  injured,  against  the  party  making 
the  fraudulent  misrepresentation,  although  a  stranger  to  the 
contract,  from  the  entering  into  which  the  plaintiff  was  dam- 
nified ( 13).    Thi&  was  for  the  first  time  decided  in  the  case  of 


(13)  The  old  cases  were  confined  to  fraudulent  assertions  by  one 
of  the  contracting  parties,  (as  was  justly  observed  by  Grose,  J.  in 
his  elaborate  argument  in  Pasley  v.  Freeman,  3  T.  R.  53.)  and 
proceeded  upon  the  breach  of  a  prom»f,  either  express  or  implied, 
that  the  £au;t  misrepresented  was  true,  and  in  these  respects  they 
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Pasley  and  another  v.  Freeman,  H.  T.  1789. 3  T.  R.  51.  whicli 
came  before  the  court  on  a  motion  in  arrest  of  judgment  on 
the  third  countof  the  declaration.  That  count  stat^,  *^  that 
the  defendant,  intending  to  deceive  and  defraud  the  plaintifis, 
did  wrongfully  and  deceitfully  encourage  and  persuade  theati 
to  sell  and  deliver  certain  goods  to  one  F^ch»  upon  credit,  and 
for  that  purpose  did  falsely,  deceitfully,  and  fraudulently  as^ 
sert,  that  Falch  was  a  person  safely  to  be  trusted,  &c.  whereas, 
in  truth,  Falch  was  not  a  person  safely  to  be  trusted,  and  the 
defendant  well  knew  the  same,  &c«"  The  question,  was, 
whether,  admitting  all  the  facts  as  stated  to  be  true,  the  ac« 
tion  could  be  maintained.  Lord  KenyOn,  C.  J.,  Ashhurst  and 
BuUer,  Js.  were  of  opinion,  that  it  might  be  maintained. 
Grose,  J.  was  of  opinion,  that  it  was  not  maintainable.  . 

It  may  be  remarked,  that  in  cases  of  this  kind  it  is  ^ot  ne« 
cessaiy,  that  the  defendant  should  have  derived  any  advantage 
from  the  deceit  i^;  or  that  he  should  have  colluded  with  the 
person  who  did  derive  the  advantage ;  but  there  xau9t  be  fraud 
(14)  iu  the  defendant,  in  order  to  support  the  action*;  fprin 
a  late  case,  where  there  was  not  any  fraud  or  deceit  in  the 
party  making  the  representation,  although  he  had  incautiously 
asserted  that  to  be  within  his  owp  knowledges  which  in 
strictness  he  could  not  be  said  to  have  known,  but  had  reason^ 
able  and  probable  cause  only  to  believe ;  it  was  holden  by- 
Grose,  Lawrence,  and  Le  Blanc,  Js.  that  the  action  was  not 
maintainable.    But  KenyoQj^  C.  j.  w^  ojf  a  differei^t  opinion. 

The  defendaiit  having  had  a  credit  lodged  with*him  by  a 
foreign  housed  in  favour  ofoneT.tp  a  certain  amount,  upon 
an  express  stipulation,  that  there  should  be  previously  lodged 
in  the  defendant's  hands  goods  to  treble  the  amount,  and  hav- 
ni§  be^n  applied  to  by  the  plaintiffs  for  information  respect- 

* 

y  Paalcy  jr.  Frferoan,  3  T.  R.  5i  aud  a  Haycrafi  ▼.  Creasy,  B.  R.   M.  T. 

perKenyon,  C.J.  in  Eyre  ▼.  Duut-  J 80 1.  9  Eait,  gs* 

ford,  1  Eaa^  398,  9.  b  Eyre  and  another  ▼•  Dunafprd,  B.R. 

X  Tapp  ▼.  Lee,  3  Bos.  &Pnl.  3^.  U.  41  G.  3.  1  Eaat,  318. 


differ  from  Pasley  v.  Freeman,  and  subsequent  cases  decided  on 
the  authority  of  that  case.  See  Lord  EldoD*8  remarks  on  this  case 
in  6  Vesey,  182,  and  in  3  Yes.  f^nd  Beames,  110. 

(14)  "  By  fraud,  I  understand  an  intention  to  deceive;  whether 
1^  btJ  from  any  expectation  of  advantage  to  the  party  hipaself,  or 
from  ill  will  towards  the  other,  is  immaterial.'*  Per  Le  Blanc,  J, 
in  Hay  craft  v.  Creasy,  2  East's  R.  108.  •*  Fraud  may  consist  aa 
well  in  the  suppression  of  what  is  true,  as  in  the  representation  o£ 
irhat  is  false,"     Per  Chambre,  J.  3  Bos.  &  Pul.  371. 
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lag  the  responsibility  of  T.,  answered^  that  he  (defendant)  did 
not  know  any  thing  of  T.,  except  what  he  had  learned  from 
his  correspondent,  but  that  he  had  a  credit  lodged  with  him 
to  a  certain  amount  by  a  respectable  house,  which  he  held  at 
the  disposal  of  T.  (omitting  to  mention  the  stipulation  on 
which  the  foreign  house  had  given  T.  credit)  and  that,  upon 
a  view  of  all  the  circumstances  which  had  come  to  the  defend-* 
ant*s  knowledge,  the  plaintiif'smigbteKecuteT/s  order  with 
safety  (viz.  an  order  for  the  sale  and  delivery  of  goods  upon 
d^it).  It  was  holden,  that  on  the  part  of  the  defendant, 
there  was  a  material  suppression  of  the  truth,  and  evidence 
sufficient  for  the  jury  to  find  fraud,  which  was  the  gist  of 
this  action ;  although  at  the  time  when  the  defendant  made 
the  representation,  he  added,  that  be  gave  the  advice  without 
prejuaice  to  himself. 

In  ordinarv  cases,  the  person,  who  fives  a  representation  of 
the  credit  of  a  third  person  is  not  liable  beyond  the  value  of 
the  goods  furnished  on  the  facts  of  the  representation* ;  but 
circumstances  may  exist  which  will  render  nim  liable  to  losses 
arising  from  subsequent  dealings'. 

In  this  action,  the  party*,  whose  credit  is  misrepresented, 
iaa  competent  witness  for  the  plaintiff, 

^  De  Gnfci  ▼.  Smith,  s  Camp.  N.  P.    d  HalchiiiMii  w,  JMf  i  Tmnt  558. 
C.  593.  •  RiclMrdtoa  ¥»  Smith,  i  Camp.  N. 

P.C.a77. 
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DETINUE    (1). 

L  Of  the  Action  of  Detinue^  and  in  what  Cases  ii 

may  he  maintained. 
II.  Of  the  Pleadings  and  Evidence. 
III.  Of  the  Judgment. 


L  Of  the  Action  of  Detinue^  and  in  what  Cases  it  may 

be  nuiintained. 

1  HE  action  of  detinue  may  be  maintained  by  any  person, 
who  has  either  an  absolute  or  a  special  property  m  goods^ 
against  another,  who  is  in  the  actual  possession,  either  by 
delivery  or  finding*,  &c.  (2)  of  such  goods,  and  refuses  to  re- 
deliver them.  p 

In  this  action  the  plaintiff  seeks  to  recover  the  goods  in  spe- 
cie, or  in  failure  thereof  the  value  (for  it  is  in  the  election  of 
the  defendant,  whetherhe  will  deliver  the  specific  goods^  or 
pay  the  value  thereof,)  and  also  damages  for  the  detention. 

a  1  lost.  986.  b.  tOD*s  Eat.  pi.  902.     OtUon'ii  ShSF. 

b  See  distringas  ad  detiberand.    As-        399.    Rastai^s  Eat.  9I3> 


(1)  This  action  has  fallen  into  disuse  on  account  of  the  defendant 
being  permitted  to  wage  Iiis  law. 

(2)  In  Kettle  v.  Bromsall,  Willes,  118.  it  was  bolden,  that  de» 
tinue  would  lie  for  things  lost  and  found  *,  as  well  as  for  things  de- 
livered. If  A.  bargains  and  sells  goods  to  B.  upon  condition,  that 
if  A.  pays  B.  a  certain  sum  of  money  at  a  day  fixed,  the  sale  shall 
be  void ;  if  A.  pays  the  money,  he  mav  have  detinue  for  the  goods, 
although  they  came  not  to  the  hands  of  B.  by  bailment,  but  by  bar- 
gun  and  sale.     Bateman  v.  Elmon,  Cro.  £liz.  866. 

•  F.  N.  B.  394,  Ed.  4to.  S.  P. 
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As  this  action  proceeds  on  the  ground  of  property  in  the 
plaintiiF,  at  the  time  of  action  brought^  it  cannot  be  main- 
tained, if  the  defendant  took  the  goods  tortiously  ^ ;  for  by  the 
trespass,  the  property  of  the  plaintiff  is  divested  (3). 

Hence,  also,  if  a  person  detain  the  goods  of  a  feme  co- 
vert', which  came  to  his  hands  before  the  marriage,  the  hus- 
band alone  must  bring  the  action :  because  the  property  is  io 
him  at  the  time  of  action  brought 

Property  in  the  plaintiff,  without  ever  having  had  posses- 
sion, is  sufficient. 

Hence  an  heir  may  maintain  detinue  for  an  heir  loom  ^ 

So  if  it  be  enacted  by  a  statute  ^  that  goods  imported  in 
any  other  manner  than  as  therein  directed,  shall  be  forfeited^ 
one  moiety  to  the  king,  and  the  other  moiety  to  him  who 
will  inform,  seize,  or  sue  for  them :  a  subject  may  have  de- 
tinue for  the  moiety  of  goods  imported  contraiy  to  the  pro- 
visions of  the  statute ;  for  by  the  illegal  importation  the  pro* 
pertjr  is  divested  out  of  the  owners,  and  by  bringing  the  ac« 
tion  it  is  vested  in  the  plaintiff,  by  relation,  from  the  time  of 
the  offence  committed  (4). 

So  if  I.  deliver  goods  to  A.»,  to  deliver  to  B.,  B.  may  have 
detinue ;  for  the  property  is  vested  in  him  by  the  deliveiy  to 
his  use. 

The  goods  demanded  must  be  such  as  can  be  distinguished 
from  other  property,  by  certain  discriminating  manes ;  as 
money  in  a   bag;  a  horse;  a  cow^;  a  piece  of  gold  value 

c  6  H.  7.  9.  a.  Bro.  Abr.  Detinne,  pi.        t.  t.  Withered,  5  Mod.  193. 18  Mo^. 

&a.  per  Brian,  C.  J.  may  have  n:-        93.  Salk.  S93.  8.  C. 

plerin,  pi.  3(i.  %  1  Rol.  Abr.  666.  (C)  pt.  I . 

d  Ball.  N.  P.  50.  hi  Inat.  9S6  b.  i  Rol.  Abr.6o6.  (A) 
t  Bro.  Abr.  Detinue,  pi.  30.  Pi.  1. 

t  See  aUt.  18  Car.  8.  c.  18.  RoberU  q.  i  F.  N.  B.  388.  (A)  cd.  4to. 


(3)  This  position  is  cited  in  Com.  Dig.  and  other  books;  but 
the  opiuiou  of  Vavasor,  J.  to  the  contrafy,  in  the  same  case,  seems 
to  be  better  founded.  See  the  reasoning  of  Anderson  and  War* 
burton,  Js.  in  Bishop  v«  Montague,  Cro.  Eliz.  824.  to  the  same 
effect,  but  applied  to  the  action  of  trover. 

(4)  This  case  was  recognized  in  Wilkins  v.  Despard,  5  T.  R.  1 12* 
where  it  was  holden,  that  if  a  ship  be  seized  a^forfeited  under  the 
navigation  act  (1  ^2  Car.  8.  c  1 8.)  by  a  governor  of  a  foreign  country 
under  the  dominion  of  Great  Britain,  the  owner  cannot  maintaiQ 
tnwpass  against  the  governor,  although  there  has  not  been  any  sen* 
tence  of  condemnation ;  because  the  forfeiture  is  complete  by  the 
aeizure,  and  the  property  is  thereby  diteated  out  of  the  owner. 
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twenty-one  shillings ;  deeds  concerning  the  inheritance  of  the 

I)Iaintiff's  landS  if  be  can  describe  what  they  are,  and  what 
and  they  concern' :  or  if  such  deeds  are  in  a  chest"":  and 
the  like.  But,  for  money  (not  in  a  bag  or  chest)  or  com*, 
and  other  things  which  cannot  be  distinguished  from  property 
of  the  same  kind  or  description,  detinue  will  not  lie. 

The  gist  of  the  action  being  the  detainer^,  it  is  necessary, 
that  the  defendant  should  be  in  possession  of  the  goods. — 
Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie  against 
his  personal  representative,  unless  he  takes  possession  of  the 
goods'  (5).  But  if,  after  the  death  of  the  bailee,  a  stranger 
takes  the  goods^  detinue  lies  against  such  stranger^. 

If  goods  be  delivered  to  husband  and  wife,  detinue  ought 
to  be  brought  against  the  husband  only  ^  But  if  they  are 
delivered  to  the  wife  before  marriage,  the  action  must  be 
brought  against  husband  and  wife '  • 

From  the  preceding  cases  it  may  be  collected,  that  the 
grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  special, 
(at  the  time  of  action  brought)  in  personal  goods  which  are 
capable  of  being  ascertained. 

2.  A  possession  in  the  defendant  by  bailment,  finding,  &c^ 

3.  An  unjust  detention  oa  the  part  of  the  defendant 


H.  Of  the  Pleadings  and  Evidence. 

The  manner  in  which  the  goods  came  into  the  possessimi 
of  the  defendant  is  matter  of  inducement  only ;  hence,  if  the 
plaintiff  declares  on  a  bailment,  the  defendant  cannot  plead 
that  the  plaintiff  did  not  bail  the  goods ;  for  the  bailment  is 
not  traversable*.  So  where  the  plaintiff  declued,  that  the 
goods  came  to  the  hands  of  the  aefendant  by  finding",  aiKl 
the  evidence  was,  that  the  plaintiff  had  delivered  the  goods 

k  '1  IdsI.  9S6  b.  q  ^^.P^-  >• 

I  Id.  r  38  E.  3.  1  a. 

m  Baaki  t.  Wbctstoa,  Cro.  Elis.  457.  ■  1  lost.  35 1  b. 

•  I  Inst.  986  b.  t  Bro.  Abr.  DeUnne  dc  bicnt,  pi.  SO. 

o  9  Bvlat.  308.  •  M Uh  ▼.  GrahuD,  1  Bot.  &  P«l.  N. 

f  1  Rol.  Abr.  607.  (D)  pi.  1.  R.  140. 


(6)  Executontare  chargeable  in  this  action,  on  the  ground  of  po8« 
session  only.  Bro.  Abr.  f>etinuedebien8,  pi.  19.  If  AeKsretnree 
execatorsy  and  one  hath  pooscsnons  detinue  lies  against  him  only.  lb. 
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to  the  defendant  (an  infant)  for  a  special  purpose,  and  the 
defendant  refused  to  re-deliver  them ;  it  was  holden,  that  the 
evidence  supported  the  declaration. 

If  the  action  be  brought  for  several  articles  *,  it  is  not  ne- 
cessary to  set  forth  the  separate  value  of  each  in  the  declara- 
tion ;  it  is  sufficient  if  the  jury  sever  the  values  by  their  verdict 

The  plaintiff  must  prove  the  detainer  of  the  goods  pre- 
cisely as  laid  in  the  declaration.  Hence,  in  detinue  for 
a  bond  for  100/.  upon  bailment  J^,  if  defendant  plead,  that  he 
did  not  receive  a  bond  for  such  and  it  is  found  that  he  re^ 
ceived  a  bond  for  a  greater  sum,  there  must  be  a  verdict 
for  the  defendant;  because  the  bond  is  not  the  same  as 
that  which  the  plaintiff  demands. 

The  fireneral  issue  in  this  action  is  non  detinet,  or  that  the 
defendant  does  not  detain  the  goods  in  question.  Upon  this 
issue  ■,  the  defendant  cannot  give  in  evidence,  that  the  goods 
were  pawned  to  him  for  money  which  ,has  not  been  paid,  for 
such  matter  ou^ht  to  be  pleaded  specially ;  but  he  may  give 
in  evidence  a  gift  ftom  the  plaintiff;  for  this  proves,  that  he 
does  not  detain  the  plaintiff's  goods. 


IIL  Of  the  Judgment. 

The  form  of  the  judgment  in  thi«  action  is\  that  the 
plaintiff  do  recover  the  goods  in  Question,  or  the  value 
thereof,  if  the  plaintiff  cannot  have  tne  goods^  and  bis  da- 
mages; that  is,  damages  for  the  detention  (6). 

The  language  of  the  judgment  being  in  the  alternative, 
that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value  (7),  and  an 
omission  in  this  respect  cannot  be  supplied  by  a  writ  of 
inquiiy  of  damages  ^. 

X  Pawly  ▼.  Holly,  9  BE.  R.  85S.  b  Per  Coke,  in  dieyney^s  case,  lO  Rep. 

y  9  Roll.  Abr. 703.    Trial,  pi.  ] i.  119.  b.  recofpiized  by  Holt,  C.  J.  in 

z  1  Inst.  9S3  a.  Herbert  T.  Waters,  Salk.  906.wfaer« 

•  Townsenti's  ist.  Book  of  JadUrments,  be  said,  tbat  be  tbought  tbat  a  con- 

344.  9d.  Book  of  Judgments,  89>  8 3|^  trary  determination    in    Bnrton  ▼. 

84,85.    A8ton*B  Entries,  909.  pU  8.  Robinson,  Sir  T.  Raym.   194.   and 

Peter  ▼.  Heyward,  Cro.  Jac  t>3i,  S.  1  Sid.  946.  was  not  law. 

Keilw.  64.  b.  per  Frowick,  C.J. 

(6)  The  judgment  in  trover  is,  *'  that  the  plaintifl'  do  recover 
his  damages*^'    Knight  v.  Bourne,  Cro.  £liz.  1 16. 

{7\  If  several  things  are  demanded,  the  jury  ought  to  find  the 
Talue  of  each  particular  thing.     East.  T.  3  H.  6.  43.  a. 
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DISTRESS. 

I.  Of  the  Nature  and  Origin  of  a  Distress. 
IL  Of  the  Causes  for  which  a  Distress  may  betaken, 

III.  Of  the  Things  which  may^  and  the  Things  which 

may  not  be  distrained.. 

IV.  JVho  may  distrain. 

Y.  Of  the  Time  at  which  a  Distress  may  be  taken. 
YL  Of  the  Place  where  a  Distress  may  be  taken. 
VII.  The  Manner  of  disposing  of  Distresses  ^  and  herein 

of  the  Sale  of  Distresses  for  Rent  Arrear. 
VIII.  Of  Pound  Breach  and  Rescous. 
IX.  Of  abusing  the  Distress^  and  of  Irregularity  in 
the  Proceedings  by  the  Party  distraining. 


L  Of  the  Nature  and  Origin  of  a  Distress, 

The  power  of  distraining  was  given  to  the  lord  (in  lieu  of 
the  forfeiture  of  the  land]  for  the  purpose  of-  enforcing  the 
tenant  to  perform  those  services,  wnicb  were  the  coi|sidera- 
tion  of  his  enjoyment  of  the  land.  Hence  the  distress  was 
considered  merely  as  a  pledge,  and  the  detention  thereof  was 
justifiable  only  so  long  as  the  duties  incident  to  the  tenure  re- 
mained undischarged.  If  the  tenant  offered  gages  and  pledges 
for  the  performance  of  the  services,  and  the  lord,  after  such 
offer,  persisted  in  detaining  the  distress,  the  tenant  might  sue 
out  a  writ  of  replevin,  the  tenor  of  which  was,  that  the  de- 
fendant had  taken  and  unjustly  detained  the  goods,  **  against 
gages  and  pledges/*  This  form  is  still  preserved  in  the  pro- 
codings  in  re]^evin»  but  the  offer  of  gages  and  pledges  has 
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fallen  into  disuse.  The  replevin  was  considered  as  so  much  a 
matter  of  right,  that  if  a  person  W  deed  granted  a  rent  with 
a  clause  of  distress,  and  granted  nirther,  that  the  distresses^ 
taken  should  be  irreplevisable,  yet  they  might  be  replevied/ 
such  a  restriction  being  against  the  nature  of  a  distress  \ 

Goods  distrained  are  not  liable  to  distress  of  another  sub- 
ject because  in  custody  of  the  law*  ;  nor  to  another  subject'* 
execution^ 


II.  Of  the  Causes  for  which  a  Distress  may  be  taken. 

1.  At  common  Law. — A  distress  may  be  taken  for  the  non- 
performance of  services,  either  certain  or  such  as  may  be  re- 
duced to  certainty  "*,  viz.  heriot-service*,  rent-service ^  suit- 
service  *,  that  is,  suit  to  a  hundred  court,  or  court  baron ;  for 
non-payment  of  a  fine  imposed  on  an  inhabitant  of  a  manor, 
by  the  steward  of  a  court  leet,  for  refusing  to  take  the  cus- 
tomary oath,  when  elected  to  the  office  of  a  constable* ;  for 
non-payment  of  an  amerciament  in  a  court  leet^  for  a  nui- 
sance', or  for  an  offence  done  in  court '^;  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained  K 

2.  By  Prescription.'^By  prescription,  a  distress  may  be 
taken  for  an  amerciament  in  a  court  baron"' ;  for  a  penalty 
imposed  for  a  breach  of  a  bye-law " ;  for  a  toll  in  a  fair*  (1). 

3.  By  Statule.-^t  would  be  an  endless  task  to  enumerate 
all  the  statutes  which  give  a  remedy  by  distress:  the  following, 
however,  cannot  be  passed  over  in  silence : 

By  Stat  4  Geo.  2.  c.  28.  s.  6.  "  Every  person,  body  poli- 
tic and  corporate,  may  have  the  like  remedy  by  distress, 
and  by  impounding  and  selling  the  same,  in  cases  of  rent- 
"  seek  (2),  rents  of  assize,  and  chief  rents,  which  have  been 

a  1  lust.  145.  b.  li  8  Co.  41.  a. 

b  Bro.  Distr.  75.  cited  by  Ld.  C.  B.    i    Prat  v.  Stenm,  Cro.  Jac.  382. 

Parker,  8  Ves.  <294.  k   i  Rol.  Abr.  666. 1.  i. 

c  Bro.  98.  Finch,  il.  1    l  liiflt.  i42.  a.  i6i.  a. 

d  1  Inst.  96.  a.  in  1  Rol.  Abr.  666. 1.6. 
e  1  Rol.  Abr.  66s.  t.  47.  Plotrd.  96.         n  Dyer,  331.  b.  393.  a.  pi.  33. 

f  Litt.  se^.  313.  01  Rol.  Abr.  666. 1.  10.  15. 
g  ]  Rol.  Abr.  665. 1.  40. 

-^■^-~-  -  — - — — 

(!)  A  distrpfls  maybe  taken,  where  the  custom  warrants  it,  for 
an  amerciamcat,  or  fine  imposed  by  the  steward  of  a  court  baron. 
Co.  Eat.  tit.  Replevin,  pi.  I. 

(2)  N.  There  c*annot  be  a  rent-seek  issuing  out  of  a  term  for 
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**  duly  answered  or  |Miid,  for  the  space  of  three  years,  Mritbin 
"  the  space  of  twenty  years  before  the  23d  day  of  January^ 
**  1731,  or  shall  be  thereafter  created,  as  in  case  of  rent  i^ 
**  served  upon  lease." 

In  Bradbuiy  v.  Wright,  Doii^.  624.  the  court  were  of  opi- 
nion, that  a  rent  reserved  on  a  grant  in  fee  (3),  made  after  the 
statute  oiquia  emptareSy  and  before  the  4  Geo.  3.  c.  28.  was  in 
its  nature  a  renUseok,  and  that  it  could  not  be  distrained  for^ 
except  under  the  preceding  statute ;  in  which  case  the  dis- 
trainor, in  his  avowry,  ought  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  for  the  space  of  three  years, 
within  the  space  of  twenty  years,  before  the  first  day  of  the 
session  of  parliament  in  wnich  this  statute  was  made. 

By  Stat  11  Geo.  2.  c.  19.  s.  18.  **  Landlords  may  distrain 
"  for  double  rent,  upon  tenants  who  do  not  deliver  up  pos- 
•^  session  after  having  given  notice  of  their  intention  to  quit, 
'*  during  ail  the  time  such  tenants  continue  in  possession.'* 

Where  there  are  rents  for  which  the  party  cannot  distrain, 
although  he  may  have  an  assize,  yet  remedy  may  be  had  for 
juch  rents  in  a  court  of  equity  K 

p  Per  Conynt,  B.  Excb.  Triu.  5  and  6  Geo.  9.  MSS. 
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veare.  Hence,  if  a  lessee  for  years  auign  his  term,  reserving  ta 
himself  a  rent,  be  cannot  enforce  the  payment  of  such  rent  by  dis- 
tress ;  because  a  rent  so  reserved  was  not  distrainable  for  at  common 
law,  and  not  being  a  rent-seek,  it  cannot  be  distrained  for  under  the 
operation  of  this  statute.  ■■  v.  Cooper,  C.  B*  2  Wils.  375. ;  bat 
in  such  case  an  action  of  debt  is  maintainable^  Newcomb  v.  Har- 
vey, Carth.  161. 

(3)  A  rent  of  this  kind  prior  to  the  statute  of  qnta  emptore$m 
w^nld  have  been  properly  denominated  a  fee-farm  rent  The  won! 
fie^arm  imports  every  rent  or  service,  whatever  the  quantum  mar 
be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properly  appli- 
cable to  any  rents*. except  rent-service.  Hence,  since  the  statute 
of  quia  emptorest  the  granting  in  the  fee-farm,  except  by  the  king, 
is  become  impracticable ;  for,  by  the  operation  of  that  statute,  the 
gprantor  parting  with  the  fee  is  without  any  reversion,  and  witbont 
a  reversion  there  cannot  be  a  rent-service*.  But  a  grant  in  fee,  re-^ 
serving  a  perpetual  rent,  with  a  power  of  distress,  uill  be  «s  good 
as  a  rent-charge  f.  And  it  seems,  that  if  such  a  rent  were  created 
at  this  day,  without  a  power  of  distress,  as  it  must  be  considered  a» 
a  rent-secK,  it  would  be  distrainable  for  under  the  before- mendeiwd 
statute,  4  G.  S!.  c.  28.  s.  5. 

*  Litt  tec.  9i6.  t  Harg  1  last.  \A3.  b.  n.  5. 
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111.  Of  the  Things  which  may^  and  the  Things  which 

may  not^  be  distrained. 

1.  For  Rent  Arrear.-^lT  may  be  laid  down  as  a  general 
proposition,  that  all  moveable  chattels  of  the  tenant  may  be. 
distrained  for  tent  arrear,  if  they  are  found  upon  the' land  de- 
mised ^ 

If  the  cattle  of  a  stranger  ar^  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
make  fresh  suits  &nd  although  the  cattle  be  not  levant  and 
couchant^  But  if  the  cattle  of  their  own  accord  leave  the 
land,  the  lord  cannot  distrain  them  '•  So  a  lessor  cannot  dis-* 
train  a  stranger*s  cattle  which  escape  from  a  close  belonging 
to  a  stranger,  into  the  land  where  the  rent  issued,  through  de- 
fect of  fences,  which  either  the  lessor  *  or  his  tenant  ■  was 
bound  to  repair  (4). 

If  the  estate  of  tenant  at  will  be  determined  either  by  his 
own  death  *,  or  by  the  act  of  the  landlord,  he  or  his  execu- 
tors may  reap  the  corn  sown  by  him.  And  therefore,  such 
corn,  though  purchased  by  another  person,,  cannot  be  dis- 
trained (in  case  of  the  death  of  the  tenant  at  will)  for  rent 
due  from  a  subsequent  tenant. 

With  respect  to  those  things  which  by  law  are  privileged 

p  Cum.  Dig.  DistreM,  B.  i.  and  4  T.  ■  n  H.  7. 4.  a. 

R.  S67.  S.  p.  per  Ld.  Kenyon,  C.  J.  t  9  Leoo.^. 

ID  Gorton  r.  Falkiier.  u  Oyer,  317.  b.  318.  a. 

q  7  H.  7. 1.  b.  9.  a.  %  Eatoa  t.  Southby,  WHles,  isi. 
r  15  H.7.  17.  J». 


(4)  **  There  is  a  difference  between  a  lord  distraining  within  his 
•eignory,  and  a'  landiord  distraining  for  rent  reserved  on  hit  owa 
lease;  tor  the  lord  has  nothing  to  do  with  the  laud  or  the  fences 
and  so  it  is  not  material  to  him  whether  the  fences  are  repaired  or 
not ;  hut  it  is  otherwise  of  a  landlord ;  for  he  himself  ought  to  re* 
pair,  or  to  provide  that  his  tenant  repairs  them,  else  he  would  take 
advantage  of  his  own  wrong*  And  this  divfrsity  seems  to  be  war- 
ranted by  the  books,  Dy.  SI?*  318.  <22  Edw.  4.  49  b.  7  B.  ?•  U 
10  H.  7.  21.  15  H.  7.  17.  But  if  the  cattle  escape  into  the  land 
without  any  defect  of  the  fences,  or  where  the  tenant  of  the  laud  in 
which  they  are  distrained,  is  not  bound  to  repair  the  fences,  through 
the  defect  of  which  the  cattle  escape  and  -are  distrained,  it  is  im* 
material  to  the  lord  or  landlord,  whether  they  are  levant  or  con* 
chant  or  not.'*  Per  Saunders,  in  Pole  v«  Longueville,  %  Saund. 
29y.     See  also  Kemp  v.  Cruwes,  2  Lutw.  15S0. 

.    T  T 
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distress: 


from  distress^  it  may  be  observed  that  some  are  privileged 

absolutely,  and  some  conditionally.    In  the  first  class  may  be 
numbered, 

1.  Animals,  fera  naturcB^  whereof  a  valuable  property  is 
not  in  any  person ;  as  bucks,  does,  &c.  Deer  kept  within  an 
incldsure  do  not  fall  within  this  class,  for  they  may  be  dis- 
trained ^ 

2.  Such  things  as  cannot  be  restored  to  the  owner  in  the 
same  plight  and  condition  as  they  were  in  at  the  time  of 
taking  them. 

This  exemption  proceeds  on  the  ground  of  the  distress 
having  been  considered,  at  common  law,  merely  as  a  pledge* ; 
and,  tor  this  reason,  sheaves  *  and  shocks  of  corn  were  not 
distrainable ;  but  now,  by  stat.  2  W.  &  M.  c.  5.  s.  3.  "  sheaves 
**  or  cocks  of  corn,  or  loose  corn,  and  hay  lying  upon  any 
"  part  of  the  land  charged  with  the  rent,  may  be  seized,  se^ 
"  cured,  and  locked  up  in  the  place  where  found,  in  the  na- 
^  ture  of  a  distress,  until  replevied ;  but  the  same  must  not 
'*  be  removed  to  the  damage  of  the  owner  from  such  place."* 

3.  Things  fixed  to  the  freehold :  as  furnaces,  cauldrons, 
the  doors  or  windows  of  a  house,  or  the  like.\ 

At  common  law,  com  growing  could  not  be  distrained,  be^ 
icause  it  adhered  to  the  freehold  S  But  now,  by  stat  11  G.  2. 
c.  19.  s.  8.  **  Landlords,  or  their  bailiffs,  or  other  persons  em- 
powered by  them,  may  distrain  corn,  grass,  or  other  pro* 
duct,  growing  on  any  part  of  the  land  demised." 

4.  Things  delivered  to  a  person  exercising  a  trade  *  or  ena^ 
ployment,  to  be  carried*,  wrought,  or  manufiK^tured  in  the  way 
of  his  trade,  are  not  distrainable,  as  cloth  delivered  to  a  tailor. 
So  a  horse  standing  in  a  smith*s  shop,  for  the  purpose  of 
being  shod,  or  in  a  common  inn  (5),  cannot  be  distrained,  be- 
cause 'it  must  be  presumed  that  such  things  so  found  belong 
to  strangers. 


•t 


« 


y  Davieg  v.  Powell,  WiUen,  47. 
^  ]  Inst.  47.  a. 

ft  Wilson  V.  Ducket,  s  Mod.  61. 
h  I  Inst.  47.  a. 


c  1  Rol.  Abr.  666.  H.  pi.  3- 
«]  1  Inst.  47.  a. 

«  Per  Cnr.  io  GUboom  v.  Hurst,  Salft. 
349. 


(d)  It  seems,  that  the  privilege  of  a  common  inn  does  not  extend 
to  a  livery  stable.  See  Francis  v.  Wyatt,  1  Bl.  R.  483.  and  3  Burr. 
14d8«  where  the  que&tion  was^  *'  whether  a  carriage  standing  in  the 
jard  of  a  livery  stable  was  distrainable  for  rent  due  to  the  landlord 
from  tlie  keeper  of  the  livery  stable  ?**  The  case  was  twice  argued ; 
bat  th<;  ccmrt  appearing,  to  be  strongly  inclined  iB  favour  of  tbe  di^ 


DISTHESS*  643 

5.  Goods  distrained,  damage  feasant :  for  they  are  in  thf 
custody  of  the  law  '  (6). 

Among  those  things  which  are  privileged  from  distress^ 
coDditionally,  may  be  numbered, 

1.  Beasts  of  the  plough,  which  are  exempt,  if  there  be  ^ 
sufiicient  distress  besides  on  the  land  whence  the  rent  is^ 
sues*  (7). 

2.  Implements  of  trade,  as  a  stocking  framed  or  a  loom \ 
if  they  are  in  actual  use,  and  there  is  a  sufficient  distress  be^ 
sides. 

3.  Other  things  in  actual  use,  as  a  horse  whereon  a  person  if 
riding^,  or  an  ax  in  the  hands  of  a  person  cutting  wood,  &c. 

These  two  last  instances  of  exemption  proceed  on  this 
ground,  that  if  in  such  cases  a  power  of  distress  were  giveu 
by  law,  the  exercise  of  it  would  frequently  lead  to  a  breach  of 
the  peace. 

With  respect  to  .those  thin£;s  which  may  be  distrained  da- 
mage feasant,  it  may  be  laijd  down  as  a  general  rule,  that  all 
chattels  trespassing  on  the  land  may  be  distrained  damage 
feasant 

The  law,  indeed,  has  extended  this  principle  so  far  as  to 
permit  A.  to  distrain  the  cattle  of  B.  damage  feasant ',  in  the 
close  of  A,,  although  they  were  put  there  by  a  stranger, 
without  the  privity  of  B.  It  is  to  be  observed,  however, 
that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
damage  feasant"* ;  for  the  same  exemption  is  allowed  here 

f  1  Imt.  47.  a.  k  ]  Inst.  47.  a. 

g  1  Inst.  47.  a.  b.  ]6i.  a.  1  1  Roi.  Abr.  665.  i.  95. 

h  SiiD|ison  ▼.  Hartopp,  WiUes,  Sis.  m  Storey  ▼.  Robinson,  6  T.  R.  138.  pcc 

WatU  r.  Davies,  Scacc.  H.  so  G.3.        Denison,  J.  in  CoUins  t.  Reaison^ 

MS.  S.  P.  Say.  R.  139. 

i  Gorton  r.  Falkner,  4  T.  R.  565. 


■k*.Mi^lrtriit 


treM,  the  owner  of  the  carriage  declined  bringing  the  question  to  % 
third  argument,  which  had  been  directed  by  the  court* 

{6)  it  seems  that  the  same  rule  holds  with  respect  to  goods  taken 
in  execution,  and  for  the  same  reason.  Eaton  v.  Soutnby,  Willes^ 
J31. 

(7)  But  beasts  of  the  plough  may  be  distrained  for  the  poor 
rates,  althnu<j;h  there  are  other  distrainable  goods  on  the  premise^ 
more  than  suiiicient  to  answer  the  value  of  the  demand.  Hutchinf 
Y.  Chambers,  1  Burr.  579.  This  decision  proceeded  on  the  grounds 
that  a  seizure  under  the  stat.  43  £liz.  c.  2.,  and  similar  acts,  re^ 
serabled  a  common  law  dietrcBs  only  in  being  replevisable ;  and 
that- it  was  in  other  fespects  analogous  to  a  common  law  exscnF 
tioQy  under  which  any  goods  of  the  debtor  paiay  be  seized, 

T  T  9 
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as  in  cases  of  ^listress  for  rent  arrear,  and  for  the  same  reason; 
lest  by  the  permission  of  such  distress  a;breach  of  the  peaccf 
should  ensue. 

By  Stat  7  Ann.  c.  1-2.  s.  3.  it  is  enacted  and  declared^  that 
process  of  distress  against  the  goods  of  any  ambassador  or 
other  public  minister  of  a  foreign  state,  or  of  their  domestic 
servants,  shall  be  void. 


G 


(I 
«C 
K 
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IV.   Who  may  distrain. 

1.  6y  Statute.— By  stat  7  H.  8.  c.  4.  it  is  enacted*,  "  That 
the  recoverors  of  manors,  lands,  and  advowsons,  their  heirs, 
and  assigns,  may  distrain  for  rents,  services,  and  customs, 
due  and  unpaid,  and  make  avowry  and  justify  the  same, 
and  have  like  remedy  for  recovering  them  as  the  recoverees 
might  have  done  or  had,  although  the  recoverors  were 
"  never  seised  thereof." 

By  Stat.  32  H.  8.  c.  37.  s.  1.  "  The  personal  representatives 
of  tenants  in  fee,  tail,  or  for  life,  of  rent-services,  rent- 
charges,  rents-seek,  and  fee-fkrms,  may  distrain  for  the  ar- 
**  rears,  upon  the  land  charged  with  the  payment,  so  long  as 
^K  the  lands  continue  in  the  seisin  or  possession  of  the  tenant 
**  in  demesne,  who  ought  to  have  paid  the  rent  or  fee  farm, 
•*  or  of  some  person  claiming  under  him  by  purchase,  gift,  or 
••  descent.'' 

This  statute  provides  a  remedy  where  the  testator  dies 
seised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where 
by  his  death  there  was  not  any  remedy  for  the  executor  at 
the  common  law  • ;  hence,  executor  of  tenant  for  life  of  a 
rent-charge  may  distrain  for  rent  arrear  under  this  statute ; 
but  where  the  executor  has  remedy  by  the  common  law  by 
action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 
years  of  a  rent  charge,  if  he  live  so  long,  this  statute  does 
not  apply  p.  Neither  does  this  statute  extend  to  copyhold 
rents^. 

By  s.  3.  "  Husbands  seised  in  right  of  their  wives,  in  fee, 
tail,  or  for  life,  of  any  rents  or  fee-farms,  may  distrain, 
after  the  death  of  their  wives,  for  arrears  due  in  their  life 
time.*'    And  by  s.  4.  "  Tenants  pur  auter  vie,  of  rents  and 


II  Sm  1  In«t.  104.  b.  p  Turner  ▼.  Lee,  Cro.  Car.  471. 

9  H«ol  Y.  Bell,  1  Ld.  Raym.  17.9.  q  Appktfn  v.  Doilcy,  Yelr.  13:;. 
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^  fee-farms;  tod  their  personal  represenfSatives,  miy  distrain 
**  on  the  land  charged  after  the  death  of  cestui  que  vie,  for 
**  arrears  due  in  the  life  time  of  cestui  que  vie.** 

A.  seised  in  fee,  let  to  the  plaintiff  for  twenty-one  years, 
and  afterwards  dying  seised  of  the  reversion,  the  defendant 
administered',  and  distrained  for  half  a  year's  rent  due  to  the 
intestate,  for  which  he  avowed.  On  demurrer  to  the  avowry,  it 
was  objected,  that  there  was  not  any  privity  of  estate  between 
the  administrator  and  the  lessor,  and  therefore  the  avowry, 
which  is  in  the  realty,  could  not  be  maintained  by  him.  And 
it  was  observed,  this  was  a  case  out  of  the  stat  of  32  H«  8. 
c.  37.  for  that  only  gives  a  remedy  by  way  of  distress  for  rents 
of  freehold,  and  of  this  opinion  the  court  seemed  (8).  1  Inst 
162.  a.  4  Rep.  30.  Cro.  Car.  471.  Latch.  211.  Wade  v.  Marsh 
were  cited. 

One  entitled  to  the  separate  herbage  and  feeding  of  a  close  % 
for  a  certain  time,  mav  distrain  cattle  belonging  to  the  owner 
of  the  close,  damage  feasant  there  during  that  time. 

If  a  terre-tenant,  holding  under  two  tenants  in  common  % 
pay  the  whole  rent  to  one,  after  notiee  from  the  other  not  to 

f>ay  it,  the  tenant  in  common  who  gave  the  notice  may  dis- 
rain  for  his  share. 

One  tenant  in  common  may  take  a  distress  without  his 
companions,  and  avow  'solely  \ 

Grant  of  rent  to  testator  for  years,  with  a  clause  of  distress, 
that  the  grantee  and  his  heirs  may  distrain'.  Adjudged,  that 
the  executor  should  distrain,  an$  not  the  heir. 

r  Renrin  ▼.  Watkin,  M.  5  G.  s.  B.  R.    t  Harrison  v.  Bamby,  5  T.  R.  940. 

MSS.  '  11  Cru    Eliz.  530. 

•  Bort  V.  Moore,  5  T.  R.  339.  x  Barrel  ▼.  Wilson,  Cro.  Eln.  %AA, 


(6)  But  ID  Powel  V.  Kiilick,  Middlesex  Sittings,  M.  25G.  9. 
where  iii  trcsiia^s  for  entering  plaintiff's  house,  and  carrying  away 
his  goods,  upon  not  guilty,  defendant  gave  in  evidence  that  be  was 
executor  of  A.,  who  was  plaintiff's  landlord  of  the  house,  and  that 
he  distrained  for  rent  due  to  hia  testator  at  the  time  of  his  death  ; 
it  was  objected  for  plaintiff  that  executor  was  empowered  to  dis* 
train  oulv  by  virtue  of  the  stat.  32  H.  8.  c.  37.,  and  that  that  statute 
extended  to  the  executors  and  administrators  of  those  persons  only, 
to  whom  rent-services,  rent-charges,  rent-seek,  or  fee  farms  were 
due,  and  that  the  present  ca.se  did  not  Ml  within  either  of  those 
descriptions.  But  Lee,  C.  J.  overruled  the  objection,  and  said, 
this  was  a  rent-service,  the  testator  being  in  his  life-time  seised  in 
fee,  and  the  plaintiff  holding  under  a  tenure  which  implied  fealty, 
Serj.  Hill's  MSS.  14  D.  72.  and  Bull.  N.P»  67.  S.  C, 
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A  mortgagee  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession^,  under  a  lease  prior  to  the  mortgage,  is 
entitled  to  such  rent  as  shall  be  in  arrear  at  the  time  of  notice, 
and  to  the  rent  which  accrues  afterwards,  and  may  distrain 
for  the  same  after  such  notice. 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle  on 
the  common  during  a  certam  season  of  the  year  *,  a  com- 
moner may  distrain  the  lord's  cattle  which  are  turned  on 
during  that  time. 

Wherever  there  is  a  colour  of  right  for  turning  cattle  on  a 
common  *,  a  commoner  cannot  distrain,  because  it  would  be 
judging  for  himself  in  a  case  which  depends  on  a  more  com- 
petent inquiry.  Hence,  where  the  rignt  of  common  was  for 
tw:o  sheep  for  every  acre  of  land  in  the  possession  of  each 
cdmmoner,  it  was  holden,  that  one  commoner  could  not  dis- 
train the  sheep  of  another  for  a  surcharge  (9). 

The  general  rule,  however,  that  one  commoner  cannot  dis- 
train the  cattle  of  another  may  be  superseded  by  a  special 
agreement**:  as,  where  A.,  being  possessed  of  a  quantity  of 
land  in  a  common  field,  and  having  a  right  of  common  oyer 
the  whole  field,  and  B.  having  also  a  right  of  common  over 
the  whole  field,  they  entered  into  an  agreement,  for  their  mu- 
tual advantage  and  convenience,  not  to  exercise  their  respec- 
tive rights  for  a  certain  term  of  years,  and  each  party  cove- 
nanted to  that  effect.  During  the  term  the  cattle  of  B.  came 
upon  the  land  of  A.,  it  was  holden,  that  A.  might  distrain 
them  damage  feasant ;  for,  by  the  operation  of  the  agreement, 
B.  stood  in  the  situation  of  a  stranger  with  regard  to  A. 

A  tenant  holding  over  after  the  expiration  of  his  term, 
cannot  distrain  the  landlord's  cattle,  which  were  put  on  the 
land  by  the  landlord  for  the  purpose  of  taking  possession  \ 

Lessee  for  years  assigns  his  term,  reserving  a  rent,  he  can- 


fa  Whitemsn  ▼.  Kiii|r,  9  H.  Bl.  4. 
c  Taunton  ▼.  Costar,  7  T.  R.  431. 


(9)  But  where  cattle  are  turned  on  the  comniQn  without  any  co^ 
lour  or  pretence  of  right,  a  commoner  may  distrain  them.  Ad- 
mitted in  Hall  v.  Hardmgv  4  Burr.  2426.  It  was  said  by  Bathurst,  J. 
and  not  denied  by  the  rest  of  the  court,  that  if  a  man  who  has  a 
flight  of  common  upon  the  lord*s  waste,  for  cattle  levant  and  cou* 
chant  on  his  land,  surcharge  tlie  common,  the  lord  cannot  for  tha^ 
cause  distrain,  for  the  lord  cannot  judge  thereof.  Aqon .  3  Wils.  1 2& 
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not  distrain  for  such  rent  arrear  at  common  law  ^ ;  because  he 
has  not  any  reversion ;  nor  can  he  distrain  for  it  under  stat. 
4  Geo.  2.  c.  28.  s.  5.  as  a  rent-seek;  because  a  rent-seek  can- 
not issue  out  of  a  term  for  yeard:  but  he  may  maintain  aa 
action  of  debt*. 


V.  Of  the  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day, 
on  which  it  is  reserved  ^  it  follows,  that  a  distress  for  rent  ar- 
rear cannot  be  made  on  that  day  (10).  Hence,  at  common 
law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving 
rent  on  the  feasts  of  the  Annunciation  and  St  Michael  the 
Archangel,  the  lessor  was  deprived  of  his  remedy  by  distress 
for  the  rent  due  at  Michaelmas;  because  he  could  not  dis- 
train after  the  expiration  of  the  term  *.  But  now  by  stat. 
8  Ann.  c.  14.  s.  0.  "  Any  person,  having  any  rent  in  arrear 
**  upon  any  lease  for  life  or  lives,  or  for  years  or  at  will,  may 
**  distrain  for  such  arrears  after  the  determination  of  the 
**  lease :  providecl^  such  distress  be  made  within  six  calendar 
**  months  after  the  determination  of  such  lease,  and  during 
**  the  continuance  of  such  landlord's  title  or  interest,  and 
**  during  the  possession  of  the  tenant  from  whom  such  ar- 
^*  rears  became  due." 

Although  this  proviso  is  in  terms  confined  to  the  posses- 
sion of  the  tenant  *,  yet  it  has  been  holden,  that  where  the 
tenant  dies  before  the  term  expires^  and  his  personal  repre- 
sentative continues  in  possession  during  the  remainder,  and 
after  the  expiration,  of  the  term,  the  tendlord  may  distrain 
within  six  calendar  months  after  the  end  of  the  term  for  rent 
due  for  the  whole  term. 

In  Lewis  v.  Harris,  1  H.  Bl.  7.  n.  a.  it  was  holden  by  Skyn- 

V.  Cooper,  3  Wils.  375.  h  S.  7. 


c  Newconib  V.  Harvey,  Garth.  l6l,3.      i   Braithwalte  ?•  Cooktey,   1   H.  BK 
f   Duppa  ▼.  Mayo,  1  Saund.  099.  465. 

g  1  IiiM.  47*  b. 


(10)  "  One  cannot  distrain  the  same  day  the  rent  grows  due,  but 
it  must  be  the  day  aOer."  2i  H.  6.  40.  Vid.  14.  H.  4.  31.  Sir 
IVI.  Hale,  MSS,  cited  by  Mr.  Ilargrave,  I  InjU  47.  b.  n.  «. 
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tier,  C.  B.  that  the  term  was  continued  by  the  custom  of  the 
country,  for  the  purpose  of  giving  a  right  to  the  landlord  to 
distrain  on  the  premises  in  which  the  way-goin^  crop  re- 
mained.   See  also  Beavan  v.  Delahay,  1  H.  Bl.  5.  ^.  P. 

It  may  be  observed,  that  a  distress  for  rent  arrear  can  be 
taken  only  during  the  day-time*^  (11);  but  cattle  damage 
feasant  may  be  distrained  not  only  in  the  day-time,  but  during 
the  night  also ;  otherwise  they  might  escape. 


VI.   Of  the  Place  where  a  Distress  may  be  taken. 

A  DISTRESS  for  rent-service  may  be  taken  in  any  part  of 
the  land  holden. 

So  for  a  rent  charged  or  reserved  upon  a  lease  upon  any 
part  of  the  land  out  of  which  the  rent  issues.  And  if  a 
house  be  upon  the  land  demised  or  charged',  a  distress 
may  be  taken  in  the  house,  if  the  outer  door  be  open  (12).-^ 

kiln>ti43.  a.  1  1  Rol.  Abr.671- 1-5. 


(11)  "  Before  sun-rising  or  ^fter  8UD<r8et,  no  man  may  distrain 
but  for  damage  ieasant'*  Mirrour,  c.  2.  s.  96.  See  also  7  Rep. 
7.  a.  that  a  distress  for  rent  or  Service  cannot  be  taken  in  the  night. 

(12)  A  distress  may  be  in  a  house  through  the  doqrs  or  windows* 
Com.  Dig.  tit.  Distress.  (A.  3.)  "  If  an  outward  door  be  open» 
an  inner  door  may  be  broken  in  order  to  take  a  distress,**  per  Lord 
Hardwicke,  C.  J.  in  Browning  y.  Dann  and  others,  Ca.  Temp, 
Ilardw.  l68.  **  But  a  padlock  put  on  a  barn  door  cannot  be 
ppened  by  force  for  the  purpose  of  distraining  the  corn."  per  I^rd 
Hardwicke,  C.  J.  1^.  Gates  or  inclosures  cannot  be  broken  open 
or  thrown  down  to  take  a  distress.  1  Inst.  l6l .  a.  By  stat«  11  G.  2. 
^«  (9*  tt«  7*  **  Any  place,  in  which  ^oods  or  chattels,  fraudulently 
**  or  clandestinely  conveyed  away,are  locked  i^p  or  secured,  so  as  to 
**  prevent  the  same  from  being  taken  as  a  distress  for  rent  arrear, 
^*  may  be  broken  open  and  entered  in  the  day-time  by  th<!  party 
**  distraining;  first  calling  to  his  assistance  the  consteble  or  other 
**  peace  officer  of  the  place,  where  the  goods  are  suspected  to  be 
'*  concealed ;  and  in  case  of  a  dwelling  house,  oath  being  first  made 
**  before  a  justice  of  the  peace  of  a  reasonable  ground  to  suspect 
^*  that  such  goods  are  therein ;  and  the  same  may  be  taken  am) 
M  seized  for  the  arrears  of  rent,  (\s  if  they  had  been  in  ^n  opei( 
*•  pl^ice/^  .  '^ 
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For  a  rent-service  or  rent-chaiige  iflsuing  out  of  the  land» 
which  lies  in  different  counties,  a  distress  for  the  whole  may 
be  taken  in  one  county  *"•  So  if  a  rent-charge  issue  out  of 
land  in  the  possession  of  many  tenants,  a  distress  may  be 
taken  upon  tne  possession  of  one  for  the  whole  rent,  for  it 
issues  out  of  eacti  part".  But  where  there  are  separate  and 
distinct  demises,  there  must  be  separate  distresses  on  the  se- 
veral premises  subject  to  the  distinct  rents,  although  the  se- 
veral premises  are  demised  to  the  same  tenant  ^ 

By  Stat.  11  Geo.  2.  c.  19.  s.8.  *'  The  landlord  may  dis- 
''  train  any  cattle  or  stock  of  the  tenant,  depasturing  on  any 
"  common  appendant  or  appurtenant,  or  any  ways  belonging 
'*  to  the  premises  demised. 

If  the  lord  come  to  distrain  cattle  which  he  sees  then  within 
his  fee ',  and  the  tenant  or  any  person,  to  prevent  the  lord 
from  distraining,  drive  the  cattle  out  of  the  lord's  fee  into 
some  other  place,  ^et  may  the  lord  freshly  follow  and  distrain 
the  cattle;  for  in  judgment  of  law  the  distress  will  be  con- 
sidered as  taken  within  his  fee. 

A  different  rule  holds  with  respect  to  distresses  for  damage 
feasant  ^ ;  for  if  the  owner  of  the  beasts  chase  them  out  of 
the  soil,  even  with  a  view  to  evade  the  distress,  yet  the  owner 
of  the  soil  cannot  distrain  them ;  because  the  beasts  must  be 
damage  feasant  at  the  time  of  the  distress. 

By  Stat  11  Geo.  2.  c.  19.  s.  1.  (13).  "  If  lessee  for  life, 
Y.  W.  or  otherwise,  of  lands  or  tenements,  upon  the  de- 
niise  whereof  any  rents  are  reserved,  shall  fraudulently  or. 
clandestinely  carry  off  his  goods  from  such  demised  pre- 
mises, to  prevent  a  distress,  the  lessor,  or  any  empowered 
by  him,  may,  within  thirty  days  after  carrying  off,  distrain 
such  goods,  wherever  found,  \oi  the  rent  arrear,  and  sell  or 
**  dispose  of  the  same,  as  if  distrained  on  the  premises ;  pro- 
''  vided ',  before  the  seizure,  such  goods  have  not  been  sold^ 

m  lb.  1. 87.  so.  p  ]  Inst.  i6l. m. 

q  1  Rol  Abr.  671.  I.  33.  q  lb. 

o  Rogers  ▼.  Birkmire,  Str.  1040.  r  S.  9.  (14.) 


(13)  This  section  is  copied  from  the  second  section  of  the  four- 
teenth chapter  of  the  8th  of  Ann,  and  difiers  from  it  only  as  to  the 
time  allowed  for  the  seizing  tlie  goods  after  the  carrying  off;  the 
statute  of  Ann  allowing  only  five,  and  this  statute  thirty  days* 

(14)  This  section  is  copied  from  the  3d  of  the  8  Ann,  c«  14«  with 
the  exception  of  the  words  in  italics. 
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>'  bo7Vifide^  aiid  for  a  valuable  consideration^  to  a  person  not 
*'  prity  to  the  frauds 

This  statute  applies  to  the  goods  of  the  tenant  only  and  not 
to  the  goods  of  a  stranger*. 


V 1 1 .  The  Manner  of  disposing  of  Distresses^  and lurwi 
of  the  Sale  of  Distresses  for  Rent  Arrear. 

At  the  common  law,  the.  party  distraining  might  have 
driven  the  distress  from  the  place  where  it  was  taken,  into 
ttny  other  place,  even  in  a  distant  county.  It  is  obvious^ 
that  the  exercise. of  such  a  power  must  have  been  attended 
with  great  oppression ;  more  especially,  as  the  tenant  was 
obligra  to  provide  sustenance  for  his  beasts,  if  they  were  im- 
pounded in  an  open  pound;  and  the  beasts  being  driven  into 
a  foreign  county,  the  tenant  must  frequently  have  been  at  a 
loss  where  to  make  a  replevin.  A  partial  remedy  for  this 
evil  was  afforded  by  stat.  52  H.  3.  c.  4.  which  prohibited  all 
persons  from  driving  the  distress  out  of  the  county  where  it 
was  taken.  But  the  stat.  1  &  2  Phil.  &  Mary,  c.  12.  has 
given  a  further  check  to  it  By  the  last-mentioned  statute 
it  is  ei^acted,  "  that  no  distress  of  cattle  shall  be  driven  out  of 
"  the  hundred,  rape,  wapentake,  or  lath,  where  the  distress 
"  is  taken,  except  it  be  to  a  pound  overt  within  the  same 
"  shire,  not  above  three  miles  distant  from  the  place  where 
'*  the  distress  is  taken  ;  and  no  cattle  or  other  goods  distrained 
^*  for  any  manner  of  cause,  at  one  time,  shall  be  impounded 
^  in  several  places,  upon  pain  of  forfeiting,  to  the  party 
**  grieved,  one  hundred  shillings  and  treble  damages." 

If  the  hundred,  in  which  the  cattle  were  distrained,  be  in 
one  county,  and  the  hundred  into  which  they  were  driven  be 
in  another,  the  venue  may  be  laid  in  either  county  ". 

Persons  distraining  for  rent  arrear'  may  impound  the  dis- 
tress in  any  convenient  part  of  the  land  chargeable  with  the 
rent. 

The  stat.  11  Geo.  2.  c.  10.  s,  8.  which  empowers  the  land- 
lord to  seize  growing  crops  as  a  distress,  autnorizes  him  **  to 
"  cut,  gather,  and  lay  up  the  same,  when  ripe,  in  bams  or 
"  other  proper  place  on  the  premises,  if  any ;  if  not,  then  in 

ft  Thornton  ▼.  Ailamt  and    others,    u  Pope  ▼.  DatU,  9  Taunt.  858. 

B.  R.  £.  T.  56  Geo.  S.  x  Stat.  11  G.  9.  c  19.  i.  lO. 

4^  8-IiMt.  106. 
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**  other  barns  or  proper  place,  as  near  as  may  be  to  the  pre- 

*'  mises,  notice  thereof  being  given^  to,  or  left  at,  the  last 

"  place  of  abode  of  the  tenant,  within  one  week  after  the 

"  lodging  of  the  distress." 

Sale  of  Distress  for  Rent  /irrear.— At  the  common  law, 
distresses  for  rent  arrear  could  not  be  sold,  but  only  detained 
as  pledges  for  the  enforcing  the  payment  of  such  rent ;  but 
now,  by  the  stat.  2  W.  &  M.  sess.  1.  c.  5.  s.  2.,  it  is  enacted, 
•*  That,  where  any  goods  or  chattels  shall  be  distrained  for 
**  any  rent  (15)  reserved  and  due  upon  any  contract,  and  the 
"  tenant  or  owner  of  the  goods  shall  not  within  five  (16)  days 
•*  next  after  such  distress,  and  notice  thereof,  with  the  cause 
of  such  taking  (17)  left  at  the  chief  mansion  house  (18),  or 
other  most  notorious  place  on  the  premises  charged  with  the 
rent,  replevy  the  same,  the  person  distraining  may,  with 
**  the  sheriff  or  under-sheriff  of  the  county,  or  constable  of 
**  the  hundred,  parish,  or  place,  where  the  distress  is  taken^ 
•*  cause  the  distress  to  be  appraised  by  two  sworn  appraisers^ 
"  whom  such  sheriff,  &c.  shall  swear  to  appraise  them  truly, 
**  and  after  such  appraisement,  may  sell  the  same  towards 
"  satisfaction  of  the  rent,  and  the  charges  of  the  distress  and 
"  appraisement,  leaving  the  overplus,  if  any,  iu  the  hands  of 
**  the  sherif}*,  &c.  for  the  owner's  use." 

y  S.9. 
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(15)  'VThis  statute  does  not  affect  distresses  damage  feasant ; 
consequently  they  remain,  as  they  were  at  common  law,  mere 
pledges ;  and  the  sale  of  them  will  make  the  party  distraining  a 
trespasser  ab  initio,^*  Per  Lord  Hardwicke,  C.  J.  in  Dorton  v; 
Pickup,  Sittings  after  M.  T.  9  G.  2.  MSS. 

(iG)  The  five  days  are  reckoned  inclusive  of  the  day  of  sale. 
Wallace  v.  King.  I  H.  Bl.  13. 

(17)  It  is  not  necessary  to  set  forth  inthe  notice  at  what  time  the 
rent  became  due.  Per  Buller,  J.  in  Moss  v.  Gallimore,  Doug.  280. 

(18)  In  Walter  v.  Rumbal,  Ld.  Raym.  53.  it  was  holden,  that 
notice  to  the  tenant  vtas  good  notice  under  this  act,  the  sole  object 
oF  the  statute  being,  that  the  party  should  have  notice ;  which  ob- 
ject was  more  effectually  attained  by  a  notice  given  to  the  party 
himself,  than  by  a  notice  leil  at  the  mansion  house,  or  most  ooto* 
rious  place  on  the  premises* 
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VIII.  Of  Pound  Breach  and  Rescous. 

1,  Of  Pound  Breach. 

An  action  for  a  pound  breach  lies*,  where  a  person  dis- 
trains cattle  for  damage  feasant  in  his  land,  or  for  rent  or  ser- 
vices, and  puts  them  into  the  common  pound,  or  into  another 
pound  or  place,  which  shall  be  said  to  be  a  lawful  pound,  and 
the  owner  of  the  cattle,  or  other  person,  takes  the  cattle  out 
of  the  pound,  and  drives  them  where  he  pleases.  See  the 
form  of  the  writ  in  this  action,  F.  N.  B.  100.  a.  100.  b.  101.  a 
there  called  a  writ  de  parcofracto. 

If  a  person  sends  his  servant  to  distrain  for  rent  or  services*, 
and  the  servant  distrains  the  cattle,  and  impounds  them,  and 
a  stranger  takes  them  out  of  the  pound,  the  action  must  be 
brought  by  the  master  and  not  the  servant;  for  it  is  the 
iliaster*s  pound. 

If  a  person  distrain  cattle  for  damage  feasant,  and  put  them 
in  the  pound^  and  the  owner,  who  had  common  there,  make 
fresh  suit,  and  find  the  door  unlocked,  he  may  justify  the 
taking  away  the  cattle  in  a  parcofracto.  If  the  owner  break 
the  pound,  and  take  away  his  goods,  the  party  distraining 
may  have  his  action  de  parcofracto,  and  he  may  also  take  his 
goods  that  were  distrained  wheresoever  he  find  them,  and  im- 
pound them  again. 

A  pound-keeper  is  bound  to  receive  every  thing  offered  to 
his  custody,  and  is  not  answerable  whether  the  thing  were 
legally  impounded  or  not^.  If  the  cattle  be  wrongfully  taken, 
the  person  who  brings  the  cattle  is  answerable,  and  not  the 
pound-keeper,  unless  it  can  be  proved  that  he  has  transgressed 
the  limits  of  his  duty,  and  assented  to  the  trespass.  When 
the  cattle  are  once  impounded,  he  cannot  let  them  go  without 
a  replevin,  or  without  the  consent  of  the  party.  When  the 
trattie  are  in  the  pound,  they  are  in  the  custody  of  the  law ; 
and  if  the  pound  is  broken,  the  pound-keeper  cannot  bring 
an  action,  but  the  person  who  distrained  them. 

See  the  statute  2  W.  &  M.  first  sess.  c.  5.  at  the  close  of  the 
next  section. 

2.  Of  Rescous. 

Rescous,  as  far  as  the  same  relates  to  distress,  means  tlie 

s  F.  N.  B.  100.  a.  c  Badkin  t.  Powell,  Covp.  476.  citcil 

ft  F.  N.  B.  100. b.  by  Bailer,  J.  in  BrftmUing  ▼.  Kent, 

b  1  lost.  47.  b.  1  T.  R.  62. 
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faking  away  and  setting  at  liberty^  againat  law,  a  distrew 
taken*. 

Rescous  lies,  where  a  person  distrains  for  rent  or  services^ 
or  for  damage  feasant,  and  is  desirous  of  impounding  the 
distress,  and  another  person  rescues  the  distress  from  him*. 

The  party  distraining  must  be  in  possession  of  the  distress, 
otherwise  there  cannot  be  a  rescue  ^  But  although  rescue 
will  not  lie  at  the  suit  of  a  person  who  is  prevented  by  another 
from  making  a  distress,"  yet  an  action  on  the  case  will  lie  fot 
the  disturbance. 

If  a  person  send  his  servant  to  distrain',  and  rescous  be 
made  upon  the  servant,  the  action  must  be  brought  by  the 
master  who  sustains  the  injury,  and  not  by  the  servant. 

If  a  distress  is  taken  without  cause,  as  where  r^t  is  not 
due**,  the  owner  may  make  rescous  before  the  distress  is  im- 
pounded ^  So,  if  the  owner  tender  the  rent  before  distress 
taken^  But,  after  the  distress  is  impounded,  the  owner  can- 
not break  the  pound,  and  take  the  distress  out  of  the  pound ; 
for  it  is  tlien  in  the  custody  of  the  law'. 

The  action  of  rescous  has  fallen  into  disuse;  the  usual  re- 
medy at  this  time  is  by  an  action  on  the  case.  By  stat.  ^  W. 
&  M.  first  sess.  c.  5.  s.  4.  it  is  enacted,  *'  That  upon  any  pound 

breach,  or  rescous,  of  goods  or  chattels  distrained  for  rent; 

the  party  grieved  shall,  in  a  special  action  on  the  case,  for 

the  wrong  thereby  sustained,  recover  rtreble  damages  and 
**  costs  against  the  offenders,  or  against  the  owners  of  the 
**  distress,  in  case  the  same  be  afterwards  found  to  have  come 
"  to  their  uset  or  possession." 

The  construction  put  on  this  statute  has  been*,  that  the 
word  treble  shall  be  referred  as  well  to  the  word  costs,  as  to 
the  word  damages. 

Proof  of  a  tender  of  the  rent  after  jthe  impounding  of  the 
distress,  will  not  bar  an  action  on  this  statute *". 

d  1  Iiwt.  i6o.  b.  k  Id.  \6o.h. 

e  F.N.  B.  lui.a.  1  Id. 47.b. 

f  F.  N.  B.  102.  b.  mLawson  t.  Story,  Lord  Rmym.  19. 

g  F.  N.  B.  101.  b,  Cartb.  391.  S.  C. 

h  1  Intt.  160.  b.  n  Firtb  ▼.  pMrrif,  S  T.  R.  43s. 

i   Id.  47.b. 
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IX.  Of  abusing  the  Distress,  and  of  Irregularity  in  the 
Proceedings  of  the  Parly  distraining. 

An  abuse  of  the  distress  makes  the  party  distraining  a  tres- 
passer ab  initio,  except  where  it  is  otherwise  provided  by 
statute  *». 

In  trei^ss  for  breaking  and  entering  the  plahitiff  *s  house^ 
and  taking  and  carrying  away  his  goods,  the  defendant  justi* 
fied  the  taking  and  carrying  away  the  goods,  as  a  distress  for 
damage  feasant :  replication,  that  after  the  distress,  the  de- 
fendant converted  them  to  his  own  use  :  on  demurrer,  it  was 
urged,  that  the  rephcation  was  a  departure ;  for  it  did  not  sup- 
port the  plaintiii^s  declaration  in  trespass,  but  shewed  rather 
that  he  ought  to  have  brought  trover  on  the  conversion;  but  the 
court  overruled  the  objection,  observing,  that  he  tcho  abuses  a 
distress  \sk  trespasser  ab  initio:  and,  therefore,  if  in  trespass 
the  defendant  justifies  nomine  districiionis,  the  plaintiff  may 
shew  an  abuse,  and  it  is  not  a  departure,  but  will  support  the 
declaration ;  and  so  it  does  in  this  case ;  for  the  conversion  is 
a  trespass  or  trover  at  the  plaintiff's  election ;  and  the  matter 
disclosed  in  the  replication  makes  good  his  election;  for  it 
proves  it  a  tres]>ass  as  well  as  a  trover.  See  Dye  v.  Leather- 
dale,  3  Wils.  20.  where  the  same  f)oint  was  ruled,  and  the 
authority  of  the  preceding  case  recognized. 

By  Stat.  11  Geo.  2.  c.  19.  s.  19.  *-  Where  any  distress  shall 
"  be  made  for  any  rent  justly  due,  and  any  irregularity  or 
unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
training, or  his  agent ;  the  distress  shall  not  be  deemed  un- 
lawful, nor  the  distrainer  a  trespasser  ab  initio,  but  the 
party  grieved  may  recover  satisfaction  for  tlie  special  da- 
mage in  an  action  of  trespass,  or  on  the  case^,  at  the  election 
"  of  the  plaintiff;  and  if  he  recover  he  shall  have  full  costs." 
But  by  s.  20.  of  the  same  statute,  it  is  provided,  "  That  no 
tenant  or  lessee  shall  recover  in  such  action,  if  tender  of 
amends  has  been  made  before  action  brought."  By  stat 
17  Geo.  2.  c.  38.  s.  8.  "  Where  any  distress  shall  be  made 
"  for  money  justly  due  for  the  relief  of  the  poor,  the  distress 
**  shall  not  be  deemed  unlawful,  nor  the  party  making  it  a 
trespasser  on  account  of  any  defect  or  want  of  form  in  the 
warrant  of  appointment  of  overseers,  or  in  the  rate  or  as- 
sessment, or  in  the  warrant  of  distress  thereupon,  nor  shall 
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o  See  at  the  close  of  this  section  il  G.     p  Gar^rave  v.  Sipitb,  Salk.  ssi. 

^.  C.  19.  #.  19.  Slid  17  Q.  9.  c.  3S.  s.  8.     q  See  ^ilriiitcrhouru  ▼.  Morgan,  1 1  East, 

395.  aud  post.  tit.  Trespass,  o.  (5). 
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*'  the  party  distraining  be  deemed  a  trespasser  ab  initio^  on 
**  account  of  any  irregularity  which  shall  be  afterwards  done 
•*  by  him,  but  the  party  grieved  may  recover  satisfaction  for 
"  the  special  damage  in  an  action  of  trespass,  or  on  the  case ', 
**  with  full  costs ;  unless  tender  of  amends  is  made  before  ac- 
"  tion  brought*." 

Trespass  lies  against  a  landlords  who,  on  making  a  distress 
for  rent,  turns  the  tenant's  family  out  of  possession,  and  con- 
tinues in  possession  after  the  rent  is  paid.  But  trespass  will 
not  lie  for  an  excessive  distress  merely  (19). 

Plaintiff  brought  trespass  in  C.  B.  for  taking  an  excessive 
distress",  and  recovered;  but  on  error  in  B.  R.  the  judgment 
was  reversed,  on  the  ground  that  trespass  would  not  lie ;  the 
entry  and  distress  bein^  lawful,  in  part,  for  the  rent  due,  and 
the  whole  being  one  act ;  and  that  it  was  not  like  the  case, 
where  there  was  a  subsequent  abuse  of  the  distress. 

The  proper  remedy  for  an  excessive  distress  is,  an  action 
on  the  case,  founded  on  the  statute  of  Marlbridge,  52  H.  3. 
c.  4.  which  provides,  ^'  that  distresses  shall  be  reasonable, 
**  ^d  that  persons  taking  unreasonable  distresses  shall  be 
**  grievously  amerced  for  the  excess  of  such  distresses.'*  But 
this  action  cannot  be  maintained  after  a  judgment  recovered 
in  replevin*. 

f  S.  9.  u  Lynn  v.  Moody,  Fitig.  85.    9  Str. 

•  S.  10.  851.  S.C. 

t  £therton  ▼.  Popplcwell,  i  Eatt,  139.    x  Phillips  ▼.  BerrymaiiyTriii.  93  G.  a. 

B.  R.  MS. 


(19)  Hutchins  v.  Chambers,  1  Burr.  590.  S.  P.  In  this  case  the 
rule  was  settled,  *'  that  trespass  will  not  lie  for  an  excessWe  di»" 
tress  ;"  but  it  was  said,  that  there  was  one  excepted  case*,  namely, 
where  gold  or  silver  was  taken  to  an  excess,  apparent  on  the  face  of 
it ;  as  where  six  ounces  of  gold  and  100  ounces  of  silver  were  taken 
for  6s.  and  Sd, ;  but  that  proceeds  on  the  ground,  that  gold  and 
silver  are  of  a  certain  and  known  value,  and  the  naeaBure  of  the 
value  of  other  things. 

*  Moir  V.  Mnnday,  B.  R.  H.  S8  G.  9. cited  in  1  Burr.  589.  snd  by  Kenyoo,  C.J. 

in  Crowther  v.  Rainsbottom,  7  T.  R.  658. 
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